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December  Term^  1837. 

And&£w  Shriter  v$.  The  State  of  Maryland  use  ff 
Charles  Dstilbiss. — December^  1837. 

By  tlM.  statute  9  and  10,  Wm,  Sd»  ch.  15»  which  hit  beea  reeehr^d  and 
adopted  in  this  state,  the  process  of  attachment  to  enforce  awaids»  has 
been  extended  to  all  cases,  whether  the  reference  is  of  an  action  depending 
or  not ;  provided,  that  when  no  suit  is  depending,  it  is  stipulated  in  the 
agreement,  that  the  snbmission  shall  be  made  a  rule  of  court 

Whether  the  reference  is  bj  rule  of  coQrt,or  agre«nent  out  of  the  court,  the 
power  of  the  arbitrators  depends  upon  the  terms  of  the  rule,  or  the  lan- 
guage of  the  submission,  and  tbeir  proceedings  in  both  cases  are  the  same. 

When  a  reference  is  made  of  a  suit  depending,  the  rule  of  the  court  recites 
and  eridences  the  consent  of  the  parties^  and  the  terms  of  the  subDiission» 
and  is  in  general  the  only  evidence  of  the  agcDement,  wiiich  in  such  case 
need  not  be  in  writing. 

In  the  case  of  a  reference  under  the  statute,  the  consent  must  'he  in  writing, 
and  proved  in  the  mode  prescribed ;  but  in  both  eases,  the  power  of  the 
uiMtratore  depends  upon  the  terms  of  their  appoutment*  aad  their  awirds 
in  each  case  will  be  enforced  by  attachment.  \  "^ 

By  Qie  8th  section  of  the  act  of  1778,  di.  21,  the  courts  are  required  to  give 
Judgment  on  awards  made  in  causes  instituted,  or  to  be  instituted,  and  to 
issue  eaceeutionk  as  upon  judgments  on  veidiet,  conftsskm,  or  mm  mrit^  and 
the  practice  under  tlds  act  has  been  to  institute  a  suit,  amicably  or  otiier- 
wise,  and  then  by  a  rule  of  reference  to-name  the  ai^itiatcMv,  the  subjects 
^  the  submission,  and  the  time.  Sec.  vrithin  whicm  the  award  is  to  be 
Mturaed.    TMbaotis  remedial,  and  should  receive  a  l&eral  interpretation. 

^1  fL9 
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When  an  award  ia  made  and  retonied  parauant  to  the  act  of  1778,  ek,  th 
which  the  oitUnaiy  jadgmeot  of  the  common  law  ooorta  maj  direct  to  \m 
done,  and  to  enforce,  which  the  known  execntoiy  writs  of  such  coorta  ara 
the  appropriate  procese,  such  writs  will  be  issaed  to  enforce  the  judg- 
ment. But  if  the  award  shoald  direct  that  to  be  done,  to  compel  which, 
the  ordinaiy  writs  would  be  inappropriate,  the  attachment  must  be  resorted 
to,  as  before  the  act  of  1778. 

The  act  of  1778,  has  given  the  remedy  hf  execution,  when  a  cause  is  insti- 
tuted, not  bj  means  of  a  previous  verdict  and  judgment,  but  bj  directing 
that  judgment  shall  be  entered  at  once  On  the  award,  when  returned  and 
ratified  as  the  act  requires. 

When  a  reference  is  made  of  a  depending  suit,  the  act  of  1785,  dLW,  me. 
11,  requires  the  case  to  be  continued ;  but  the  omission  to  enter  the  conti- 
nuances, is  merelj  clerical,  and  this  court  can  correct  the  error,  without 
sending  the  record  back  to  the  county  court 

When  a  time  is  limited  for  the  completion  of  the  award  bj  the  rule  ef  lefo* 
rence,  and  the  parties  afterwards  by  agreement  change  the  day,  thia  court 
would  hesitate  to  say,  that  either  party  could  object,  that  the  award  wae 
not  made  within  tiie  time  first  limited. 

Afpkal  from  Frederick  county  court. 

This  was  an  action  of  debt  commenced  on  the  19tk 
February,  1831,  on  the  testamentary  bond  oi  Andrew  Skrwery 
to  perform  the  office  of  executor  of  the  last  will  and  testa- 
ment of  John  ShuUzy  late  of  BaUimore  county,  deceased. 
After  an  assignment  of  a  breachi  the  parties  agreed  that  the 
cases  now  depending  between  them,  and  all  matters  in 
dispute  or  unsettled  between  them,  should  be  referred  to 
Gideon  Bantz  and  Samuel  Carmackj  with  power  to  choose  a 
third  person  in  case  of  disagreement,  to  act  in  conjunction 
with  them  for  their  final  decision  of  the  same.  The  said 
matters  in  dispute  to  be  referred  and  acted  upon  under  the 
following  terms,  to  wit :  the  said  Shriver  is  to  charge  himself 
with  all  the  proceeds  of  the  estate  of  John  ShuUzy  deceased^ 
whose  executor  he  is,  in  the  same  manner  as  if  he  had  made 
a  final  settlement  of  said  ShuUz^s  estate,  and  had  receiyed  all 
the  money  due  and  growing  due  to  the  same,  subject  to  all 
legal  and  proper  allowances.  It  is  also  to  be  admitted  by 
said  Skrioer  that  WiUixm  DevilbisSj  one  of  the  children  of 
Ann  Maria  DeviOriss^  deceased,  is  dead  intestate,  and  that 
the  said  Ouifrtes  ^s  to  receive  his  share  of  said  WUliom^s 
part  of  said  ShuUz^s  estate,  so  far  as  he  may  be  entitled  to 
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the  same  as  his  brother^  under  an  administration  to  be  had 
upon  said  WiUiam^s  estate.  Neither  of  said  parties  shall 
plead  the  statute  of  limitations  to  the  claims  of  the  other. 
It  is  also  to  be  the  right  of  the  said  parties,  to  appear  before  the 
Baid  referees  by  their  counsel,  to  examine  the  testimony  and 
argue  the  case.  This  reference  is  to  comprehend  all  unset- 
tled matters  of  every  description,  whether  arising  or  growing 
out  of  any  immediate  transactions  between  the  said  parties, 
or  between  either  of  said  parties  and  any  other  person  or 
persons,  provided  die  other  party  has  a  bonajide  interest 
therein  and  provided  said  claims  do  not  arise  since  this  refe- 
rence. The  said  award  to  be  signed  by  at  least  two  of  said 
refisrees,  and  to  be  made  and  ready  to  be  delivered  to  said 
parties  on  or  before  the  1st  June,  1832.  The  parties  ex- 
tended the  time  of  making  the  award  first,  to  1st  August, 
183£,  secondly,  to  22d  October,  1834. 

And  moved  the  court  that  the  matters  in  controversy  be- 
tween them,  as  set  out  in  said  agreement,  be  referred  accord- 
ingly, whereupon  by  consent  of  parties  as  set  forth  in  said 
agreement,  the  same  was  ordered  to  be  referred  to  Gideon 
Bantz  and  Samuel  Carmacky  and  in  case  they  disagree,  they 
are  to  choose  a  third  person,  and  that  the  said  arbitrators  or 
any  two  of  them,  when  the  whole  matter  concerning  the 
premises  between  the  said  parties  in  variance  being  fairiy 
adjusted,  have  Aeir  award  in  writing,  under  their  hands  and 
seals  before  the  court  here,  with  all  convenient  speed  ac- 
cording to  the  terms  of  said  agreement,  and  that  judgment 
of  the  court  be  entered  according  to  such  award. 

Afterwards  the  arbitrators  returned  the  following  award : 
We,  the  subscribers,  appointed  referees  by  Frederick 
county  court,  in  this  case  having  given  due  notice  to  the 
parties  of  the  time  and  place  of  hearing  their  respective 
allegations  and  proofe,  and  having  heard  and  duly  considered 
their  said  allegations,  proofs,  &c.  do  award  and  determine 
that  the  said  Andrew  Shrivery  is  indebted  to  the  said  Charles 
DeniUntiy  the  plaintiff,  in  manner  and  form  as  the  said  plam- 
tiff  hath  declared  against  him ;  and  we  do  further  award  and 
determine,  that  judgment  for  the  plaintiff  be  entered  in  the 
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said  cause  for  the  debt  and  damages,  in  the  declaration  and 
costs,  to  be  released  on  payment  of  the  sum  of  $4,332  04, 
with  interest  from  this  date  and  costs  until  paid.  This  award 
to  be  considered  as  a  full  and  final  settlement  of  all  claims* 
now  existing  between  the  said  parties,  and  all  differences 
and  disputes  in  relation  to  all  claims  which  the  said  Charles 
JkvilbisSy  has  against  the  said  Jindrew  Skrwetj  as  executor 
of  the  last  will  and  testament  of  Johan  ShuUz,  deceased,  also 
on  account  of  the  partnership,  in  relation  to  the  tan-yard 
carried  on  by  the  said  CharUs^  and  the  said  Andrew,  also 
for  the  value  of  the  improvements  made  by  said  Charles,  on 
the  property  or  fiurm  which  he  owns,  in  conmion  with  the 
said  Andrew,  and  for  all  other  claims  or  demands  of  said 
Charles  of  every  kind  against  the  said  Andrew,  and  also  in 
full  of  all  claims  aad  demands  of  the  said  Andrew  against 
the  said  Charles,  for  his  store  s^ccount,  his  mill  account,  his 
tan-yard  account,  his  account  for  claims  placed  into  the 
hands  of  said  Otarles,  as  constable,  or  otherwise,  for  collection, 
his  claim  for  rents  and  profits  on  the  farm  which  they  hold  as 
tenants  in  common,  the  bond  of  Charles  assigned  to  said 
Andrew,  and  of  all  other  claims  and  demands  of  every  kind 
whatsoever,  at  this  time,  of  the  said  Andrew,  against  the  said 
Charles  in  his  individual  cs^city,  as  also  as  administrator  of 
his  brother,  WUliam  DevUbiss,  deceased,  the  said  Andrew^s 
share,  as  assignee  of  Samuel  DevUbiss,  of  said  WUUam^s 
estate.  And  on  the  payment  of  the  aforesaid  sum  of  money 
by  the  said  Andrew  to  the  said  Charles  as  hereby  is  awarded, 
the  said  parties  shall  each  execute  and  deliver  to  the  other,  a 
receipt  and  release  in  full  of  all  claims  and  demands  up  to 
this  date,  it  being  the  object  of  this  award  finally  to  settle 
all  disputes,  claims  and  demands  wha^tsoever,  between  the 
said  parties.  Given  under  our  hand  and  seals,  this  twentieth 
day  of  October,  1834.  Gd'n  Bantz,  [seal.] 

Fred^k,  Oct.  20, 1834.  Sam'l  Carmack,   [seal.] 

Notice  of  the  award  being  given  to  the  defendant,  and  of 
a  motion  for  a  judgment  upon  it,  the  defendimt  filed  in  antst 
of,  the  following  reasons  : 
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1.  That  the  matters  submitted  to  the  decbion  of  the  arbi- 
trators, were  so  submitted  to  them  by  said  Charles  DevUbitSj 
and  Andrew  Shriver^  by  their  own  immediate  act  and  without 
any  rule  of  court 

2.  That  the  submission  comprehended  not  merely  the 
matters  in  issue,  in  the  several  suits  then  depending  in  this 
court,  which  are  mentioned  in  the  said  submission,  but 
various  other  matters  then  unsettled  between  them,  not  in 
issue,  in  said  suits,  and  which  are  specified  and  mentioned 
in  said  submission. 

3.  That  it  was  not  only  not  a  part  of  the  submission,  that 
the  award  should  be  returned  to  eourt,  but  it  was  the  clear 
intention  of  the  parties,  that  the  suits  in  court  ^ould  be  at 
an  end  by  the  said  submission,  and  that  the  award  should  be 
delivered  to  the  parties  themselves. 

4.  Because  this  court  in  giving  judgment  upon  the  case, 
upon  the  motion  of  the  said  state,  at  the  instance  of  the  said 
Charles  JDevUbiss^  cannot  fully  execute  the  said  award  in  all 
its  parts,  and  the  said  Jindrew  suggests  that  by  the  said 
aw^  he  is  required  to  pay  a  certain  sum  to  the  said  Otarles 
Demllrissy  and  that  said  ChmUs  DevMiss^  and  he,  the  said 
Andrew^  are  to  execute  mutual  releases. 

The  county  court  ruled  the  objections  to  be  insufficient, 
Mid  rendered  judgment  for  the  state,  for  the  use  of  the 
equitable  phJntifi^  to  be  released  in  the  payment  of  the  sum 
mentioned  in  the  award,  with  interest  and  costs.  The 
defendant  appealed  to  this  court 

The  cause  came  <m  to  be  argued  before  Stxphen^  Dor- 
ssT,  Chahbsiis,  and  Spekcx^  Judges. 

William  Schlet,  for  the  appellant,  contended : 
1.  That  the  cause  was  not  referred  within  the  meaning  of 
the  act  of  1778,  c&.  21,  sec.  8,  which  applies  only  to  cases 
instituted,  and  cannot  be  made  to  comprehend  other  matters 
than  tiiose  involved  in  the  suit  But  this  reference  embra<^ 
various  other  matters^  besides  those  so  involved,  and  which 
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could  haye  been  adjudicated  in  the  then  depending  contro- 
Tersy.  The  provisions  of  the  act  of  178&|  ch.  80,  sec.  11, 
demonstrates  the  propriety  of  this  construction  of  the  act  of 
1778.  By  the  act  of  1786,  either  party  is  authorized  to 
move  to  reinstate  the  cause,  if  an  award  is  not  made  in  time, 
but  of  course  when  the  cause  is  reinstated  nothing  is  in 
controversy,  or  to  be  decided,  but  what  was  originally  in 
litigation  between  the  parties. 

Suppose  in  this  case,  a  motion  had  been  made,  and  had 
prevailed  to  reinstate  the  cause;  would  all  the  extraneous 
matters  submitted  to,  and  decided  by  the  referees  have  gone 
along  with  it,  or,  would  not  the^  county  court  have  been  con- 
fined to  the  matters  originally  in  dispute  ? 

The  statute  9  and  10,  Wm.  3d,  ch.  15,  is  not  in  force  in 
this  state,  but  even  under  that  statute,  the  English  judges 
have  never  given  judgments  directly  upon  awards.  If  there- 
fore the  judgment  in  this  case  can  be  supported,  it  is  under 
ihe  Maryland  law. 

In  England  under  the  authority  of  the  statute,  parties  may 
make  any  controversy  a  rule  of  court,  whether  there  is  a  suit 
depending  or  not  1  Saund.  Rep.  327,  ante  (c.)  2  Chitty 
Pr.  79.  MchoU  vs.  CkaKe,  14  Ves.  267.  11  Lmo.  Lib.  1. 
By  the  common  law,  nothing  but  a  cause  pending  could  be 
so  referred,  and  the  English  statute  not  being  in  force  here, 
the  complex  reference  made  in  this  case,  could  not  be  made 
a  rule  of  court.  West  vs.  Stigatj  4  Har.  and  McHen.  490. 
By  the  act  of  1778,  the  courts  are  to  give  judgment  on  the 
award,  as  in  case  of  verdict,  or  confession,  and  therefore  the 
judgment  must  be  confined  to  the  points  involved  in  the 
pleadings,  because  there  could  be  no  verdict  upon,  or  con- 
fession embracing  other  points. 

2.  But  even  if  it  can  be  considered  as  a  reference  of  the 
cause,  within  the  meaning  of  that  act,  still  the  cause  was  not 
referred  by  rule  of  court,  within  the  meaning  of  said  act. 

3.  That  at  all  events  the  ruky  if  any,  is  not  in  conformity 
with  the  agreement  of  the  parties ;  and  the  cause  by  the 
terms,  and  manner  of  reference  is  discontinued. 
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The  original  agreement,  was  that  the  award  should  be> 
made  and  delivered  to  the  parties,  by  the  Ist  June,  1832, 
but  the  rule  extends  the  time  to  the  October  term,  1834, 
being  the  28th  day  of  the  month.  This  was  six  days  later 
than  the  22d,  the  latest  period  to  which  the  time  was  ex- 
tended by  the  agreement  of  the  parties.  But  the  rule  differs 
from  the  agreement  in  another  respect.  The  latter  requires 
the  award  to  be  delivered  to  the  parties,  whilst  the  former 
directs  it  to  be  returned  to  the  court.  Under  the  agreement 
the  arbitrators  might  have  returned  the  award  to  October 
term,  1832,  whilst  by  the  rule  the  parties  were  discharged 
until  October  term,  1834. 

The  giving  day  from  October  ttan,  1832,  to  October  term, 
1834,  was  a  discontinuance  of  the  cause. 

Here  it  appears,  that  the  cause  was  continued  from  1832 
to  1834,  thus  passing  over  several  intervening  terms,  not  by 
misprision  of  the  clerk,  but  by  the  order  of  the  court,  and  con- 
sequently the  defect  is  not  amendable  here.  The  act  of  1809, 
applies  to  the  case  of  a  verdict,  or  cases  in  which  the  plead- 
ings may  be  amended  when  the  amendments  are  omitted  in 
the  county  court.  But  the  defect  here  complained  of  is 
incurable ;  because  the  error  is  not  in  the  record,  but  in  the 
proceedings  of  the  court  itself.  Amendments  are  allowable, 
when  the  record  does  not  conform  to  the  truth  of  the  cause, 
but  are  never  made,  when  the  record  as  it  stands  speaks  the 
truth,  -anfl.  the  amendment  would  be  a  departure  fit)m  it. 
That  a  neglect  to  enter  the  continuances,  works  a  discon- 
tinuance of  the  actionjs  clear.  1787,  ch.  9,  sec.  6.  Munm- 
kuyson  vs.  DorseUj  2  ^ar.  and  Gfitt,  374.  Prior  to  the  act 
of  1786,  ch.  80,  the  mere  reference  of  a  cause  was  a  discon- 
tinuance. Camp  and  anothery  adnCrs  of  dark  vs.  Root,  18 
John.  22.  The  People  vs.  The  Onondaga  Common  Pleas,  1 
Wend.  314.  Larkm  vs.  Robbins,  2  i&.  506.  Bean  vs.  Par- 
her  and  French,  17  Massa.  691.  TiUard^s  lessee  vs.  Usher, 
3  Bar.  md  McHenry,  118. 

4.  The  time  lunited  for  making  the  award  had  elapsed 
before  it  was  made.    It  is  true,  it  was  enlarged  by  consent 
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of  the  parties,  but  no  action  of  the  court  was  moved  for,  or 
had  for  the  enlargement  of  the  time.  When  the  parties 
agreed  to  enlarge  the  time,  the  court  should  have  been  con- 
sulted, and  shaped  their  rule  accordingly.  The  award  whieh 
was  made  in  conformity  with  this  new  agreement,  was  not 
made  under  the  rule  of  court.  Hall  vs.  Hall,  3  Con.  Rep. 
308.  If  the  rule  allowed  until  October,  1834,  it  was  not 
warranted  by  the  original  agreement,  upon  which  it  was 
founded,  and  was  for  that  reason  Toid.  2  TUd.  876.  Wai* 
son  on  Arh.  86.  Mott  vs.  Anthony^  6  Mass.  489.  Owen  vs. 
Hurdy  2  Dumf  and  East.  643.  If  the  rule  did  not  give 
until  October,  1834,  but  the  postponement  until  that  time, 
rested  upon  the  agreement  of  parties  made  subsequently 
thereto,  then  the  award  for  that  reason  is  void.  An  action- 
cannot  be  maintained  on  an  arbitration  bond,  when  the  time 
is  enlarged  by  the  parties.  IVeeman  vs.  AdamSy  9  John. 
116.  3  Term  Rep.  592,  {note.)  These  objections  are  open 
upon  the  present  appeal.  ^hLnfnkuyson  vs.  DorieUy  2  Har. 
and  Oilly  374.  State  use  Charlotte  Hall  School  vs.  Green- 
foelly  4  GUI  and  John.  4ffl.  Sasscer  vs.  WaUcer^s  executors^ 
5  lb.  102. 

5.  But  the  award  is  ineffectual  for  another  reason.  It 
directs  that  to  be  done,  which  the  judgment  of  the  court 
cannot  effect.  How  can  the  court,  by  its  judgment,  compel 
the  parties  to  execute  mutual  releases  ?  This  can  only  be 
done  by  attachment,  which  issues  upon^  the  ground  of  con- 
tempt, for  disobeying  the  rule  of  the  court.  In  England^ 
after  a  reference,  by  rule  of  court,  the  cause  is  gone,  and  the 
courts  afterwards  interfere  only  because  of  their  rule,  the 
non-obseryance  of  which  is  considered  a  contempt.  This  is 
always  the  case,  unless  a  verdict  is  previously  tsken  to  secure 
the  award,  and  then  the  cause  is  retained. 

,  F.  A,  Schley  and  Dixon,  for  the  appellee. 

The  act  of  1825,  ch.  103,  does  not  permit  the  appelant  to 
nose  any  points  in  this  court,  odier  than  those  which  were 
ramd  in  the  eoonty  court 
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The  first  objection  then  is,  that  the  reference  was  of 
matters  besides  those  which  were  comprehended  in  the  suit 
referred.  But  the  parties  have  an  undoubted  right  to  pre- 
scribe the  terms  of  the  submission,  and  having  done  so,  and 
got  the  court  to  adopt  them,  they  cannot  now  object  to  the 
award,  because  of  those  very  terms.  2  ChUty  General  Pr. 
86,88. 

At  the  common  law,  and  prior  to  the  Statute  of  WUHam^ 
it  was  competent  to  parties  to  refer,  by  rule  of  court,  other 
questions  of  dispute  than  those  involved  in  the  legal  contro- 
versy. 2  Tidd.  872,  875,  876.  11  Laio  Lib.  2.  In  this 
respect  the  statute  was  only  declaratory  of  the  common  law. 
Manser  Weaver  and  another^  23  Eng,  Com.  Law  Bep.  73. 

1  Strange^  695. 

The  reference  under  the  statute  must  be  in  writing,  which 
must  stipulate,  that  the  submbsion  shall  be  by  rule  of  court; 
and  such  reference  will  extend  to  other  questions  than  those 
embraced  in  the  suit«    Lucas j  ex^r  Dem.  Markam  vs.  Wilson^ 

2  BurTy  701.  The  only  effect  of  the  StaMe  of  William^  was 
to  place  controversies  out  of  court  upon  the  same  footing  as 
those  in  court,  and  it  is  a  mistake  to  suppose,  that  this  statute 
is  not  in  force  here.  This  being  the  case,  it  is  no  valid 
objection,  that  the  reference  carried  with  it  questions  of  diffe- 
rence not  involved  in  tlie  legal  controversy.  The  agreement 
»  to  be  regarded,  as  incorporated  in  the  rule,  which  was 
based  upon  it,  and  the  parties  now  can  urge  no  objection  in 
opposition  to  their  own  agreement.  Crotnwell  vs.  OwingSy 
6  Hot.  and  John.  16.  6  Com.  Dig.  Arh.  1.  Craven  vs. 
Craven^  2  Serg.  and  Low.  243.  Pearse  vs.  Cameron,  1 
Maal.  and  Sel.  675.  2  Term  Rep.  646.  Yates  vs.  Russel, 
17  John.  461.  Camp  vs.  Root,  18  lb.  22.  1  Coxe  Rep.  71. 
The  act  of  1778,  ch.  21,  sec.  8,  made  no  change  in  the  pre- 
existing practice  in  regard  to  references,  by  rule  of  courts 
except  to  entitle  a  party  to  a  judgment  on  the  award,  aa' 
upon  verdict,  and  consequently  as  before  the  act,  such  refe- 
rences are  not  confined  to  the  matters  in  issue  in  the  cases 
depending.    Nor  does  a  reference  of  a  pending  suit  operate 

2  V.9 


Digitized  by 


Google 


10  CASES  IN  THE  COURT  OF  APPEALS 

ShriTer  vi.  The  State  of  Muykmd.— 1887. 

a  discontinuance ;  for  the  act  of  1785,  cA.  80,  provides  for 
the  continuance  of  the  cause,  and  for  the  refusal,  or  death  of 
tiie  arbitrators,  or  their  omission  to  return  their  award  within 
Ihe  period  limited  for  that  purpose.  In  deciding  the  cause 
m  3  Har.  and  McHenry,  118,  this  act  was  not  referred  to, 
and  in  2  GiU  and  John.  482,  the  court  says  the  11th  section 
of  the  act  is  positive,  that  the  cause  shall  be  continued. 

The  direction,  that  reciprocal  releases  shall  be  executed  bj 
file  parties,  does  not  vitiate  the  award,  because  that  portion 
of  it  may  be  enforced  by  attachment,  but  even  if  it  could  not 
the  whole  award  is  not,  on  that  account,  void. 

There  is  nothing  in  the  objection  urged  now  for  the  first 
time,  founded  upon  the  agreement  of  the  parties  to  enlarge 
'  the  time  for  making  the  award,  for  as  there  is  nothing  in  the 
record  to  show  token  such  agreement  was  made,  the  court 
may,  and  ought  to  presume,  that  it  was  made  before  the  rule 
q{  court,  and  the  whole  of  the  agreement,  embracing  the 
stipulation  to  extend  the  time,  is  to  be  considered  as  consti- 
tuting a  portion  of  the  rule. 

But  it  was  perfectly  competent  to  the  parties  to  enlarge 
the  time  without  the  order  oi  the  court.  The  I&ngy  (in  aid 
of  Myttany)  vt.  HUly  et  cl^  3  Eng.  Exc  Bqp.  249.  9  Law 
Lib.  43.  Evans  vs.  TAomtOfi,  5  East.  189*  Brewer  vs. 
Ktngdgf  1  John.  CaseSy  334.  The  objection  which  rests  upoa 
the  omission  to  enter  continuances  cannot  prevail,  because 
the  parties  having  agreed,  and  the  rule  of  the  court  directed, 
that  the  award  might  be  returned  to  October  term,  1834,  there 
could  be  no  necessity  for  the  appearance  of  the  parties  during 
the  interval,  and  tfie  continuance  of  the  cause  firom  term  to 
term.  Cromwell  vs.  Owings^  6  Har.  and  John.  But  evea 
if  such  continuances  ought  regularly  to  have  been  entered,  it 
is  ia  the  power  of  this  court  now  to  order  them,  under  the 
act  of  1809,  ch.  1&3,  sec  3.  1  Tidd.  Pr.  183.  2  Tidd. 
733,  960. 
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Chahbebs,  Judge,  ddiyered  the  opinion  of  the  court. 

We  think  the  appellant  has  not  successfully  maintained 
the  proposition,  that  this  case  is  not  within  the  act  of  1778, 
ch.  21. 

Submissions  to  award,  both  by  rule  of  court,  where  an 
action  was  depending,  and  by  agreement  without  suit,  are 
£uniliar  to  the  law  since  its  earliest  history. 

After  the  process  of  attachment  became  the  usual  means  of 
enforcing  the  execution  of  the  award,  when  made  under  a 
rule  of  court,  its  advantages  could  not  foil  to  be  perceived, 
over  the  tedious  and  less  certain  mode  of  suing  upon  the 
award,  or  the  contract  of  reference. 

But  this  advantage  did  not  consist  in  any  enlarged  powers 
given  to  the  arbitrators,  or  to  any  more  convenient  system  of 
proceeding  by  them,  under  the  rule  of  court. 

Their  powers  were  exactly  defined  in  all  eases,  by  the 
language  of  their  appointment,  whether  that  language  wai» 
found  in  the  rule  of  court,  or  in  the  contract  for  the  submis- 
sion entered  into  out  of  court,  and  in  both  cases  their  pro- 
ceedings were  the  same. 

The  reason  is  expressly  given  in  the  SUUute  of  9  and  10, 
Wm.  III.  ch.  16,  because  the  parties  become  thereby  obliged 
to  submit  to  the  award,  under  the  penalty  of  imprisonment 
for  their  contempt. 

By  this  statute,  which  we  hold  was  received  and  adopted 
here,  the  benefit  of  the  summary  and  effectual  process  of 
attachment  to  enforce  awards,  was  extended  to  all  cases,  in 
which,  by  inserting  such  a  provision  in  the  agreement,  the 
submission  was  made  a  rule  of  court,  without  the  usual  for- 
malities of  a  suit. 

In  the  suit  pending,  the  rule  of  court  recites  and  evidences 
the  consent  of  parties,  and  the  terms  of  submission,  and  is  in 
general,  the  only  evidence  of  the  agreement,  which,  in  such 
case,  need  not  be  in  writing. 

In  the  case  of  a  reference  under  the  statute,  the  consent 
must  be  in  writing,  and  proved  in  the  mode  prescribed,  buC 
in  boA  cases  the  power  and  authority  of  the  arUtrajtors,  are 
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equally  dependent  on  the  terms  by  which  they  are  appointed, 
and  in  each  case,  the  court  will  enforce  the  award  by 
attachment. 

Besides  the  remedies  above  noticed  the  courts  had  adopted 
a  practice  of  taking  a  verdict,  by  consent,  for  a  nominal  sum, 
larger  in  amount  than  the  award  was  expected  to  be,  which, 
by  agreement,  was  to  stand  as  a  security  till  the  award 
should  be  returned,  when  a  judgment  was  entered  for  the 
sum  found  due  by  the  award,  and  for  that  reduced  amount 
the  ordinary  process  of  execution  was  issued. 

In  addition  to  the  cost,  and  the  difficulty  of  this  mode  of 
proceeding,  it  was  confined  to  such  cases  as  involved  the 
payment  of  money,  it  did  not  avail  where  the  defendant  was 
entitled  to  recover  of  the  plaintiff,  nor  could  the  judgment  be 
for  a  larger  sum  than  the  award.  For  these  reasons  it  does 
not  appear  to  have  been  a  proceeding  often  adopted. 

Thus  stood  the  law  when  the  act  df  1778,  cA.  21,  passed, 
by  the  8th  section  of  which,  the  courts  were  required  to  give 
judgment  on  the  award,  in  any  cause  instituted,  or  to  be 
instituted,  and  to  issue  execution  as  they  might  do  upon 
verdict,  confession,  or  non-suit. 

So  far  as  we  are  informed,  the  uniform  practice  under  this 
law  has  been  to  institute  a  suit  adversely,  or  docket  an  action 
amicably,  and  then  by  a  rule  of  reference  name  the  persons 
selected  as  arbitrators,  define  the  subjects  intended  to  be 
submitted,  and  limit  the  time  witibin  which  the  award  is  to 
be  returned,  the  notice  to  be  given  to  the  parties,  and  every 
other  matter  connected  with  their  proceedings. 

It  is  not  required  of  us  now  to  say,  whether  an  agreement 
in  paisy  under  the  Statute  of  William^  and  made  a  rule  of 
reference,  as  directed  by  that  statute,  would  be  a  cause  insti- 
tuted in  the  court,  in  which  the  agreement  was  made  a  rule. 

We  will  say,  we  regard  the  act  of  1778  as  a  remedial  law, 
designed  to  facilitate  the  administration  of  justice,  and  entitled 
to  a  liberal  interpretation. 

In  the  case  before  us,  the  cause  had  been  instituted  in  the 
usual  way  by  writ,  the  arbitrators  named^  and  the  extent  of 
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their  authority  defined.  The  question  then  as  to  what  were 
proper  subjects  of  reference,  is  to  be  determined  by  the  prin- 
ciples of  common  law,  and  not  by  the  Statute  of  William,  or 
the  act  of  1778.  We  think  the  cases  inferred  to  in  the  argu- 
ment abtmdantly  prove,  that  all  matters  of  litigation,  whether 
of  law  or  of  equity  jurisdiction,  whether  claims  for  specific 
articles  of  property,  real,  personal,  or  mixed,  or  sums  of 
money ;  whether  such  claims  be  by  the  party,  who,  in  the 
suit  pending,  or  in  the  case  to  be  made  a  rule  of  court  by 
written  agreement,  may  be  plaintiff  or  defendant,  can  be 
the  subjects  of  reference,  and  when  the  award  is  made  and 
returned  to  court,  pursuant  to  the  act  of  1778,  a  judgment 
thereon  is  by  that  act  required. 

If  the  award  be  returned  in  a  common  law  court,  and 
directs  that  to  be  done,  which  by  the  ordinary  terms  of  judg- 
ment of  common  law  courts  may  be  directed,  and  to  enforce 
which,  therefore,  the  known  executory  writs  will  be  the 
appropriate  process,  such  writs  will  be  issued  to  execute 
ihe  judgment. 

Thus  if  the  award  directs  payment  of  money,  the  delirer- 
ing  over  of  the  possession  of  lands,  or  the  restoration  of  a 
chattel,  the  writs  oi  fieri  facias y  fuAro  facias  possessionemy  or 
retamo  habendoy  might  be  an  adequate  and  proper  means  of 
enforcing  the  judgment  on  that  award,  and  the  judgment 
must  be  in  favour  of  the  party  entitled,  whether  plaintiff  or 
defendant  If  the  award  should  direct  a  matter,  for  the 
enforcement  of  which  the  usual  writs  of  execution  will  not 
avail,  such  as  the  execution  of  an  instrument  of  writing, 
then,  from  the  necessity  of  ihe  case,  the  attachment  must  be 
resorted  to,  as  before  the  act  of  1778. 

There  would  seem  to  be  no  other  means  whereby  the 
manifest  objects  of  the  statutes  can  be  effected.  It  is 
conceded,  and  cannot  be  denied  that,  parties  may  by  mutual 
bonds  of  submission  select  arbitrators,  and  refer  to  them 
any,  and  all  matters  of  controversy,  legal  and  equitable,  of 
law  or  of  fact,  for  property^  real,  personal,  or  mixed,  and 
that  these  arbitrators  may  award  finally  on  all  these  matters^ 
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either  for  the  one  party  or  the  other.  To  execute  such  an 
award,  the  slow  process  of  suit  upon  the  bond  was  to  be  re* 
sorted  to,  and  in  that  suit,  the  parties  were  not  in  aD  respects 
precluded  from  goinff  into  a  history  of  the  proceedings  of 
the  referees,  to  show  a  defect  in  the  award,  or  an  irregu-* 
larity  in  the  conduct  of  the  referees;  and  a  judgment  for 
damages  was  finally  obtained,  instead  of  a  specific  perfor- 
mance. The  attachment,  once  confined  to  the  case  of  the 
suit  pending,  was  most  assuredly  extended  by  the  statute  of 
WUUam^  to  all  cases  where  the  parties  chose  to  apply  to  the 
courts  to  afford  the  aid  of  this  process,  by  making  their 
agreement  a  rule  of  court 

The  act  of  1778,  has  extended  the  remedy  of  executimi  to 
all  causes  instituted,  not  by  means  of  a  previous  verdict  and 
judgment,  but  by  requiring  judgment  to  be  entered  without 
any  preliminary,  on  all  awards,  when  returned  and  ratified  as 
by  that  act  is  provided,  and  without  lessening  the  authority 
of  the  referees,  or  limiting  the  range  and  extent  of  their 
powers,  or  confining  the  advantage  to  the  plaintiff  on  the 
docket,  or  to  the  defendant. 

We  are  therefore  of  opinion  that,  the  objections  taken  to 
the  character  of  the  award,  and  the  judgment  thereon,  cannot 
avail. 

The  language  of  the  reference  gave  to  the  referees  all  the 
authority  they  have  exercised,  and  it  is  no  just  cause  of  com- 
plaint on  the  part  of  the  appellant,  that  having  submitted  all 
claims  against  him,  as  well  as  for  him,  the  tribunal  selected 
by  himself,  after  examining  the  whole  matter,  has  decided 
against  him,  and  that  the  court  has  given  judgment  pursuant 
to  this  decision.  On  this  judgment  an  execution  may  issue 
for  the  sum  of  money  awarded,  and  an  attachment  will  lie  to 
enforce  the  execution  of  the  releases. 

There  are  several  minor  objections  to  which  the  attenticm 
of  the  court  was  called,  but  we  do  not  think  they  are  tenable. 

The  act  of  1785,  ch.  80,  see.  11,  expressly  requires  that^ 
the  case  be  continued,  and  the  powers  of  this  court  are  quite 
competent  to  give  such  a  judgment  as  the  substantial  merits 
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of  the  case  require,  without  the  unnecessary  costs  and  delay 
to  be  incurred  by  sending  it  back  to  have  the  regular  conti* 
nuances  entered,  the  omission  of  which,  if  indeed  it  be  an 
omission  at  all,  is  but  a  clerical  error.  As  to  the  alteration 
of  the  time  within  which  the  award  was  to  be  completed,  we 
think  the  answer  given  at  the  bar  quite  conclusive,  that  there 
is  nothing  to  shew  the  period  when  the  last  day  was  agreed 
on,  or  to  prohibit  the  court  from  concluding  it  was  at  the 
original  execution  of  the  agreement  to  refer. 

If  however,  it  appeared  on  the  record,  that  the  parties 
after  the  case  was  referred,  by  rule  of  court,  had  changed  the 
day,  by  consent  fairly  expressed,  we  should  hesitate  to  say 
that  eith»  party  could  assign  as  a  ground  of  objection,  that 
the  referees  had  not  completed  the  award  within  the  time 
first  limited* 

To  do  so  would  make  the  court  tributary  to  the  fraud  per- 
petrated by  a  party  against  a  solemn  contract,  deliberately 
executed  under  the  eye  of  the  court,  and  with  its  sanction. 

JUDGMENT  AFFIRMED. 


The  State  of  MARTLAin>,  use  of  A.  Beall,  vs.  Henet 
L.  Harrisoh  and  others. — June,  1837. 

The  principle  ia  well  aettled*  tliat  the  jadgmenta  of  an  inferior  juriadiction 
will  not  be  reveraed,  except  for  enrora  apparent,  and  that  thej  wiU  be 
aoatained  bf  erety  fair  legal  intendment,  in  fitvonr  of  their  correctness. 

Upon  the  demnner  to  the  plea  of  a  special  turn  est  fadm^  filed  in  an  action 
on  a  sheriff's  bond,  stating  as  the  ground  of  such  plea»  that  it  was  executed, 
and  attested  on  the  18th  of  January,  1882,  it  was  AeM,  that  although  the 
bond  had  not  been  taken  within  the  time  limited  by  the  act  of  1794,  ch« 
64,  aec.  8,  as  Oe  bond  of  the  sheriff >^  returned  to  the  executive,  accord- 
ing to  the  provisions  of  the  constitution ;  yet  that  it  might  have  been 
legally  executed,  and  attested,  as  the  bond  of  the  second  so  returned,  given 
opoB  the  occnnenee  of  either  of  the  events  provided  for  by  the  conatitu- 
tioii  of  the  state.  And  that  therefore,  as  it  may  have  been  legally  exe- 
cuted and  attested,  consistently  with  all  the  aveimenta  of  the  defondanta' 
plea»  the  plaintiff'a  demurrer  thereto  ought  to  have  been  sustained. 
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Appeal  from  Calvert  county  court. 

This  was  an  action  of  debty  instituted  on  the  Slst  day  of 
September,  1833,  and  was  founded  on  a  bond  bearing  date 
the  18th  January,  1832,  sealed  by  the  said  H.  L.  Harrison^ 
William  Graham^  and  James  Harrisonj  conditioned  for  the 
performance  of  the  duties  by  H.  L.  Harrison,  of  the  sheriff 
of  Calvert  county. 

The  bond  was  endorsed  ^^  securities  approved,  Joseph 
TV.  Reynolds,  John  Beckett,^^  and  recorded  in  the  office  of 
the  clerk  of  the  county  court,  on  the  20th  January;  1832. 

The  plaintiff  assigned  his  breaches  in  the  declaration,  and 
the  defendants  pleaded  a  special  nan  est  factum :  to  this  plea 
there  was  a  demurrer,  which  was  overruled  by  the  county 
court,  {KUgour  and  Wilkinson,  Jl.  J^s.)  The  questions  in* 
volved  in  the  pleadings  appear  in  the  opinion  of  the  court 

The  appeal  was  taken  by  the  plaintiff  below,  and  the 
cause  argued  here  before  Stephen,  Archer,  Dorset,  and 
Chambers,  Judges. 

PiNKNET,  for  the  appellant,  contended : 
That  the  judgment  of   the  county  court  ought  to  be 
reversed : 

1.  Because  the  validity  of  a  sheriff's  bond  does  not 
depend  on  the  attestation  thereof  by  the  judges  or  justices 
of  the  Orphans'  court  approving  the  same,  or  upon  a  strict 
and  literal  compliance  with  the  form  of  the  statutes  of  1794 
and  1805. 

2.  Because  the  provisions  of  those  acts,  are  only  direc- 
tory, and  to  secure  the  execution  of  the  bond  by  the  parties 
intended  to  be  bound  thereby ;  and  in  this  case  the  plea  of 
the  defendants  admits  the  execution  of  the  bond,  and  there- 
fore proof  of  a  compliance  with  those  acts  is  unnecessary. 

3.  Because,  although  the  bond  was  executed  after  the  1st 
January,  1832,  yet  it  is  binding  on  the  defendants,  as  the 
said  act  of  assembly  do  not  declare  bonds  taken  after  that 
day  to  be  null  and  void,  and  because  in  this  respect  also  the 
said  acts  are  directory  only. 


Digitized  by 


Google 


OF  fllABYUWP.  17 


Tbe  State  of  Maiyhnd  use  of  A.  Beail  v$.  H.  L.  Hairison.— 1887i 

4.  Because  tbe  date  of  tbe  bond  is  not  relied  on  in  tbe 
plea  as  a  defect  tberein,  or  as  a  ground  of  non-suit,  and 
therefore  tbis  court  cannot  decide  upon  tbat  objection  if  now 
taken  by  tbe  appellee. 

5.  Because  if  tbe  bond  for  any  cause  is  invalid  as  a 
statutory  bond,  it  is  nevertbeless  binding  on  tbe  parties  in 
this  action  as  a  bond  at  common  law,  being  their  own  volun- 
tary act 

He  cited  Chandler  vs.  Smith,  Mass.  Bep.  9  Oranch,  28. 
11  Wheat.  184.  8  Mass.  149.  3  Call.  462.  Jla  0/1831, 
ch.9. 

No  counsel  appeared  for  the  appellee. 

Stephen,  Judge,  delivered  tbe  opinion  of  the  court. 

We  think  that  there  is  error  in  the  judgment  of  the  court 
bdow  in  this  case,  and  that  the  same  ought  to  be  reversed. 
Tbe  action  was  instituted  on  the  official  bond  of  the  appellee, 
Henry  L.  Harrisatiy  against  him,  and  bis  sureties,  as  sheriff 
of  Cahert  county  by  tbe  appellant,  Beally  for  the  recovery  of 
certain  fees  due  him  as  clerk  o{  Prince  George^s  county  court, 
and  placed  in  the  hands  of  the  appellee,  as  sheriff,  for  col- 
lection. The  defendants  after  praying  for  and  obtaining 
oyer  of  tbe  bond,  put  in  a  plea  of  mm  est  factum,  specially 
stating  as  the  ground  of  such  plea,  tbat  tbe  execution  of  the 
bond  was  not  attested  according  to  law,  that  is  to  say,  tbat 
it  was  executed  and  attested  on  the  18th  day  of  January,  in 
the  year  1832.  To  tbis  plea  tbe  plaintiff  demurred  gene- 
rally, and  the  defendants  joined  in  demurrer.  Tbe  county 
court  decided  tbe  plea  to  be  good,  and  overruled  the  demur- 
rer, and  tbe  question  now  to  be  decided  is,  whether  tbe 
judgment  of  tbe  court  below  upon  that  state  of  tbe  pleadings 
was  correct,  and  ought  to  be  sustained.  The  principle  is 
well  settled,  tbat  tbe  judgment  of  an  inferior  jurisdiction  will 
not  be  reversed  except  for  errors  apparent,  and  tbat  they  will 
be  wstained  by  every  ^r  legal  intendment  in  favour  of  their 
correctness.  By  the  constitution  of  this  state  it  is  provided 
3  V.9 


Digitized  by 


Google 


le  CASES  IN  THE  COURT  OP  APPEALS 

The  State  of  Maiyhnd  use  of  A.  Beall  ot .  H.  L.  Hairisoii.— 1887« 

that,  sherifis  shall  be  elected  in  each  county  by  ballot,  every 
third  year;  that  is  to  say,  two  jpersons  for  the  office  of  sheriff 
for  each  county,  the  one  of  whom  having  the  majority  of 
votes,  or  if  both  have  an  equal  number,  either  of  them,  at 
the  discretion  of  the  governor,  to  be  commissioned  by  the 
governor,  for  the  said  office,  and  having  served  for  three 
years,  such  person  shall  be  ineligible  for  the  four  years  next 
succeeding;  bond  with  security  to  be  taken  eveiy  year  as 
usual ;  and  no  sheriff  shall  be  qualified  to  act  before  the 
same  is  given.  In  case  of  death,  refusal,  resignation,  dis- 
qualification, or  removal  out  of  the  county  before  the  expi- 
ration of  the  three  years,  the  other  person  chosen  as  aforesaid 
shall  be  commissioned  by  the  governor  to  execute  the  said 
office  for  the  residue  of  the  said  three  years,  the  said  person 
giving  bond  with  security  as  aforesaid.  By  the  act  of  1794, 
ch.  54,  sec.  8,  it  is  enacted,  that  the  sheriffs'  bonds  *^shall  be 
taken  on  some  day  between  the  eighth  day  of  October,  and 
the  first  day  of  January  in  each  year,"  and  by  the  act  of 
1797,  ch.  91,  it  is  enacted,  ^*  That  upon  the  death,  resigna- 
tion, refusal,  or  disqualification  of  any  sheriff,  the  person 
appointed  to  succeed  him,  shall  giv^  bond  in  the  manner 
prescribed  by  law,  within  sixty  days  firom  the  date  of  his 
commission."  Although  then,  this  bond  has  not  been  taken 
within  the  time  limited  by  the  act  of  1794,  as  the  bond  of  the 
sheriff  first  returned  to  the  executive  as  duly  elected  accord- 
ing to  the  provisions  of  the  constitution,  yet  from  any  thing 
appearing  on  the  pleadings  in  this  cause,  it  may  in  all 
respects  have  been  legally  executed,  and  attested  as  the 
bond  of  the  second,  so  returned,  given  upon  the  occurrence 
of  either  of  the  events  provided  for  by  the  constitution  of  the 
state.  As  therefore  it  may  have  been  legally  executed  by 
Henry  L.  Harrison  as  the  sheriff  of  Calvert  county  and 
legally  attested  in  perfect  consistency  with  every  averment 
and  allegation  contained  in  the  defendants'  plea,  and  there- 
fore be  a  good  and  valid  bond,  we  think  that  the  plaintiff's 
demurrer  thereto  ought  to  have  been  sustained  by  the  court 
below,  and  that  their  judgment  should  be  reversed. 

JUDGMENT   REVERSED   AND   PROCEDENDO   AWARDED. 


Digitized  by 


Google 


OP  MARYLAND.  19 


Bland  and  Woolfolk  vs,  Negro  Dowliog.— 1S87. 


Bland  akd  Woolfolk  vs.  Negro  Beyerlt  Dowling. 
June,  1837. 

Slaves  In  this  state  cannot  enter  into  valid  contracti  with  their  masters,  nor 
can  they  appear  as  suitors  in  oor  courts  of  justice,  legal  or  equitable. 

The  letters  of  an  agent,  written  to  his  principal,  touching  the  conduct  of  a 
negro,  whom  the  principal,  the  owner,  had  agreed  to  set  free,  on  the  pay- 
ment of  a  certain  sum  of  money,  rejected  as  inadmissible,  being  of  no  more 
efficacy  than  unsworn  declarations. 

If  &  negro  slave,  with  the  permission  of  his  owner,  takes  up  his  residence  in 
anotfaier  state,  and  afterwards  returns  to  this  state,  such  owner  cannot 
resume  his  property  in  him,  either  for  the  purpose  of  servitude  within  the 
state,  or  sale  to  a  citizen  of  Maryland,  even  although  the  return  of  the 
negro  or%ifia%,  was  against  the  owner's  consent. 

The  using,  or  sale  under  such  circumstances,  would  be  equivalent  to  a  sanc- 
tion of  his  return,  and  an  evasion  of  the  act  of  1786,  ch.  67,  prohibiting  the 
importation  of  slaves. 

Appeal  from  Baltimore  city  court. 

On  the  31st  of  October,  1835,  the  appellee  filed  his  peti- 
tion for  freedom,  setting  forth,  in  general  terms,  his  right 
thereto,  which  was  denied  by  the  plea  of  the  appellants,  and 
issue  thereupon  joined. 

1st  Exception. — ^At  the  trial,  the  petitioner  proved,  that 
some  time  prior  to  the  7th  of  August,  1833,  Sophia  Bland, 
one  of  the  appellants,  being  the  legal  owner  of  the  petitioner 
as  her  slave,  who  had  been  hired  to  some  person  in  BalH- 
more,  entered  into  an  agreement  with  the  said  slave,  that  be 
should  be  set  free,  on  the  payment  to  her  of  the  sum  of  $200 ; 
in  and  from  which  period,  until  he  was  arrested  in  October, 
1835,  as  a  slave,  he  went  at  large  and  acted  as  a  free  man, 
by  keeping  an  oyster  house,  and  boot-black  shop,  and  other- 
wise acting  as  his  own  master*  He  further  proved,  that  on 
the  17th  day  of  August,  1833,  he  paid  to  her,  in  part  per- 
formance of  said  agreement,  the  sum  of  $100 — on  the  25th 
of  October,  1834,  the  further  sum  of  $23— and,  on  the  1st  oi 
June,  1835,  the  further  sum  of  $50,  for  which  he  obtained 
receipts,  expressed  to  be  on  account  of  his  freedom.  That 
shortly  after  the  last  payment,  the  petitioner  left  Baltimore^ 
and  proceeded  to  Mw  York,  where  he  was  a  waiter  on  board 
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a  Steamboat,  on  the  J^Tarth  rivery  until  the  month  of  October, 
1835,  ^en  he  returned  to  BaUimore,  and  paid  over  to  Jana- 
than  Pinkney^  Esq.'  through  whose  hands  the  other  payments 
were  made,  the  sum  of  $27,  the  balance  of  the  $200  whidi 
he  was  to  pay  for  his  freedom,  which  sum  was  tendered  by 
Mr*  Pinkney  to  a  Mr.  Lawj  the  agent  of  Sophia  Blandy  bat 
refused  to  be  receiyed  as  such  balance.  That  after  the  pay- 
ment of  said  $27  by  the  petitioner  to  Mr.  Pinknegj  and  the 
tender  of  that  sum  by  tiie  latter,  as  the  balance  due  under 
said  agreement,  the  petitioner  was  arrested  in  Battimore  as  a 
runaway  slave,  and  soon  thereafter  sold  to  .Austin  Wool/olk^ 
a  citizen  of  this  state,  resident  in  Baltimore. 

The  petitioner  then  prayed  the  opinion  and  direction  of  the 
court  to  the  jury,  that  if  the  jury  shall  be  of  opinion,  from 
the  testimony,  that  the  petitioner  had  his  owner's  consent  to 
go  at  large,  to  make  up  the  price  he  was  to  pay  for  his  free- 
dom, and  actually  became  a  resident  of  another  state  under 
that  permission,  he  cannot  be  imported  into  this  state  as  a 
stave,  and  is  entitled  to  his  freedom ;  and  that  his  voluntary 
return  into  this  state,  in  October  last,  did  not  entitle  hb 
former  owner  to  claim  and  hdd  him  as  a  slave,  but  that  such 
return,  coupled  widi  a  resumption  of  property  by  his  owner, 
was,  in  law,  an  importation  of  him  from  another  state. 
"Which  direction  the  court  {Briee^  Ch.  J»  and  JV&M  and 
WorthingtoTiy  A.  Tt^  gave.     The  defendants  excepted. 

2d  Exception. — Upon  the  preceding  evidence,  by  agree- 
ment made  a  part  of  this  exception,  the  defendants  prayed 
the  opinion  and  direction  of  the  court  to  the  jury,  diat  even  if 
tiiey  should  believe  the  fects  given  in  evidence  by  the  peti- 
tioner to  be  true,  that  they  must  find  a  verdict  for  the  de- 
fendants. 

1st.  Because  there  is  no  evidence  that  said  iSbpAta  BhxnA 
ever  gave  her  assent  to  the  petitioner  to  depart  from  the  state 
of  MostyUxtid. 

52d.  Because  tiiere  is  no  evidence  that  she  ever  gave  her 
consent  to  the  petitioner  to  reside  out  of  the  state  %A  Mary- 
hndf  and  to  reside  elsewhere. 
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3<].  Because  there  is  no  eridence  from  which  such  assent 
can  be  inferred. 

4th.  Because  under  the  evidence  the  petitioner  became  a 
runaway  slave,  by  leaving  the  state  o(  Marylandy  without  the 
permission  of  his  mistress,  and  that  being  a  runaway  slave, 
she  had  a  right  to  have  him  apprehended,  and  to  biing  him 
back  to,  and  sell  him  in  the  state  of  Maryland. 

5th.  Because  a  slave  cannot  acquire  a  residence  without 
the  consent  of  his  owner,  and  because  there  is  no  evidence  to 
show  that  the  petitioner  ever  acquired  a  residence  out  of  the 
state  of  Maryland^  with  the  consent  of  his  mistress. 

6th.  Because  the  return  of  the  petitioner  to  the  state  of 
Marylandy  was  not  an  importation  into  this  state  by  his 
mistress,  contrary  to  the  provisions  of  the  acts  of  assembly  in 
such  cases  made  and  provided. 

The  court  refused  the  above,  and  instructed  the  jury  as 
follows :  ^^  That  if  they  should  be  of  opinion  from  the  nature 
of  the  agreement  between  the  mistress  and  the  petitioners, 
and  flie  other  testimony  in  the  cause,  that  she  consent^  to 
his  going  at  large,  and  acting  as  a  free  man,  to  earn  what  he 
was  to  pay  as  the  price  of  his  freedom,  and  that  she  did  not 
restrict  him  as  to  the  place  of  his  operations,  but  left  that  to 
his  own  discretion,  she  is  bound  by  the  use  he  made  of  that 
discretion  in  going  to  JVew  York,  or  any  other  place,  where 
he  could  soonest  accomplish  the  object  in  view,  the  fulfilment 
of  his  agreement ;  and  therefore  may  be  said,  to  have  con- 
sented to  his  emigration  to  JVho  Yarky  as  it  was  for  her  bene- 
fit, as  well  as  his.  And  further,  that  if  the  jury  shall  be  of 
opinion,  that  under  the  construction  of  said  agreement,  her 
consent  was  given  to  his  emigration  as  aforesaid,  she  could 
not  claim  him  again,  on  his  return,  as  a  slave,  either  for  sale, 
or  to  reside  in  this  state ;  and,  that  if  the  above  facts  are 
found  by  the  jury,  the  petitioner  could  not  be  afterwards 
treated  as  a  runaway,  unless,  in  the  interval,  his  mistress  had 
tegained  possession  of  him,  and  he  had  left  her  service  with- 
out her  i^onsent,  and  agamst  her  will."  The  defendants 
excepted. 
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3d  Exception. — In  addition  to  the  evidence  on  the  first 
bill  of  exceptions,  the  defendant  proved  to  the  jury  by  James 
O.  Law  J  that  in  the  years  1833  and  1834,  he  was  the  agent 
of  Sophia  Biandy  in  the  management  and  superintendence  of 
her  negroes  in  the  city  of  Btdtimorey  and  that  in  the  course 
of  his  agency  he  wrote  to  her  three  letters,  bearing  date  the 
26th  October,  1833,  23d  December,  1833,  and  7th  June, 
1834,  upon  the  subject;  in  some  of  which  complaints  are 
expressed  with  regard  to  the  conduct  of  the  petitioner.  The 
counsel  for  the  petitioner  objected  to  the  admissibility  of  the 
letters,  and  the  court  having  rejected  them,  the  defendants 
excepted. 

4th  Exception. — The  defendants  then  gave  in  evidence 
by  the  said  Law^  that  he  had  been  the  agent  for  Sophia  Bland 
for  seven  years,  and  received  the  wages  of  her  negroes  hired 
in  Baltimore.  That  after  the  contract  or  agreement  made  by 
his  mistress  to  set  the  petitioner  free^  on  payment  of  $200, 
as  before  stated  by  him,  he  did  not  receive  any  more  wages 
firom  him.  He  disapproved  of  the  petitioner's  keeping  shop. 
That  the  petitioner  afterwards,  as  he  learnt  from  several 
persons,  entered  on  board  a  steamboat  plying  between  Balti- 
more and  FrenchtotOT^y  and  he  frequently  inquired  for  him 
without  effect.  He  wanted  to  see  him  about  this  agreement 
he  had  made  with  his  mistress,  and  to  get  what  was  due  her. 
When  the  petitioner  paid  the  $23  on  tiie  25th  of  October, 
1834,  witness  told  him,  he  thought  his  mistress  was  not 
satisfied  with  his  conduct,  and  would  not  ratify  the  contract 
she  had  made  to  set  him  free,  and  he  offered  to  pay  witness 
interest  for  the  delay  of  payment,  but  it  wa3  refused  till 
witness  heard  firom  Miss  Bland,  whether  she  would  consent 
to  execute  the  agreement,  as  the  petitioner  had  not  complied 
on  his  part  to  pay  $100  in  hand,  and  the  same  amount  in 
six  months  thereafter.  That  his  mistress  never  required  that 
he  should  be  arrested  as  a  runaway,  nor  did  the  witness  ever 
inquire  after  him,  to  have  him  arrested.  That  the  petitioner, 
when  he  had  got  money  in  the  hands  oiMr.  Pinkney,  always 
called  and  told  witness  of  it. 
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That  said  petitioner  never  had  the  consent  of  the  witness, 
nor  does  he  know  that  he  had  the  consent  of  his  mistress,  to 
leave  the  state  of  Maryland. 

The  defendants  further  proved  by  Isaac  MayOj  that  on  the 
15th  June,  1834,  the  defendant,  Sophia  Blandy  gave  him  an 
anthonty  in  vrriting  to  act  as  he  thought  proper  in  regard  to 
the  petitioner,  which  he,  the  witness  gave  to  a  constable  in 
BaUmorty  with  instructions  to  arrest  petitioner,  inquire  what 
price  could  be  had  for  him,  and  inform  the  witness  of  it. 
They  then  proved  by  the  constaUe,  that  in  execution  of 
these  orders  he  went  in  seach  of  the  petitioner,  whom  he  had 
known  as  a  boot-black  in  Baltimore,  but  was  informed  he 
had  gone  to  Washingtony  and  said  witness  was  never  after 
able  to  find  him.  They  also  proved  by  another  witness,  that 
he  was  well  acquainted  with  the  petitioner,  and  Sophia  Bland^ 
the  defendant,  that  the  former  absented  himself  from  BalH^ 
morCy  after  the  agreement  to  purchase  his  freedom,  and  that 
his  mistress  repeatedly  inquired  for  him,  and  requested  witness 
to  inquire  for  him,  which  he  did,  without  success. 

The  petitioner  then  proved  by  a  competent  witness  that 
prior  to  the  agreement  before  mentioned,  he  had  for  several 
years  hired  the  petitioner  as  a  servant,  and  on  one  occasion 
had  leave  from  JIfr.  LaWy  the  agent  of  S.  JSfand,  to  cany  him 
out  of  the  state  to  Jfew  Yorky  as  a  servant,  and  that  after  the 
agreement,  the  petitioner  was  frequently  out  of  town,  but  on 
his  return  always  called  to  see  the  witness  and  his  family. 

He  also  proved  by  Jonathan  Pinkneyy  that  the  first  time 
he  heard  of  the  agreement  with  the  petitioner  to  purchase 
his  freedom,  was  firom  his  mistress,  one  of  the  defendants,  on 
the  1st  day  of  June,  1835,  when  he  the  witness  paid  her  the 
$50,  on  account  of  said  agreement,  and  in  part  thereof.  He 
never  heard  said  defendant  say  the  petitioner  had  gone  away 
without  her  consent,  or  that  she  considered  said  petitioner  to 
be  a  runaway,  nor  did  he  ever  hear  it  from  any  one  else. 

The  defendants  then^  upon  the  whole  evidence,  prayed  the 
court  to  instruct  the  jury,  that  the  petitioner  was  not  entitled 
to  a  vordict,  and  that  their  finding  must  be  for  the  defendants. 
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The  court  refused  to  give  the  instruction^  and  the  defendants 
excepted. 

The  verdict  and  judgment  being  for  the  petitioner^  the 
defendants  prosecuted  the  present  appeal 

The  cause  came  on  to  be  argued  before  Buchanak,  Ch. 
J.  and  StepheKi  ArchkBi  and  Chambers^  Judges. 

J.  Scott  and  Mater,  for  the  appeUants,  contended : 

1.  That  a  contract  between  master  and  slave,  has  no 
validity  either  at  law,  or  in  equity.  To  constitute  a  good 
contract  the  parties  must  be  free  agents,  but  as  the  will  of 
master  is  the  will  of  the  slave,  the  necessary  independence, 
and  freedom  to  make  the  contract,  or  not,  does  not  exist 
It  is  no  answer  to  say,  that  the  slave  is  competent  to  contract 
with  the  consjsnt  of  his  owner,  with  a  third  person,  because 
such  third  person  has  no  control  over  the  slave,  who  for  the 
purposes  of  the  contract  may  be  regiurd^  as  the  agent  of  the 
master. 

Manumission  can  only  be  effected  by  dee4,  or  by  last  will 
and  testament. 

2.  It  is  not  denied,  that  if  the  petitioner  had  gone  out  of 
the  state  with  the  consent  of  his  owner,  and  h^  returned 
voluntarily  or  compulsorily,  and  upon  such  return  had  hem 
taken  up  by  her,  it  would  have  been  an  importation  under 
the  act  of  assembly,  but  there  is  no  proof  whatever  of  such 
assent,  and  as  such  conduct  would  have  resulted  in  a  forfei- 
ture of  her  property  the  presumptions  are  all  the  other  way. 

Looking  to  the  consequences  of  assent,  the  cou^  should 
require  exprescf  proof,  and  not  leave  it  to  the  jury  upon  slight 
or  inconclusive  circumstances.  It  has  been  decided  that,  a 
slave  is  not  to  be  presumed  to  go  at  large  with  the  consent 
of  his  owner,  and  the  same  principle  would  exclude  the 
presumption  that  the  owner  of  this  slave  consented  to  his 
going  to  Jfew  York. 

3.  The  letters  of  the  agent  offered  in  the  3d  exception 
were  admissible.    If  Ute  answers  of  the  principal  were  re- 
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qoired,  they  should  baye  been  called  for  bj  the  other  side, 
but  at  all  events,  the. non-production  of  them  should  hare 
been  presented  as  the  ground  upon  which  the  admissibility  of 
those  offered  was  resbted.  Had  that  been  done  her  answ^v 
might  have  been  produced. 

These  letters  of  the  agent  were  the  best  evidence  of  their 
contents,  and  parol  evidence  of  their  contents  could  not  have 
been  given.  If  that  had  been  attempted,  the  letters  them* 
selves  would  have  been  demanded. 

R.  Johnson  and  Walsh,  for  the  appellee. 

The  petitioner  from  August,  1833,  to  October,  1836,  was 
permitted  to  go  at  large,  and  to  act  in  all  respects  as  a  free 
man  ;  and  the  question  therefore  is,  whether  the  court  was 
not  right  in  putting  it  to  the  jury  to  say,  whether  his  going 
to  JNew  York^  was  not  with  the  consent  of  his  owner,  and 
this  depends  not  simply  upon  the  fact  stated  in  the  exception, 
but  the  inferences  fairly  deducible  from  them.  There  cer« 
tainly  is  no  evidence  of  dissent,  nor  should  such  dissent  be 
presumed,  because  to  go  at  lai^e  in  this  state  would  be 
unlawful)  and  subject  the  owner  to  a  penalty.  Buarke  vs. 
Jfegro  Joe  J  6  QUI  end  John.  143.  The  presumption  then 
is,  that  she  intended  he  should  leave  the  state,  as  that  would 
be  lawful,  and  not  remain  here,  which  would  be  unlawful. 

The  second  inquiry  upon  this  exception  is,  whether  the 
return  of  the  petitioner  to  Maryhmd  is  not  within  the  mean- 
ing of  the  act  of  1796,  ch.  67.  The  object  of  that  law  was  to 
prevent  the  augmentation  of  our  slave  population^  and  a  con- 
struction must  be  given  it,  which  will  best  accomplish  that 
object.  The  going  out  of  the  state  mentioned  in  the  first 
section,  not  only  refi^rs  to  those  who  go  out  permanently,  but 
to  those  who  go  to  reside  at  all.  There  can  be  no  doubt 
that,  if  the  petitioner  in  this  case  had  been  sent  back  by  bis 
mistress,  he  would  be  entitled  to  his  freedom,  and  the  pur- 
pose of  the  law  being,  to  prevent  the  rdum  of  such  persons 
as  jlooes,  his  returning  voluntarily  can  make  no  difference  tf 
after  such  return  the  owner  resumes  his  pnqperty  in  him.  It 
4  V.9 


Digitized  by 


Google 


m  CASES  IN  THE  COURT  OF  APPEALS 

Bland  and  WooUblk  v$.  Negro  DowliDg.^1887. 

may  moreoYer  be  fairly  inferred  from  the  nature  of  the  con<* 
tract,  that  he  was  authorized  bodi  t6  go  and  retiun.  He  was 
authorized  to  go  to  earn  the  money  whidi  he  was  to  pay  for 
bis  freedom^  ^nd  to.retum,  that  he  might  make  the  payment 
Upon  this  exception  they  referred  to  acts  of  1796,  ch.  &7'-^ 
1797,  ch.  16— 1794,  ch.  66-^1832,  ch.  40— 18M,  ch^  67. 
Sjl^g  vs.  JVegro  Mary^  3  Hot.  and  John.  491,  493.  JB^ 
tide  vs.  Be  Volunbruny  6  lb.  99.  4  Bac.  Ahr.  (sl^tute) 
649.  Act  1783,  ch.  23— June  session,  1762,  ch.  1 — ^Nor. 
1790,  ch.  9—1791,  ch.  57.  The  evidence  at  all  events 
tended  to  prove  the  assent  of  the  mistress  to  his  going,  and 
his  subsequent  return,  and  if  it  had  that  tendency  it  was 
pr(^r  to  leave  it  to  the  jury.  Davisy  etalvs.  Bwmey^  2  GUI 
mnd  John.  403. 

2.  But  the  petitioner  i^  entitled  to  his  freedom  upon  the 
contract  disclosed  in  the  record.  There  is  nothing  in  the 
various  acts  of  assembly  upon  the  subject  which  forbid  the 
master  from  contracting  with  his  slave.  The  slave  may 
contract  with  a  third  person  with  the  consult  cxf  his  owner, 
and  there  can  be  no  good  reason  why  be  may  not  eontract 
with  him,  himself,  as  then  his  consent  will  be  implied.  The 
act  of  1832,  ch.  296,  sec.  4,  recognizes  the  power  of  the 
slave  to  contract  with  the  assent  of  his  owner. 

It  is  said  on  ^e  other  side,  that  every  contract  of  manu-^ 
mission  is  void,  unless  the  terms  of  the  law  are  complied 
with ;  but  this  notion  is  incompatible  with  the  many  laws 
otiring  tiie  defective  execution  of  deeds  of  manumission.  If 
such  deeds  are  void  because  of  those  defects,  tiie  legislature 
could  not  make  them  valid,  and  thus  deprive  the  owner  of 
his  property.  These  laws  have  been  passed,  not  ta  make 
but  to  carry  into  effect  contracts  defectively  executed,  and 
proceed  upon  the  principle  that  the  slave  is  competent  to 
contract  Upon  this  point  they  cited.  HaU  vs.  MulUnj  5 
Har.  and  John.  193.  The  acts  of  1716,  ch.  44,  sec.  11 — 
1832,  ch.  296,  sec.  4—1831,  ch.  281,  sec.  6. 

3.  The  letters  of  the  agent,  Mr.  LaWy  to  his  principal,  were 
deaily  inadmissible.    It  does  not  appear  in  the  first  place 
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that,  tkcy  were  received  by  her,  and  if  they  were,  they  con* 
^tttte  Imt  parts  of  a  correspoHdeiice,  and  idiould  not  b^ 
separated  from  the  whole,  but  the  entire  correspondence 
riiould  have  gone  to  the  jury. 

Those  letters  furthermore,  are  the  mere  verbal  unsworn 
declarations  of  the  agent,  and  as  such  could  not  be  evidence 
against  the  petitioner,  when  the  very  party  who  wrote  them 
was  upon  ihe  stand,  giving  evidence  upon  oath,  upon  the 
same  subject. 

AjtcHEKj  Judge,  delivered  the  opinion  ot  the  court. 

Looking  at  the  state  of  slavery  as  it  exists  in  this  state, 
and  ihe  relations  between  the  slave  and  his  master  growing 
out  of  such  condition,  we  cannot  maintain  the  principle  that 
a  slave  can  enter  into  any  binding  contract  with  his  master, 
or  that  he  could  appear  as  a  suiter  in  any  of  our  courts  of 
justice,  legal  or  equitable,  to  enforce  any  alleged  contract. 
The  acts  of  assembly  cited  by  the  counsel  for  Uie  petitioner 
do  not,  we  thinlr,  give  any  countenance  to  the  idea.  It  is 
apparent  from  the  act  of  1716,  ch.  44,  sec.  11,  that  anterior 
to  the  passage  of  that  law,  slaves  had  been  encouraged  by 
traders  to  purloin  the  goods  of  their  masters  and  others,  by 
receiving  from  tbem  such  goods,  and  turning  such  trade  to 
their  advantage. 

it  was  to  strike  at  this  evil  the  law  was  passed.  It  did 
not  recognize  certainly  any  right  existing  in  daves  to'deal 
or  barter,  for  the  penal^  inflicted  on  the  trader  shows  duectly 
the  reverse,  and  concedes  that  the  trade,  barter,  and  com- 
merce, was  of  goods  that  had  been  purtoined,  or  conveyed 
anray  from  some  iightAd  owner  other  than  the  slave,  tiiere* 
being  in  case  of  conviction  a  forfeiture  of  the  goods  to  the 
true  owner.  The  kave  <Mr  license  spoken  of  in  tids  section,  if 
it  apply  to  slaves,  gives  to  them  no  power  to  contract,  but 
merely  furnishes  an  exemption  from  punishment  in  the  speci- 
fied ease;  and  might  peitiaps  be  oonsid^ed  a  r^nquirimient 
to  tke  receiver  of  the  rights  of  die  master  in  the  goods  so 
MkiHjwd  away,  imd  oonstitultd  a  very  proper  reception 
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from  the  general  proYisions  of  tbe  section*-^such  a  case  not 
constituting  one  c(  the  iiiifiGlue&  intended,  or  lequiring 
remedy. 

The  petitioner  in  this  branch  of  the  inquiry,  can  derive 
mo  support  from  the  act  of  1832,  ch.  296,  for  although  the 
word  ^^ agreement"  is  used,  it  is  foUowed  by  expressions 
whidi  we  think  indteate  the  sense  of  the  legblature,  that 
they  did  ifkot  mean  to  use  the  term  contract,  in  its  technical 
and  legal  sense.  Else  why  should  they  have  required  a 
manumission,  if  the  agreement  had  been  treated  by  them  as 
ralid,  and  binding,  and  as  giving  freedom?  Why  should 
tbqr  not  have  given  the  same  fruits  as  they  would,  when 
foUowed  out  by  a  manumission?  Looking  at  the  whole 
section  together,  we  think  the  term  ^^ understanding^^  was 
used  to  qualiff  the  term  *^  agreementj^*  or  rather  to  show  tbe 
meaning  which  they  desired  to  be  attached  to  that  term. 

The  next  question  arising  under  the  first  bill  of  exceptions 
18,  whether  any  evidence  exists  which  should  have  enabled 
the  court  to  put  tbe  question  to  the  jury,  whether  tbe  misiresa 
had  consented  that,  the  petitioner  should  reside  out  of  the 
state. 

The  agreement  to  set  tbe  petitioner  free  upon  the  payment 
of  two  hundred  dollars  is  prored;  and  it  is  proved  Uiat  from 
the  7th  of  August,  1833,  till  October,  1835,  upwards  ^  twi^ 
years  he  went  at  large  and  acted  as  a  Jree  man.  We  think 
too,  that  tiie  receipts  furnish  evidence  that  she  knew  he  wae 
going  at  large  up,  at  all  events,  to  Uie  1st  day  of  Jttne,  183&^ 
when  she  signed  the  last  receipt  ^^  on  account  J^ 

Here  then  is  evidence  of  an  agreement  to  set  him  free^ 
and  bere  b  evidence  of  a  knowledge  of  the  servant's  going 
at  large,  and  acting  as  a  free  man,  wUch  conduct  on  the 
part  of  the  petitioner  commences  at  the  veiy  time  of  the 
i^preemei^ 

Now  suppocung  this  agreement  to  be  entered  into^  and 
this  knowledjge  to  exist,  may  not  Ae  jury  legdly  <faraw  tbt 
infierence,  that  this  goii^  at  krge»  ead  anth^  es  it  free  aun^ 
wis  perautted  to  enaUe  the  petMoner  to  pay  the  monqr  he 
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had  agreed  to  pay?  And  do  not  the  receipts  fumbh  evi- 
dence of  het  sanctioning  during  a  long  period  this  procedure 
on  the  part  of  the  petitioner?  There  is  dearly  evidence  both 
of  knowledge  on  this  subject,  and  of  acquiescence — ^and  if 
be  should  be  found  to  have  entered  into  this  agreement — to 
pay  a  sum  of  money  for  his  freedom,  and  to  act  as  a  free 
man;  if  in  the  exercise  of  this  permission  he  should  go 
abroad  bto  another  state,  with  views  of  more  easily  fiilfiUing 
his  agreement,  it  is  but  the  exercise  of  that  discretion  which 
every  free  man  has ;  and  which,  as  it  is  not  limited  by  any 
just  inference  from  the  testimony,  the  mistress  must  take  the 
consequence  of  flie  exercise  of  such  discretion.  And  the 
jttiy  would  be  at  liberty  to  infer  from  the  facts  a  permission 
to  go  whithersoever  he  pleased,  so  that  by  so  doing,  he 
could  the  more  readily  and  easily  accon^>lish  the  fulfilment 
of  the  agreement 

We  therefore  concur  with  the  court  in  the  first  exception. 

These  views  lead  to  the  decision  of  the  second  bill  of 
exceptions  in  fiivour  of  the  opinion  of  the  court  below. 

The  third  bill  of  exceptions  presents  a  question  on  the 
admissibility  of  evidence.  The  purpose  for  which  the  letters 
vrere  offered  is  not  stated,  but  we  presume  they  were  in- 
tended to  shew,  that  ^ther  the  agent  in  the  line  of  his  duty 
to  his  principal  had  been  dissatisfied  with  the  petitioner's 
going  at  large,  or  that  his  course  as  mdioated  by  these  let- 
ters was  such  as  had  been  dictated  by  the  mistress.  These 
letters  are  not  proven  to  have  been  received  by  her,  nor  are 
they  shown  to  have  been  in  her  possession,  but  the  bill  of 
exceptions  would  leave  us  to  infer  that  they  vrere  presented 
in  court  l^  the  witness  himselfl 

If  offered  for  either  of  the  above  purposes,  they  vrare 
capable  of  proof  by  the  witness,  and  should  have  been  testi- 
fied to  by  him.  As  the  letters  are  produced  they  have  no 
greater  efficacy  than  unsworn  declarations,  and  we  think 
were  properly  rejected  by  the  court. 

The  fourth  bill  of  exceptions,  although  other  evidence  is 
incorporated  in  it,  offered  by  the  defendants,  does  not  pre- 
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sent  the  question  in  ^my  light  more  favoumble  to  them* 
Whatever  dissatisfaction  appears  to  be  expressed  in  relation 
to  the  petitioner's  course,  seems  to  spring  from  his  failure  to 
comply  -with  his  contract^  and  even  afler  the  defendant  is 
informed  that  the  petitioner  had  gone  to  Washington.  And 
a  year  afler  authority  is  given  to  an  agent  to  do  what  hte 
may  think  proper  as  to  the  petitioner,  the  defendant  nsceived 
fipom  Mr.  Pinkney  fifty  dollars  on  account,  according  to  her 
receipt,  and  according  to  Mr.  Pinkney's  evidence,  on  ac-^ 
count  of  said  agreement,  and  in  part  thereof,  thereby  stiH 
recognizing  tiie  a^eem^t  as  an  exii^ing  one,  and  speaking 
to  him  at  the  time  «f  the  payment  of  having  entered  into 
such  an  agreement  with  the  petitioner.  We  therefore  con- 
cur with  the  court  bek)w  in  the  fourth  bill  of  exceptions. . 
On  the  subject  of  a  resumption  of  the  rights  of  property 
over  the  petitioner  after  his  return,  and  h^s  seizure  and  sde 
amounting  to  an  importation  within  the  meaning  of  the  act 
of  1796,  ch.  67,  a  qaestion  involved  both  in  the  first,  and 
fourth  prayers  we  have  made  no  comments,  because  *the 
question  was  jrielded  by  one  of  the,  counsel  of  the  defendants. 
It  certainly  could  not  be  successfolly  contended  that,  if  a 
residence  in  another  state  was  granted  by  permission  of  the 
owner,  that  rights  of  property  could  be  resumed  on  his 
coming  within  the  limits  of  the  state,  and  that  for  the  pur- 
poses of  servitude  within  the  state,  or  for  sale  to  a  citizen  of 
Maiyland.  Even  although  the  return  had  been  originally 
against  the  consent  of  the  owner,  for  by  such  using,  or  sale 
to  a  citizen  his  return  was  sanctioned,  and  if  such  a  codrse 
of  proceeding  do  not  amount  in  law  to  an  importation  within 
the  meaning  of  the  act,  its  provisions  would  be  liable  to  great 
evasion. 

JUDGMENT  AFFIBMED. 
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6,  on  file  17th  of  July,  1827,  entered  into  the  following  agreement  with  the 
ptadntiA.  <*  Whereas,  I  am  endorser  of  three  notes  drawn  by  L,  payable 
to  R,  and  endorsed  by  R  and  myself,  the  first  bearing  date  the  9th  of  May, 
1827,  payable  at  sixty  dajrs  after  date ;  the  second  bearing  date  the  1st  of 
June,  1827,  payable  at  ninety  days  after  datej  and  the  third,  bearing  date 
the  20tfa  of  June,  1827,  payaUe  sixty  days  after  date.  And  whereas,  at 
my  request,  the  bank  which  holds  the  said  notes  have  agreed  not  to  protest 
the  same,  or  to  ask  a  renewal  of  them  when  they  become  due,  I  do  hereby 
agree  to  dispense  with  all  notice  of  the  time  of  pa3rment,  or  of  tiie  non- 
pajrment  of  said  notes,  and  to  be  answerable  for  the  amount  of  said  notes, 
altfaovgh  no  such  notice  is  given  to  me."  T^e  bank,  on  the  17th  of  Sep- 
tember, 1829,  instituted  a  suit  against  6,  to  recover  the  amount  of  the  two 
notes,  dated  the  9th  of  May,  and  the  20th  of  June,  1827,  when  it  was  held, 
1st.  That  with  re^ence  to  the  note  not  due  at  the  date  of  tha  agreementy 
both  demand  on  the  maker,  and  notice  to  the  defendant,  the  endorser,  were 
dispensed  with.  2d.  That  with  regard  to  the  note  which  was  dite,  notice 
was  dispensed  with,  and  that  as  to  the  latter,  the  agreement  furnished  infe- 
^-^•^rential  evidence  for  the  jury  of  a  demand,  subject,  however,  to  be  rebutted 
by  opposing  evidence  on  the  other  side. 

Although  the  agreement  of  the  17th  of  July,  was  made  under  the  impresaion, 
that  the  bank,  bat  for  it,  was  under  the  usual  obligation  to  make  demand,  and 
give  notice  on  botti  notes ;  yet  it  does  not  preclude  the  plaintiff  from  showing, 
by  the  ads  and  agreements  of  ttie  parties  anterior  thereto,  that  he  was 
under  no  obligation  to  do  so,  nor  is  that  right  denied  him,  firom  the  circum* 
stance  of  his  having  offered  evidence  that  a  demand  was  in  &ct  made. 

The  holder  of  a  (oomissoiy  note  is  not  bound  to  demand  pa3rment  of  the 
■Mker,  when  the  latter  has  transferred  to  his  endorser  all  his  property,  to 
indemnify  him  against  loss  for  his  liability,  and  the  endorser,  in  snch  cir^ 
cumstances,  is  responsible  to  the  holder,  though  the  demand  is  omitted. 
But  whenever  an  exemption  firom  the  necessi^  of  proving  a  demand  is 
claimed,  the  plaintiff  must  prove  the  fiicts  necessary  to  make  his  case  an 
exception  to  the  general  rule. 

Where  the  maker  of  promissoiy  notes  gave  to  his  endorsers  a  mortgage  for 
their  indemnity,  with  a  covenant  to  pay  the  responsibilities,  at  a  period 
■ubeequent  to  the  maturity  of  the  notes ;  the  effect  of  such  covenant  is,  not 
only  to  prevent  a  foreclosure  of  the  mortgage  befcnre  the  time  stipulated, 
but  all  recovery  against  the  maker,  on  account  of  the  notes  prior  to  that 
period,  though  the  endorsers  are  compelled  to  pay  the  money  earlier.  And 
such  eoveaant  has  the  fiirther  effect,  to  render  unnecessary  to  the  responsi* 
faiU^  0f  the  endorsers,  that  the  holder  should  demand  payment  of  the 
maker,  and  ^ve  notice  of  dishonour  to  them. 

If  in  such  cfoe,  there  is  more  than  one  endorser,  and  the  mortgage  is  given 
to  them  all,  demand  and  notice  are  not  necessary  to  enable  the  succeeding 
to  recover  from  tiie  preceding  endoners,  for  the  fonner  could  have  no 
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recourse  to  the  latter  until  the  time  limited  in  the  mortgage  for  the  drawer's 

responsibility  had  elapsed. 
Evidence  to  establish  a  particular  usage  of  abank  rejected,  when  the  officer 

by  whom  the  usage  was  offered  to  be  proved,  spoke  of  but  a  single  case  of 

the  kind  referred  to. 
Upon  a  second  appeal  in  the  same  case,  this  court  may  look  into,  and  decide 

questions  involved  in  the  record  previously  brpught  up,  when  a  decision  of 

those  questions  was  not  made  upon  the  fonner  i^peaL 

Appeal  from  Amu  Arundel  county  court. 

This  was  an  action  of  assumpsit^  brought  on  the  17th  of 
September,  1829,  by  appellees  against  Grafton  J3.  DuvaU. 
The  plaintifiis  declared  on  a  note  of  Lewis  Dwvally  dated  20th 
June,  1827,  payable  sixty  days  after  date,  to  Richard  Duvallf 
or  order,  for  $750,  endorsed  by  him  to  Grafton  B.  Duvally 
and  by  him  to  the  appellees,  in  the  usual  form, 

2.  On  another  note,  made  and  endorsed  as  aforesaid,  for 
$7,867,  and  in  the  usual  form. 

3.  On  the  indebtedness  of  the  said  Grafton  to  the  appellees, 
arising  on  the  agreement  referred  to  in  the  evidence,  claiming 
under  a  special  count  upon  that  contract  The  defendant 
pleaded  non  assumpsit^  on  which  issue  was  joined. 

1st  Exception. — ^At  the  trial  of  this  cause  the  plaintiffs 
proved  the  promissory  note  of  Lewis  Duwdly  bearing  date, 
Annapclisy  20th  of  June,  1827,  payable  sixty  days  after, 
to  Bichard  Duvallf  or  ordor  for  the  sum  of  $750,  endocsed 
by  the  payer  and  Grafton  B.  DuvaUj  (the  defendant)  ib  the 
plaintiff;  and  alike  note  for  $7,857,  dated  9th  May,  1827, 
endorsed  as  the  previous  one ;  and  then  proved  the  fcdlowing 
agreement  of  the  defendant : 

"  Whereas,  I  am  endorser  of  three  Qotes,  drawn  by  Lewis 
Duvally  payable  to  Richard  DuvaU,  and  endorsed  by  Richard 
DuvcU  and  myself,  the  first  bearing  date  the  9th  day  of  May, 
1827,  for  #7,867,  payable  sixty  days  after  date;  the  second 
for  $300,  bearing  date  1st  June,  1827,  payable  ninety  days 
after  date ;  and  the  third  for  $750,  bearing  date  20th  June, 
1827,  payable  sixty  days  after  date.  And  whereas  at  my 
request  the  President^  Directors  and  Company  of  the  Farmers^ 
Bank  ofMaryhndy  who  hold  the  said  notes,  have  agreed  not 
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to  protest  the  same,  or  to  ask  a  renewal  of  them  when  they 
become  due ;  I  do  hereby  agree  to  dispense  with  all  notice 
of  the  time  for  payment,  or  of  the  non-payment  of  said  notes, 
and  to  be  answerable  for  the  amount  of  said  notes,  although 
DO  such  notice  is  given  to  me.  Witness  my  hand  this 
17th  July,  1827." 

The  defendant  then  proved  by  Richard  M.  Chase^  that  he 
the  witness,  at  the  time  the  said  note  for  $7,857,  became 
payable,  and  for  some  years  before  that  time,  and  ever  since, 
was  a  clerk  in  the  banking  house  of  the  plaintifis,  and  also  a 
notary  public,  residing  at  Annapolis  ;  and  that  during  all  that 
time  he  has  been  in  the  habit  of  transacting  all  the  notarial 
business  of  the  bank,  and  the  said  witness  after  referring  to 
his  record  as  notary  public,  further  proved,  that  he  had  no 
knowledge  whatever,  of  any  demand  having  been  made  on 
the  drawer  of  the  aforesaid  note  for  payment  thereof  at  the 
time  the  same  became  payable,  and  that  he  believed  no  such 
demand  had  been  made  by  him,  and  that  according  to  the 
genera]  and  constant  usage  of  the  bank^  the  demand  of  tfaid 
note,  if  it  had  been  intended  to  be  protested,  unless  paid 
or  otherwise  provided  for,  would  have  been  made  by  said 
witness. 

Whereupon  the  plaintiffs  prayed  the  court  to  instruct  the 
jury,  that  if  they  should  be  of  opinion  from  the  testimony 
before  them,  that  the  two  several  notes  aforesaid,  were  signed 
by  Lewit  Duvall,  and  endorsed  by  the  payee,  to  the  defen- 
dant, and  by  him  to  the  plaintiffs,  and  also  that  the  agreement 
aforesaid  was  signed  by  the  defendant,  then  with  respect  to 
the  first  note  for  $7,857,  the  said  agreement  is  evidence,  that 
tiiere  had  been  a  demand  of  payment,  and  it  dispensed  with 
notice  of  non-payment,  and  that  the  plaintiffs  are  entitled  to 
recover,  as  if  there  had  been  other  evidence  of  demand  in 
due  time  of  said  first  note ;  and  with  respect  to  the  note  of 
$750,  that  the  said  agreement  dispenses  with  a  demand  of 
payment  of  the  said  note,  and  also  dispenses  with  notice  of 
the  non-payment,  and  entitles  the  i^aintiffii  to  recover  the 

5  V.9 
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amount  of  the  last  note,  without  offering  other  proof  than  that 
adduced. 

Which  instruction  the  court  gave  with  the  further  instruc- 
tion, that  the  said  agreement  was  evidence  that  payment  of 
the  said  note  for  $7,857,  was  demanded  at  its  maturity,  but 
like  other  evidence  is  liable  to  be  rebutted  by  other  proof; 
that  whether  such  demand  was  made  is  a  matter  of  fact  to 
be  found  by  the  jury,  upon  consideration  of  all  the  circum- 
stances and  proofs  in  the  cause.  The  plaintiffs  excepted 
to  the  further  instruetk>n. 

3d  ExcEPTioK.— In  addition  to  the  proof  contained  in  the 
first  bill  of  exceptions,  the  plaintiffs  offered  proof  that  the 
notes  on  which  this  suit  is  brought,  were  renewals  of  former 
tocommodations  granted  to  Lewis  DuvcMy  and  which  were 
firom  time  to  time  to  be  renewed,  and  in  addition  thereto 
offered  in  evidence  the  two  following  deeds,  from  Lewis  t» 
Richard  and  Grafton  B.  Duvall. 

1.  A  deed  dated  9th  Febmary,  1826,  in  consideration  of 
the  sum  of  $6,720,  due  the  grantees  in  consequence  of  their 
endorsing  sundry  notes  for  him,  the  said  LewiSj  negotiable 
at  Uie  F€armers^  Bank  of  Maryland j  and  in  order  to  secure 
the  payment  of  that  sum  of  money,  or  any  additional  sum 
tfiat  may  arise  due  them,  the  said  Bichard  and  Gn^lon  B.  as 
aecnrity  for  him,  the  said  JLeu^,  as  endorsers,  and  in  conside- 
ration of  the  sum  of  |10,  conveying  to  them  all  that  tract  of 
knd  caHed  Greenfieldy  except  seventy  acres  as  specified,  and 
ill  the  personal  estate  of  him,  the  said  LetoiSj  to  be  held  by 
way  of  mortgage  for  their  indemnity,  with  a  covenant  to  pay 
the  amount  for  which  the  grantees  may  become  indebted,  on 
or  before  the  1st  September,  1829. 

3.  A  deed  of  Uie  5th  July,  1827,  reciting  an  indebtedness 
of  $10,000,  and  conveying  the  seventy  acres  excepted  in  the 
deed  of  1825,  to  the  same  grantees,  by  way  of  mortgage  for 
their  security. 

And  tfaerettpon  the  plaintiff  by  their  counsel  prayed  the 
dourt  to  instruct  the  jury,  that  if  they  find  the  notes  on  which 
this  action  was  brought,  were  renewals  of  an  old  accommo- 
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dation,  granted  to  Lewis  Dwoall^  on  his  notes  endorsed  by 
Richard  DuvaU  and  the  defendant,  and  that  at  the  time  the 
said  notes  came  to  maturity,  the  defendant  knew  that  said 
notes  so  sued  on,  were  not  to  be  paid  at  maturity  by  Lewis 
Duvally  and  that  they  were  to  be  renewed,  but  for  said  agrees 
ment,  then  the  plaintiffit  are  under  no  obligation  to  give  any 
other  evidence  than  has  been  offered,  that  any  actual  demuid 
had  been  made  on  the  said  Lewis  Duvtily  for  the  payment  of 
said  notes,  but  that  the  jury  are  at  liberty  to  infer,  that  th« 
defendant  agreed  to  hold  himself  liable  for  said  notes,  and 
that  the  plaintifi  are  entitled  to  recorer,  as  if  the  plaintiffii 
had  given  evidence  of  an  actual  demand  for  payment  of  said 
notes,  on  the  days  they  fell  due  of  ^  maker. 

The  defendant  by  his  counsel  in  resisting  said  {tfafer 
objected,  that  the  said  two  deeds  from  Lewis  Duvail  to  said 
Richard  DuvaU  and  the  defendant,  and  the  assignment  I^ 
Lewis  DuDoU  to  Jimathan  Pinkneyy  (this  assignment  does 
not  appear  in  the  exception,)  before  stated  were  wholly  inad* 
missible  as  testimony  in  this  cause,  and  that  if  they  were 
admissible,  did  not  furnish  evidence  fiom  which  the  jury 
could  make  the  presumptions  required  by  the  plaintifts'  said 
prayer,  and  did  not  warrant  the  court  in  giving  the  instruct 
tion  prayed  for,  and  further  insisted  that  if  from  the  evidence 
in  the  cause,  the  jury  should  find  that  no  actual  demand  was 
made  on  the  said  drawer  for  payment  of  said  note  for  $7,857, 
when  the  same  became  payable,  that  the  plaintifEs  will  not 
be  entitled  to  recover,  on  the  evidence  aforesaid  on  said  note 
for  $7,867,  and  prayed  the  court  so  to  instruct  the  jury,  whidi 
instruction* the  court  refused  to  give  as  prayed  for  by  the 
defendant,  but  gave  the  instruction  as  prayed  for  hj  the 
plaintiffik  The  defendant  excepted,  as  well  to  the  refiisd  as 
the  instruction  given. 

3d  Exception. — In  addition  to  the  preceding  evidence, 
the  plaintiffs  offered  in  evidence  a  deed  from  Lewis  Dtwall 
to  them,  dated  tlie  38th  July,  1816,  conveying  by  way  of 
mortgage,  a  tract  of  jbnd  v^ereon  the  grantor  resided,  eaHed 
Acton,  and  all  the  adjoining  land  which  the  said  Lewis 
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DuvaU  then  held,  and  all  the  personal  estate  of  him,  the 
said  Lewis  Duvallj  which  he  is  now  in  possession  of.  And 
the  plaintiffs  also  offered  proof  that  no  payments  were  made 
by  Uie  defendant  or  said  Richard  DuvaU  to  the  plaintiffs,  on 
account  of  the  said  notes  so  endorsed  by  them,  for  said  Lewi$ 
DuvalL  Thereupon  the  plaintiff  prayed  the  court  to  in* 
struct  the  jary. 

Ist.  That  if  they  find  from  the  evidence  that  the  defendant 
and  Richard  Duvallj  the  prior  endorser  on  the  notes  sued  for, 
on  the  9th  day  of  February,  1825,  obtained  a  mortgage  from 
Lewis  DuvaU  Uie  maker  of  said  notes  to  indemnify  them  on 
account  of  their  endorsements  on  the  original  accommodati<Hi 
granted  him  on.  the  endorsements  aforesaid,  and  that  the 
notes  sued  upon  are  a  continuation  of  such  accommodations, 
and  that  said  mortgage  was  in  full  force,  when  said  notes 
fell  dv^f  that  then  the  plaintiffs  are  not  bound  to  give  other 
evidence,  than  they  have  offered  of  a  demand  on  the  maker 
for  the  payment  of  said  notes  when  they  fell  due* 

5kl*  That  if  the  jury  find  the  £Eicts  aforesaid  whereof  the 
plaintifi  had  offered  testimony,  and  also  find  that  said  mort- 
gage, and  the  deed  of  the  5th  July,  1827,  and  the  mortgage 
to  the  plaintiffs  by  said  Lewis  DuvaU  of  the  28th  July,  1815, 
convey  all  his,  said  DuvaWs  property,  that  then  the  plaintiffii 
are  not  bound  to  give  other  evidence,  than  they  have  g^ven, 
of  a  demand  on  said  maker  for  the  payment  of  said  note. 

But  the  defendant  again  objected  to  the  admissibility  of 
the  afi>resaid  deed  of  the  5th  July,  1827,  and  insisted  that 
the  same  was  not  evidence  as  offered.  And  further  prayed 
the  court  to  instruct  the  jury,  if  they  believed  the  evidence  so 
ofiered  by  the  plaintiffs  and  defendant,  if  they  find  that  no 
demand  was  made  on  the  drawer  for  payment  of  said  note 
for  $7,857,  when  the  same  became  payable,  that  then  the 
plaintifl^  will  not  be  entitled  to  recover  on  said  note. 

The  court  refused  to  grant  the  first  instruction  asked  for 
by  the  plaintiflb,  hui  granted  the  second^  and  overruled  the 
defendant's  objection  to  the  admissibility  in  evidence  of  the 
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deed  of  July,  1827,  and  refused  to  grant  his  instruction  to 
the  jury  as  prayed.     The  defendant  excepted. 

4th  Exception.— The  defendant  further  offered  to  prove 
in  connection  with  all  the  preceding  evidence^  by  Samuel 
Maynardj  the  cashier  of  the  plaintifis,  that  he  has  been  cashier 
aince  the  month  of  January,  1828,  that  from  the  organization 
of  the  bank  to  his  appointment  as  cashier,  he  was  teller  of 
said  bank,  and  that  by  the  general  usage  of  the  bank,  all 
notes  discounted  at  said  bank,  which  are  not  paid  when  they 
arrive  at  maturity  or  are  otherwise  specially  provided  for,  or 
otherwise  directed,  are  duly  presented  by  the  notary  public 
to  ihe  drawer,  and  payment  thereof  demanded,  and  if  the  note 
is  dishonoured,  notice  thereof  is  given  to  the  endorsers  thereof, 
for  the  purpose  of  showing  that  if  the  jury  found  such  usage, 
the  plainti£&  would  not  be  entitled  to  recover  on  the  note  for 
f7,867,  unless  they  should  prove  that,  at  the  time  the  same 
became  payable,  a  demand  was  made  on  the  drawer  for 
payment  thereof  in  conformity  with  such  usage.  But  the 
court,  on  the  objection  of  the  plaintiffs,  refused  to  permit  the 
evidence  to  go  to  the  jury  for  the  purpose  aforesaid.  The 
defendant  excepted. 

5th  Exception. — In  addition  to  all  the  preceding  proof, 
the  plaintiffs  again  read  in  evidence  the  deed  of  Letvis  Duvall 
of  Uie  28th  of  July,  1815,  to  them,  and  the  deeds  of  the  9th 
of  February,  1825,  and  5th  of  July,  1827,  and  also  offered 
proof  Uiat  no  payments  were  made  by  the  defendant,  or  said 
Richard  Duvall^  to  the  plaintiffs,  on  account  of  said  notes  so 
endorsed  by  them  for  said  Letvis  DuvaUy  and  thereupon  the 
plaintiffs  prayed  the  court  to  instruct  the  jury : 

1st.  That  if  the  jury  find  from  the  evidence,  that  the  defen- 
dant and  Richard  DuvaUy  the  senior  endorser  on  the  notes 
sued  for,  on  the  9th  day  of  February,  1825,  obtained  a  mort- 
gage from  Leun$  Duvally  the  maker  of  the  said  notes,  to 
indemnify  them  on  account  of  their  endorsements  on  the 
original  accommodadon  granted  him  on  their  endorsement  as 
aforesaid,  and  that  the  notes  sued  upon  are  a  continuation  of 
such  accommodation,  and  that  said  mortgage  was  in  full  force 
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when  said  notes  fell  due,  that  then  the  plainti£&  are  not  bound 
to  give  other  evidence  than  they  have  offered  of  a  demand  on 
the  maker,  for  the  payment  of  said  notes  when  they  fell  due* 

2d.  That  if  the  jury  find  the  facts  aforesaid,  whereof  the 
plaintiffs  had  offered  testimony,  and.  also  find,  tbat  said  mort- 
gage, and  the  deed  of  5th  of  July,  1827,  and  mortgage  of  28th 
of  July,  1815,  convey  all  his,  the  said  DuvoWs  property^  that 
Uien  the  plaintifis  are  not  bound  to  give  other  evidence  than 
they  have  given  of  a  demand  on  said  maker,  for  the  payment 
of  said  notes.  The  court  refused  to  grant  the  first,  and 
granted  the  second  instruction.  The  defendant  excepted  to 
the  second  instruction. 

The  Terdict  and  judgment  being  for  the  appellees,  the 
appellant  appealed  to  this  court,  where  his  death  was  sug- 
gested, and  bis  executrix  made  a  party  appelant. 

The  cause  was  argued  before  Stephen,  Abcheb,  and 
CuAMBEKS,  Judges. 

T.  S.  Alexander,  for  the  appellant,  contended : 

1.  That  the  county  court  was  right  in  the  opinion  ex- 
pressed in  the  first  bill  of  exceptions ;  that  the  agreement  of 
the  17th  July,  1827,  was  merely  evidence  that  payment  of 
the  note  for  $7,857  was  demanded  at  maturity,  and  like  all 
other  evidence,  was  liable  to  be  rebutted  by  contrary  proof— 
and  that  whether  such  demand  was  made,  was  matter  of 
fact  to  be  found  by  the  jury  upon  consideration  of  all  the 
circumstances.  The  conclusion  is  that  upon  the  evidence 
disclosed  by  this  first  bill  of  exceptions,  if  the  jury  had  found 
that  payment  of  the  note  in  question  had  not  been  demanded 
at  its  maturity — their  verdict  must  have  been  rendered  for 
the  defendant. 

2.  The  facts  attempted  to  be  proved  by  the  plaintiffs  and 
disclosed  in  the  second  bill  of  exceptions,  did  not  relieve  the 
plaintiffs  from  their  obligation  to  make  a  demand  of  payment 
of  the  foregoing  note  :  nor  did  they  relieve  the  plaintifl&  firom 
their  obligation  to  prove  to  the  satisfaction  of  the  jury,  that 
a  demand  of  payment  had  in  &ct  been  made.    The  agree- 
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ment  before  mentioned  is  evidence,  that  under  all  the  circum- 
stances the  plaintifib  were  bound  to  make  a  demand  on  the 
drawer  for  payment  of  the  note,  and  the  defendant  agreed  to 
release  the  plaintifls  from  the  consequences  of  their  failure 
to  give  notice  of  non-payment,  only  in  the  confidence  that 
they  had  made  a  regular  demand  in  fulfilment  of  their  obliga- 
tion. Availing  themselves  of  this  agreement  which  was 
made  with  full  notice  of  all  the  facts,  it  is  too  late  for  the 
plaiBtiffi  to  pretend  that  new  obligations  in  law  were  different 
from  whet  they  are  solemnly  admitted  to  have  been  by  the 
Hgreement.  P&uM  on  CmU.  223.  1  Piftoelly  132.  Whuhell 
v$.  Laffum^  6  Qnoeuy  689, 

3.  That  independent  of  the  agreement,  the  mere  fiicts, 
that  the  defendant,  as  endorser,  had  taken  a  security  from  the 
drawer,  and  that  the  note  in  question  was  a  renewal  of  an 
old  accommodation,  and  would  have  been  renewed  but  for 
an  agreement  made  long  after  it  had  arrived  at  maturity^ 
would  not  rdieve  the  plainti£&  from  the  obligation  to  make 
a  demand  on  the  drawer  which  existed  when  the  note 
attained  its  maturity.  Chi^  m  BiOSj  209.  Bond  et  at  vs. 
Ibmhamy  5  Mass.  170..  Prentiss  vs.  Danielsony  5  Conn.. 
175,  Barton  vs.  Baher,  1  Serg.  and  RawL  1  Esp.  easss^ 
302.     Brwm  vs.  Maffegj  16  Bast.  222« 

4.  The  fiicts  stated  in  this  bill  of  exceptions  were  befom 
liie  court  of  Appeals  on  the  former  appeal,  and  w^re  neces** 
sarily  considered  as  insufficient  to  sustain  a  verdict  in  fkvout- 
9i  the  jdaintiffl 

5.  The  plaintifis'  prayer  and  the  instruction  of  the  court 
assume,  thai  the  papers  declared  on  and  offered  in  evidence 
were  notes  really  drawn  by  Lewis  Duvally  and  endorsed,  as 
is  attempted  to  be  proved  by  the  plaintiffs,  and  upon  thai 
hjqpotiiesis  the  court  instructs  the  jury  in  veference  to  the 
rights  of  the  plaintifis  in  case  other  facts  attempted  to  be 
proved  should  be  found.  Whereas,  the  drawing  and  en« 
dorsing  of  said  alleged  notes  and  UMtters  of  facts,  are  withia 
the  exclusive  province  of  the  jury. 

6.  That  no  evidence  had  been  o£Eired  to  the  jury  to  show 
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that,  at  the  time  the  pretended  notes  declared  on  came  to 
maturity,  the  defendant  knew  that  said  notes  were  not  to  be 
paid  at  maturity  by  the  drawer,  and  that  they  were  to  be 
renewed,  but  for  the  agreement  which  was  offered  in  evi- 
dence,  and  in  feict  it  was  impossible  that  the  agreement 
made  long  after  the  first  note  had  attained  its  maturity  could 
have  prevented  its  regular  renewal.  Free  a$id  another  vi. 
Bawkinsj  8  TaurU.  92,  in  4  Serg.  and  Law.  32. 

7.  The  instruction  to  the  jury,  that  they  were  at  liberty 
to  infer  that  the  defendant  agreed  to  hold  himself  liable  for 
said  notes  under  the  circumstances  stated,  submitted  to  them 
to  find  the  true  construction  of  the  written  agreement  which 
has  been  offered  in  evidence — there  being  no  proof  whatever 
of  any  other  agreement  than  the  agreement  in  writbg.  Bote^ 
kr  and  BeU  v$.  The  StaUj  6  Gill  and  John.  619.  S^kM 
V8.  Watkin^s  admW^  2  QUI  and  John.  341. 

8.  That  the  deeds  from  Lewis  Duvall  to  Richard  and 
Orafion  Duvall^  were  wholly  inadmissible  in  evidence,  be- 
cause  it  does  not  appear  that  the  plaintiflb  or  the  defendant 
had  notice  of  them  at  the  time  of  the  dishonour  of  the  first 
note,  or  at  the  date  of  the  agreement  between  the  parties  to 
this  action,  and  because  they  relate  to  different  transactions. 

9.  That  if  these  deeds  were  jadmissible  for  the  purpose 
for  which  they  were  offered,  the  court  ought  distinctly  and 
openly  to  have  Instructed  the  jury  that  the  plaintiflb  were 
under  no  obligations  to  make  a  demand  on  tiie  drawer  for 
payment  of  those  notes,  and  therefore  were  not  bound  to 
offer  proof  of  a  demand.  The  defendant  was  aggrieved  by 
the  court's  instruction  that  the  plaintiffii  were  under  no  obli- 
gation to  give  any  other  evidence  than  had  been  offered  thai  an 
actual  demand  had  been  made.  Because  it  was  necessarily 
calculated  to  mislead  the  jury  into  the  belief  that,  sufficient 
evidence  of  dn  actual  demand  had  been  offered.  Whereas, 
the  proofs  showed  that  no  demand  had  in  fact  been  made ; 
and  if  it  was  doubted  whether  a  demand  of  payment  bad 
been  made,  that  question  was  to  be  determined  ififae  jury 
on  an  the  evidMOt. 
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10.  The  second,  fourth,  eighth,  and  ninth  points,  are 
equally  applicable  to  the  court's  instruction  contained  in  the 
third  exception,  and  in  addition  thereto  this  instruction  will 
be  objected  to  for  that 

11.  There  was  no  evidence  from  which  the  jury  could  find 
that  the  deeds  offered  in  evidence  covered  all  the  property  of 
Lewis  Duvali. 

12.  That  if  these  deeds  did  cover  all  the  property  of  said 
Lewis  Duvallj  they  would  not  relieve  the  plainti£b  firom  their 
obligations  to  make  a  demand* 

13.  That  the  court  erred  in  refusing  to  permit  the  defen* 
dant  to  prove  the  usage  of  the  bank  as  stated  in  tfi6  fourdi 
bill  of  exceptions* 

The  whole  case  turns  on  the  question  of  an  actual  demand* 
It  was  the  usage  of  this  bank  to  make  a  demand  of  all  notes. 
It  extended  to  cases  in  which  the  bank  was  secured*  The 
custom  of  this  bank  shows  its  obligation  to  make  a  demand : 
that  bound  both  the  bank  and  its  customers.  It  might  fbrm 
a  special  custom  to  its  own  prejudice,  in  derogation  of  the 
common  law,  and  for  the  sole  benefit  of  its  customers*  1 
Har.  and  John.  180*  Rennet  vs.  Bank  of  OolunMa^  9 
WhMi^  581.  Thomion  vs.  Bank  of  Waslwi^iUn^  3  POerSy 
36* 

The  plaintiffs  having  alleged  a  demand  must  prove  it 
He  cannot  in  such  a  state  of  pleading  prove  an  excuse  for 
want  of  a  demand*  The  proof  offered  is  an  excuse  arising 
firom  special  circumstances  for  the  demand*  Proof  firoat 
which  a  jury  may  infer  a  demand— or  what  amounts  to  a 
demand  may  be  poved.  Chitty  on  Billsy  362.  CSiy  Bank 
vs.  outer  et  tU,  3  Pick.  414.  Makely  vs.  Granlt^  6  Mass. 
388.     Cory  et  al  vs.  Scatty  3  Bam.  and  Aid.  619. 

Can  the  party  recover  in  this  case  on  the  count  for  money 
lent.  It  is  true  the  defendant  was  second  endorser,  next 
holder,  but  the  proof  shows  that  the  discount  was  for  the 
accommodation  of  the  drawer*  The  defendant  being  a  mere 
security  is  not  liable  on  the  money  counts*  ChUty  on  BiUr, 
364,  366*  Weds  vs.  Girlingy  8  Taunt.  737.  PageU  admits 
6  V.9 
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VS.  Bank  (/  Washington^  7  Wheat.  38.     Wells  vs.  Girlingy 
4  Serg.  and  Low.  264. 

If  the  remedy  is  gone  against  the  drawer  by  laches^  then 
the  plaintiffs  cannot  resort  to  the  money  counts  against  the 
endorser. 

McMahon,  for  the  appellant. 

As  to  what  is  a  waiver  by  an  endorser,  and  what  by 
drawer,  and  their  different  consequences,  he  cited  Borradaile 
vs.  Low,  4  Taunt.  93,  94,  95. 

As  to  the  effect  of  a  promise  to  pay,  and  to  show  this  isr  a 
nude  pact  by  reason  of  a  prior  discharge  of  the  promisor ;  and 
the  competency  to  repel  an  express  promise,  as  being  made 
on  a  mistaken  notion  of  liability.  1  Har.  amd  John.  187. 
Turnpike  Co.  vs.  McKean,  10  John.  162.  Jones  and  Maim 
vs.  Savage,  6  Wend.  660. 

As  to  what  questions  have  in  fact  come  up  on  the  record, 
and  that  the  court  must  look  at  the  evidence  with  reference 
to  the  instruction  granted  below,  though  it  should  state  the 
whole  evidence  in  the  cause,  he  cited  Whiteside  vs.  Jackson, 
1  Wend.  421.     Dean  vs.  Gridley,  10  Wend.  257. 

The  record  is  no  estoppel  that  facts  impliedly  admitted  are 
not  true.  The  truth  of  the  implication  may  yet  be  inquired 
into.  ArcVd,  222,  223.  And  he  submitted  the  following 
additional  points: 

That  the  evidence  offered  in  the  second  exception  to 
prove  the  knowledge  of  the  defendant  that  the  notes  offered 
in  evidence  w^re  renewals  of  an  old  accommodation  granted 
to  Lewis  Duvall  on  his  notes,  endorsed  by  Richard  DuvaU 
end  the  defendant,  and  that  at  the  time  the  said  notes  came 
to  maturity,  the  defendant  knew  that  said  notes  so  sued  were 
not  to  be  paid  at  maturity  by  Lewis  Duvall,  and  that  they 
were  to  be  renewed  but  for  said  agreement,  was  inadmis- 
sible under  the  declaration  in  this  case  to  prove  any  agree- 
ment of  the  defendant  to  hold  himself  liable  for  said  notes 
without  demand,  or  that  the  plainti£&  were  entitled  to  recover 
M  if  they  had  given  evidence  of  a  demand.    That  the  evi- 
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deuce  offered  in  the  third  and  fiAh  exceptions  in  this  case  was 
inadmissible  under  the  declaration  in  this  case  to  prove  the 
&cts  and  circumstances  hypothetically  stated  in  the  plaintiffs' 
prayers  contained  in  both  of  said  exceptions,  as  an  excuse 
for  non-demand  (or  for  not  giving  any  other  evidence  of 
demand)  than  they,  the  plaintifi&  had  already  offered. 

Randall,  for  the  appellee. 

Upon  the  construction  of  the  agreement  cited :  The  Union 
Bankv$.  Hyde j  6  Wheat.  572. 

On  the  third  and  fifth  exceptions,  and  that  DuvaU  had 
conveyed  away  all  his  property,  which  excused  giving  notice 
to  the  defendants ;  under  the  circumstances  he  cited :  Birely 
Oftd  HoUz  vs.  Staleyj  5  Gill  and  John.  433.  Bondj  et  al  vs. 
Famhamy  5  Mass.  170.  3  Kent  Com.  113.  Clapper* s  admW 
vs.  Union  Bank,  7  Har.  and  John.  102.  1  John.  Cos.  99. 
Duryee  vs.  Dennison^  5  John.  248.  Beck  vs.  Thompson  and 
Maris  J  4  Hot.  and  John.  531. 

On  the  mode  of  establishing  a  usage  and  its  duration,  he 
cited  :  2  Starke^  451.  1  Conn.  Rep.  43.  Bank  of  Cotum- 
bia  vs.  MagrudeTy  6  Ear.  and  John.  112. 

Under  allegation  of  demand  and  notice,  a  waiver  may  be 
given  in  evidence,  and  in  such  eases  the  pleadings  must  take 
the  ordinary  forau  JlTorton  vs.  Lewis^  2  Conn.  Rep.  478. 
WUUams^vs.  Matthews^  3  Cow.  222.  Taunton  Bank  vs. 
Richardson  et  al,  5  Pick.  436.    Barker  vs.  Parker,  6  lb.  80. 

A.  C.  Maobud£r,  for  the  appellee,  cited : 
Beck  vs.  Thompson  and  Maris,  4c  Har.  and  John.  531. 
Chitty  on  Cont.  6. 

McMahon,  in  reply. 

After  an  examination  of  the  former  decision  in  this  cause, 
reported  in  7  GUI  and  John.  46,  and  the  state  of  the  prayers 
offered,  and  opinion  pronounced  in  this  trial  upon  the  questions 
of  demand,  and  notice,  and  waiver  of  notice,  h^  further  cited : 
Bopkins  vs.  LisweU,  12  Mass.  52.  PhilipSy  et  al  vs.  McCur- 
iy,  1  Har.  and  John.  187,    Beck  vs.  Thompson  and  Maris, 
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4  lb.  531.  That  the  defendant  here  was  not  estopped  from 
an  inquiry  into  the  fact,  whether  a  demand  had  been  made. 
3  Bibb.  104.  Odtty  an  BilU,  238.  Jireh.  222,  223.  An 
agreement  to  renew  a  note  will  not  dispense  with  notice  if 
mot  renewed.  Chitty  on  BiUs,  209.  3  Camp.  107.  Bar- 
tan  vs.  Bakery  1  Serg.  and  Howl.  336,  337.  An  endorser 
may  not  demand  notice  of  non-payment,  when  he  is  fully 
indemnified,  or  when  he  has  agreed  to  pay  as  maker.  1  Esp. 
300.  Upon  the  state  of  the  proof,  and  the  questions  open  for 
discussion  or  exception  to  admissibility  of  evidence,  he  cited : 
Mhoran  vs.  WeemSj  3  GUI  and  John.  435 — 441.  Upon  the 
state  of  the  pleadings,  and  right  to  prove  a  waiver  under  the 
allegation  of  demand,  refusal,  and  notice,  he  cited :  ChiUy  on 
BUlsy  362.  Bandy  et  al  vs.  Famhamy  5  Mass.  170.  Blakely 
VS.  QranUj  6  Mass.  388.  There  are  some  conflicts  in  the 
authorities,  but  the  general  role  of  law  is  sustained,  that  an 
•■euse  intended  to  be  relied  on  is  usuaUy  pleaded,  and  the 
proof  confined  to  the  excuse. 

The  money  counts  are  not  sustained  here,  because  the  &ct8 
destroy  all  privity  of  contract  between  the  bank  and  the 
defendant.  Free  and  another  vs.  IhwkinSy  8  Tauntony  92. 
Beck  vs.  Thompson  and  Marisy  4  Har.  and  John.  635. 

On  the  law  of  the  usages  of  specific  and  particular  banks, 
which  usages  need  not  extend  over  a  whole  state  or  territory, 
he  cited :  CUy  Bank  vs.  Cutter  et  oi,  3  Pick.  418.  Laring 
at  al  vs.  Gumeyy  5  J&.  15.  Thornton  vs.  Bank  of  Washing- 
tony  3  Petersy  36.  Bank  of  Columbia  vs.  Magrudery  6  Har. 
and  John.  180. 

Upon  proof  of  usage  of  a  particular  bank,  the  law  presumes 
knowledge  thereof  in  persons  trading  therewith,  and  their 
assent  to  such  usage.  Such  usage  controls  the  general  law, 
and  forms  a  part  of  the  contract  as  much  as  if  incorporated 
therein.  In  this  case  the  usage  is  not  denied,  but  is  left  on 
the  proof  of  the  defendant. 

Ajioher,  Judge,  delivered  the  opinion  of  the  court 
When  this  case  was  last  before  this  court,  on  appeal,  the 
court  gave  a  construction  to  the  agreement  of  17th  of  July, 
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1827,  and  determined,  that  certain  inferences  of  fact  were 
dedncible  from  the  agreement. 

The  construction  placed  upon  the  agreem^it  was,  that  on 
the  note  not  due,  both  demand  and  notice  were  dispensed 
with ;  and,  that  on  the  other  note,  \diich  was  due,  when  the 
contract  was  entered  into,  notice  was  dispensed  with ;  and  it 
was  further  decided,  that  the  inference,  as  an  inference  of  fact, 
to  b^  drawn  from  the  acts  of  the  parties  in  this  agreement 
was,  that  there  had  been  a  demand,  and  of  course  that  the 
agreement  was  evidence  of  a  demand.  But  it  was  not  meant 
to  be  intimated,  that  this  inference  of  a  fact  was  to  be  conclu- 
sive ;  on  the  contrary,  the  court  below  have  rightly  interpreted 
the  opinion  of  this  court,  in  deciding  that  such  inference  may 
be  rebutted. 

The  cause  having  been  remanded  to  the  court  below,  and 
rebutting  evidence  having  been  offered,  the  plaintiff  deemed 
it  necessary  to  take  the  opinion  of  the  court,  whether  under 
the  evidence  in  the  cause  any  demand  was  necessary  to  he 
made,  or  notice  given. 

This  we  think  it  was  entirely  competent  for  the  plaintiff  to 
do.  We  do  not  perceive  any  thing  in  the  agreement  of  the 
17th  of  Jujy  which  prevents  it.  That  agreement  was,  how- 
ever, certainly  made  under  the  impression,  by  the  parties, 
that  Uie  bank,  but  for  the  agreement,  was  under  the  usual 
obligation  to  make  demand,  and  give  notice  on  both  notes. 
The  agreement,  however,  notwithstanding  its  construction, 
and  the  inferences  which  may  be  drawn  from  it,  cannot  pre- 
vent the  plaintiff  from  showing,  if  he  can  show,  that  the  acts 
and  agreements  of  the  parties  anterior  to  the  agreement  of  the 
17th  of  July,  have  dispensed  vrith  demand  and  notice,  and 
rendered  them  unnecessary ;  nor  do  we  perceive,  that  because 
the  plaintiff  had  offered  evidence  of  a  demand,  that  he  could 
be  precluded  from  showing,  that  no  demand  was  necessary  to 
have  been  made ;  and  accordingly  the  plaintiff  has  relied  on 
several  matters,  each  of  which,  it  is  alleged,  is  sufficient  to 
enable  the  plaintiff  to  recover  in  the  same  manner  as  if  a 
demand  had,  in  fiau^t,  been  made. 
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1.  That  the  defendant  knew  4hat  the  not^s  were  not  to  be 
paid  at  maturity,  and  that  they  were,  but  for  the  agreement, 
to  be  renewed. 

2.  That  all  the  endorser's  property  had  been  conveyed  as 
an  indemnity,  and  to  secure  the  payment  of  the  endorser's 
liability. 

3.  That  by  the  deed  of  mortgage  of  1825,  the  defendant 
has  placed  it  out  of  his  power  to  sue  the  drawer  in  case  of 
his  default,  till  1829. 

As  to  theirs/  proposition,  without  an  inquiry  into  the  legal 
effect  of  a  knowledge  on  the  part  of  the  defeJidant,  that  the 
notes  would  not  be  paid,  it  may  be  sufficient  to  observe,  that 
we  can  perceive  no  evidence  in  the  cause  from  which  it  can 
be  inferred,  that  when  the  first  note  arrived  at  maturity  it  was 
known  to  the  defendant,  that  it  was  not  to  be  paid.  The 
agreement,  it  is  true,  stipulates  that  it  was  to  lay  over;  but 
that  was  not  entered  into  for  several  days  after  the  note  had 
arrived  to  maturify.  There  is  evidence  that  the  notes  were 
renewals  of  former  accommodations,  and  that  they  were  to  be 
renewed  from  time  to  time.  But  with  whom  was  this  under- 
standing that  the  notes  were  to  be  renewed  ?  There  is  no 
evidence  to  shew,  that  the  defendant  was,  in  any  manner,  a 
party  to  such  agreement.  The  accommodation  was  for  the 
benefit  of  the  drawer,  and  although  he  might  have  entered 
into  an  agreement  with  the  bank,  that  his  note  should  be 
renewed,  it  could  not  affect  the  endorser,  unless  he  was  in 
some  way  privy  to,  or  participated  in  the  agreement  for  such 
renewal.  Giving  the  greatest  legal  efficacy  to  such  an  agree- 
ment, as  between  the  immediate  parties  to  it,  the  endorsers, 
strangers  to  it,  at  the  maturity  of  one  of  the  notes,  must  still 
be  considered,  so  far  as  this  question  is  concerned,  as  standing 
upon  their  conditional  liability  as  endorsers,  and  entitled  to 
have  a  demand  made  on  the  drawer,  and  to  have  notice  g^iyen 
to  them.  The  deeds  offered  in  evidence  de  not  appear  to 
throw  any  light  on  this  branch  of  the  case.  The  covenant 
by  the  drawer,  in  his  deed  of  mortgage,  to  pay  his  liabilities 
to  the  bank  in  1829,  viewed  in  the  light  of  an  agreement  by 
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Ibem  to  give  him  time  to  pay,  and  indemnify  them  in  case 
they  should  be  compelled  to  pay  as  his  security,  does  not  look 
to  any  agreement  existing  between  the  bank  and  the  drawer 
for  a  renewal  of  those  notes ;  but  on  the  contrary,  it  is  plain 
£rom  the  deed,  that  the  parties  looked  to  the  probability  of 
payment  by  the  drawer,  before  the  time  when  the  mortgage 
should  be  forfeited.  As  it  regards  the  Agreement  of  the  17th 
of  July,  it  may  be  sufficient  to  remark,  that  we  have  hereto- 
fore determined,  that  it  might  be  inferred  from  it,  that  the 
notes  were,  but  for  its  stipulations,  to  have  gone  through  the 
customary  forms  of  demand  and  notice ;  and  we  cannot  there- 
fore, deduce  from  it  now,  an  inference  directly  the  contrary. 
The  notes  in  controversy  were  at  their  maturity,  according  to 
the  4isage  of  all  banks,  to  be  either  paid  or  renewed.  The 
note  over  due  at  the  date  of  the  agreement,  had  not  been 
.  paid,  and  anxious  to  avoid  a  protest,  the  defendant  had  only 
stipulated  that  the  bank  should  waive  its  practice  in  this 
respect,  of  either  protesting,  or  of  asking  a  renewal,  and 
ought  not  to  be  considered  as  evidence,  that  any  arrangement 
had  existed  between  the  endorsers  and  the  bank,  either  at  the 
maturity  of  the  note,  or  at  any  anterior  period,  that  the  note 
was  to  be  renewed. 

r  2.  The  position  that  a  transfer  of  all  the  drawer's  property  \ 
^  to  the  endorser  to  indemnify  him  against  loss  for  his  liability,  j 
!  exempts  the  holder  from  the  necessity  of  making  a  demand,  i 
'  might,  perhaps,  if  it  were  a  new  question,  admit  of  some  dis-    ; 

Icussion,  unless  shown  to  be  amply  sufficient  to  meet  the  notes. 
I  But  then  there  are  respectable  authorities  which  sanction  the  * 
\doctrine.  Bond  et  al  vs.  Famham^  5  Mats.  170.  !^orton  ^1 
vs.  Letoisj^pmn.  Rep.  478.  3  KerU  Com.  113.  Barton  vs. 
Baker,  1  Serg.  and  Rawl.  334.  And  it  is  important  that  the 
law  in  relation  to  commercial  paper  should  be  uniform  in  the 
states  of  the  union.  We  therefore  adopt  the  judgments  of 
the  Supreme  court  of  Massachusetts ,  Connecticut,  and  Penn- 
sylvania.  And  on  this  branch  of  the  case,  the  only  question 
remaining  is,  whether  there  was  evidence  that  all  the  pro- 
perty of  the  drawer  had  been  assigned  to  the  defendant. 
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The  plaintiff  -who  desires  to  exempt  himself  from  the 
necessity  of  proving  a  demand,  must  prove  the  facts  neces- 
sary to  make  his  case  an  exception  to  the  general  rule. 
The  onus  is  on  him,  and  is  rightfully  upon  him.  Does  he 
offer  sufficient  evidence  of  the  fact  when  he  shows  the  deed 
for  the  maker's  plantation,  excepting  seventy  acres,  and  aU 
his  personal  property?  Certainly  not.  The  very  evidence 
offered  showing  unassigned  property — and  yet,  that  is  the 
only  legitimate  evidence  offered  to  prove  the  fact  here,  for 
the  deed  of  the  6th  July,  1827,  conveying  the  seventy  acres 
to  Richard  and  GrqfUm  Duvall^  is  a  mortgage  fcur  a  then 
existing  debt  of  $10,000,  alleged  to  be  due  them  from  Leum 
Duvall.  And  if  the  terms  of  the  deed  are  to  be  regarded,  it 
could  not  prima  facie  have  reference  to  these  claims,  for 
which  they  were  only  security,  and  towards  which^  &ey  had 
not  paid  a  dollar.  But  if  it  had  reference  to  their  endorse- 
ments, was  not  the  plaintiff  bound  to  go  further,  and  by 
showing  the  extent  of  Letois  DupalPs  possessions,  give  the 
jury  evidence  from  which  they  could  infer,  that  he  had 
assigned  all  as  an  indemnity  for  this  debt?  Lewis  DuvaU 
may  have  owned  ten  times  the  amount  of  tiie  property  here 
conveyed,  for  any  thing  which  appears  from  the  ccmveyanee. 
We  do  not  think  enough  had  been  proven,  to  throw  the 
defendant  upon  proof  that  DuvaU  held  other  property— ^nor 
do  we  conceive,  that  by  demanding  further  proof  to  show 
that  all  his  property  was  conveyed,  we  are  calling  on  &e 
plaintiff  for  negative  proof.  The  fJaintiff  is  not  asked  to 
prove  that  he  had  no  other  property,  but  to  show  affirma- 
lively;  what  property  he  had,  and  that  all  such  property  as 
he  was  known  to  have,  had  been  conveyed.,  'Diere  is 
nothbg  in  the  deeds  that  indicate,  that  all  was  conveyed : 
nor  can  an  argument  be  drawn  from  the  fact,  that  as  he  has 
conveyed  all  his  personal  property  combined  with  real,  that 
all  his  real  estate  is  conveyed,  because  the  very  deed  by 
which  all  his  personal  property  is  conveyed  makes  a  reserva- 
tion of  land.  But  if  it  had  not  contained  this  reservation, 
it  still  would  Bot  have  been  legitimate  to  deduce  frott  it^  die 
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fact  that  all  his  lands  were  thereby  assigned.  We  dierefore 
think  there  was  not  sufficient  evidence  to  support  this  propo- 
sition. 

3.  The  third  matter  relied  upon,  inyolves  the  considera- 
tion of  the  mortgage  of  1826.  This  instrument  of  indemnity 
¥ras  taken  before  the  particular  notes  sued -on  had  an  exis- 
tence :  but  the  mortgage  by  its  terms  applied  to  them,  for  it 
was  taken  not  only  to  secure  the  particular  debt  then  speci- 
fied, but  applied  to  any  additional  sum,  that  might  arise,  due 
them  as  his  endorsers,  anterior  to  the  period  stipulated  in  the 
mortgage  for  the  payment  of  the  money  by  Letois  DuvaU^  so 
that  whether  these  notes  were  in  fact  renewals  of  accommo- 
dation notes  existing  at  the  time  of  the  mortgage,  or.  mere 
d^bts  arising  due  to  the  bank  subsequent  thereto,  upon 
which  they,  the  mortgagees,  were  endorsers,  the  mortgage 
was  in  either  view  intended  as  an  indemnity. 

In  this  mortgage  there  is  a  covenant  on  the  part  of  Lewis 
Duvally  to  pay  the  amount  for  which  they  may  become  in- 
debted, on  of  before  die  1st  of  September,  1829.  The  effect 
of  this  covenant  was,  in  our  judgment,  not  only  to  prevent 
the  foreclosure  of  the  mortgage,  before  the  time  stipulated, 
but  as  between  the  parties  to  prevent  all  recovery  against 
Lturi$  Duvallj  of  the  amount  of  these  responsibilities,  until 
the  time  limited,  in  case  the  endorsers  or  either  of  them  were 
compelled  to  pay  them.  Had  the  endorsers  paid  these  notes 
and  instituted  an  action  of  assumpsit  against  their  principal, 
to  recover  the  amount  paid,  we  think  the  covenant  contained 
in  the  mortgage,  might  have  been  produced  to  show  the 
extension  of  tipie  agreed  to  be  given,  and  that  the  suits  were 
prematurely  brought.  If  this  be  true,  the  endorsers,  in  our 
judgment,  were  not  entitled  to  notice.  They  had  put  it  oat 
of  their  power  to  sue  the  drawer.  The  object  of  the  law  in 
requiring  notice  is  to  enable  the  endorser  to  have  his  remedy 
over  against  the  party  responsible  to  him,  and  if  he  oould 
have  no  recourse,  for  more  than  two  years  after  the  note  feH 
doe,  having  by  his  agpreement  with  the  drawer  disabled  himself 
therefrom,  we  think  &e  demand  and  notice  required  accord- 
7  V.9 
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ing  to  the  general  rule  of  law,  as  applicable  to  these  instru- 
ments^ was  rendered  unnecessary  to  the  responsibility  of  the 
endorsers,  nor  was  it  necessary,  as  we  think,  to  observe  these 
rules  in  this  case,  to  enable  the  last  endorser  to  have  imme- 
diate recourse  to  his  first  endorser,  as  they  had  both  taken 
this  mortgage,  and  granted  the  drawer  indulgence ;  tor  we 
do  not  think,  that  the  last  endorser,  in  the  face  of  this  mort- 
gage, ccHild  have  had  any  recourse  to  the  first  endorser,  until 
the  time  limited  in  the  mortgage  for  the  drawer's  responn- 
bility. 

The  aforegoing  tiews  dispose  of  the  second,  third,  and 
fifth  exceptions  of  the  defendant,  in  each  of  which,  we  think 
the  court  were  in  error  in  granting  the  plaintifib'  prayers* 

We,  furthermore,  think  the  court  erred  in  admitting  in 
evidence  the  deed  of  the  6th  of  July,  1827^ 

In  relation  to  the  fourth  exception,  we  think  the  court 
were  right  in  declaring  the  evidence  therein  offered,  as  inad- 
missible. We  mean  to  express  no  opinion,  how  far  such  a 
usage  as  that  attempted  to  be  establiished,  would  render  a 
demand  and  notice  necessary,  because  we  do  not  think  the 
evidence  offered  was  admissible  to  establish  such  an  usage* 

In  all  the  evidence  offered,  there  is  but  a  single  instance 
proven  of  notice,  where  the  bank  knew  of  the  conveyance  of 
all  the  drawer'is  property  to  indemnify  the  endorser ;  and  a 
single  case  of  that  description  ought  not  to  be  allowed  to  go 
to  a  jury  to  establish  an  usage. 

In  the  former  trial  of  this  cause,  in  this  court,  there  existed 
no  evidence  in  any  of  the  bills  of  exception,  of  nan-demand^ 
as  there  does  in  these  exceptions,  and  we  did  not,  therefore, 
.examine  the  questions  involved  in  the  fifth  and  sixth  bills  of 
exception  ia  the  former  record,  as  we  supposed  our  determi- 
nation in  relation  to  the  agreement  fiimisbing  evidence  of  a 
demand,  would  dispose  of  the  whole  case,  when  it  should  a 
second  time  have  l>een  submitted  to  a  jury,  and  that  the 
questions  really  meant  to  be  raised  in  the  fifth  and  sixth 
exceptions  of  that  record,  would  never  arise  again. 
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Looking  to  die  fact,  that  in  expressing  our  former  judg- 
menty  we  expressly  waived  an  examination  of  the  law  involved 
in  diose  exceptions,  and  did  in  truth,  never  examine,  or  in 
any  manner  decide  it,  on  that  appeal,  we  cannot  concur  in 
the  argument,  that  such  judgment  shuts  the  door  to  an  exami- 
aafion  thereof  on  this  appeaL  But,  although  we  think  the 
court  below  erred,  we  cannot  reverse  their  judgment,  because 
we  think  the  plaintiff  was  entitled  to  recover,  and  therefore 
must  enter  their 

JUDGMENT   AFFIBMED. 


George  Fitzhuoh  and  others  t;^.  William  S.  Mc- 
Phebson,  admW  d,  b.  n.  of  Lewis  Neth. — Junej  1837. 

The  okjectioii,  that  a  oomMiivioiier.to  take  evidence  wider  a  coBuaiMioB 
from  chaiieeiy*  had  not  taken  the  oath  annexed  to  the  commisaion»  ie 
excluded  from  the  comideration  of  this  cooit  by  the  act  of  1S82,  ch.  803, 
it  not  having  been  made  the  ground  of  exception  before  the  chancellor. 

£xoeptioDe  filed  in  chancery  wider  the  act  of  1882,  ch*  802,  after  the  deciee» 
will  not  avail. 

The  design  of  the  legislature  was  that  the  grounds  of  objection  adverted  to 
in  the  act  of  1882,  ch.  808,  should  be  taken  by  exceptions  filed  in  the 
canae  before  the  passage  of  the  decree,  that  tiie  chancellor  whilst  decree- 
ing, might  have  them  in  view,  and  that  the  opposite  party  might  resort  to 
the  ^>propriate  means  of  obviating  their  effects  in  chancery. 

One  of  several  defendants  in  equity  who  had  answered  the  original  bill,  need 
not  answer  an  amended  bill,  the  points  of  amendment  not  affecting  his 
interest  in  any  way. 

Defendants  in  equity  who  have  not  answered  an  original  bill,  are  by  an 
amended  bill  called  on  to  answer  both  together ;  and  the  subpoena  issued 
on  the  amended  bill,  calls  for  an  answer  to  both. 

The  recital  in  a  decree  that  an  order  to  take  a  bill  pro  eot^uo  nnless,  8cc. 
had  been  duly  served,  is  sufficient  evidence  of  the  fact  of  service  in  the 
appellate  court 

C,  as  die  agent  of  D,  executed  an  assignment  of  a  mortgage  to  B,  in  1806. 
The  mortgagors  for  about  twenty-five  years  cooinued,  time  after  time,  to 
pay  to  B,  and  those  <*iaiming  under  him,  interest  due  on  the  debts  assigned. 
One  defendant  admitted  the  ^>pointment  of  the  agent,  and  others  gave 
bond  to  the  assignee  to  secure  the  debt  Under  such  circumstances,  no 
express  proof  of  the  agent's  power  to  make  the  assignment  is  necessary. 
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O.  ezecated  a  mortgage  to  secara  one  debt— 6.  Jr.«  D,  and  M»  executed  a 
aubsequent  mortgage  to  secure  the  same  and  another  debt  The  mort- 
gagors held  different  estates  in  the  land,  and  both  the  debts  came  by 
assignment  to  the  same  partj.  In  such  a  case  the  chancellor  could  not 
decree  definitiyely  unless  he  had  all  parties  before  him,  and  therefiire  all 
these  subjects  could  be  included  in  one  bill. 

An  order  to  take  a  bill  pro  amfesio,  unless  the  defendant  answers  it  by  a  day 
given,  cannot  be  anticipated,  and  a  decree  pro  eonfuto  passed  in  anticipa- 
tion of  such  day. 

In  considering  whether  a  suitor  in  court  is  guilty  of  a  wilful  defiiult,  the 
court  will  not  impute  to  him  the  same  degree  of  knowledge  of  the  practice 
of  the  court  as  that  ordinarily  possessed  by  the  solicitors. 

A  party  is  not  liable  to  pay  compound  interest  on  a  debt  for  which  he  is 
jointly  liable  with  others,  upon  their  agreement  to  pay  such  interest  His 
assent  to  such  an  arrangement  must  be  shown. 

An  interest  may  appear  to  be  outstanding,  as  against  one  of  the  defendants  in 
a  chancery  cause  by  his  admission  so  as  to  make  its  proprietor  a  necessary 
party,  though  at  the  same  time  such  interest  as  respects  the  other  defen<' 
dants,  and  the  complainant  in  the  cause,  is  barred  by  lapse  of  time.  The 
want  of  such  a  party  in  a  cause  affecting  real  property  and  re<]uiring  a  sale 
of  it^  would  induce  this  court  to  remand  the  cause  imder  the  act  of  1882« 
ch.802. 

Ifortgagwa  cannot  agree  to  compound  interest  and  make  it  a  charge  on  the 
mortgaged  premises,  to  the  prejudice  of  any  portion  of  the  mortgagees 
secured  by  such  mortgage,  or  to  the  prejudice  of  subsequent  mortgagees  of 
the  same  property. 

The  decree  wideh  orders  a  sale  of  mortgaged  property  a&d  its  proceeds  to  be 
brought  in  for  distribution,  does  not  settle  the  rights  of  mor^agees  imUr  «e, 
and  that  there  may  be  a  conflict  between  them,  after  sale,  ii  no  ground  ibr 
reversal. 

Appeal  from  the  court  of  Chancery. 

The  bill  in  this  cause  was  filed  on  the  6th  day  of  April^ 
1833,  by  Samuel  Maynardf  administrator  de  b.  n.  of  Lewis 
Mth,  alleging  that  on  or  about  the  10th  October,  1791, 
(korge  FUzhughy  the  dder^  of  Baltimore  county,  (since  de- 
ceased,) conyeyed  unto  Walter  Dtdanyj  (since  also  deceased,) 
certain  real  and  personal  property  in  trust  and  by  way  of 
mortgage,  amongst  other  things  to  secure  unto  one  Daniel 
Dulanj/f  since  deceased,  the  payment  of  the  sum  of  JC230, 
&en  due  and  owing  from  the  said  George  to  the  said  Daniel; 
that  afterwards  Walter  Dulany^  conveyed  all  the  aforesaid 
property  to  Mary  FUzkughy  (horge  FUzhugh,  Jr.  and  Daniel 
D.  FUs^iughf  and  thereupon  the  said  grantees  on  the  27th  April, 
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1805,  conveyed  certain  real  and  personal  estate  unto  Rebecca 
Dulanyj  who  was  the  executrix  of  the  said  Danielj  and  to 
the  said  Walter  Dtdany^  in  trust  and  by  way  of  mortgage, 
amongst  other  things  to  secure  unto  the  said  Rebecca  as 
executrix,  the  payment  of  the  aforesaid  sum  of  JC230,  and 
the  further  sum  of  J&400,  with  interest  due  thereon.  The 
bill  then  charged  that  the  debts  secured  by  the  said  mort- 
gages, have  become  satisfied,  and  the  trusts  thereby  created 
have  been  fulfilled,  excepting  only  \j^  so  far  as  the  same  relates 
to  the  aforesaid  sums  of  j£230,  and  j£400  and  interest  That 
said  sums  remaining  due,  the  right  and  title  to  the  same,  and 
the  aforesaid  mortgage  last  mentioned  as  a  security  therefor, 
were  duly  assigned  and  transferred  unto  Lewis  Jfeth,  that 
on  or  about  the  22d  April,  1822,  the  said  Mary^  George  and 
Daniel  D.  F^izhughy  came  to  a  settlement  with  the  said  Lewis 
Jfethj  upon  which  the  sum  of  $5,915,  was  due^  for  which 
diey  delivered  to  him  their  bond  of  that  date,  conditioned  to 
pay  said  last  mentioned  sum  with  interest ;  that  on  the  26th 
January,  1825,  the  said  Jlfory,  George  and  Daniel,  delivered 
unto  Letois  JVethy  an  instrument  (exhibit  D,)  declaring  that 
the  aforesaid  bond  was  given  for  the  principal  and  interest  of 
the  debts  found  by  the  said  mortgage,  and  that  the  sum  men- 
tioned in  said  bond  was  a  continuing  charge,  on  the  property 
mentioned  in  the  mortgage.  That  a  large  sum  is  now  due 
to  the  estate  of  Letois  Jfeth  ;  that  since  the  execution  of  the 
said  mortgages,  Jlfary,  George  and  Daniel  D.  have  executed 
another  mortgage  to  the  President  and  Directors  of  the  Bank 
of  Maryland  of  the  property  aforesaid.  Prayer  for  a  sale  of 
tlie  property  to  pay  JfetVs  debt,  and  for  subpoena  against 
Jlfary,  George  and  Daniel  D.  FUzhugh,  and  The  Bank  of 
Marylandj  and  for  general  relief. 

The  deeds  referred  to  were  exhibited  with  the  complai- 
nant's bill. 

The  answer  oiDauMD.  Fitzhugt^  admitted  &e  mortgage 
from  George  lUzhugh  to  Walter  Dvlany,  but  denied  the 
dleged  death  of  his  father,  George.  It  also  admitted,  the 
mortgage  to  Rebecca^  but  denied  tiiat  the  debts  secured  by 
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them  were  paid.  It  alleged  that  the  debt  in  the  first  mort-^ 
gage  is  due  to  Upton  Scott j  with  interest  thereon  since  1809; 
that  the  second,  was  assigned  by  Rth^cca.  Dulanyy  to 
Thomas  Buchanan  ;  that  the  whole  of  the  interest  due  on  the 
debt  of  J8400,  was  paid  to  him  up  to  the  Slst  March,  1810, 
and  that  the  said  debts  afterwards  by  assignment  came  to  the 
said  Lewis  Jfeth^  but  the  defendant  has  no  knowledge  of  the 
assignments  of  the  mortgages.  The  settlement  with  and 
bond  given  to  L.  JYeth^  w^s  admitted  to  have  been  made,  but 
alleged  there  was  a  considerable  mistake  made  in  the  calcu- 
lation, and  that  a  less  sum  was  due  than  was  admitted,  which 
he  prayed  might  be  corrected — that  a  balaiice  is  still  due. 
That  exhibit  filed  with  the  bill  was  executed  by  Qeorgs 
FUzhughy  the  elder^  who  is  not  made  a  party,  and  by  George 
FUzhughy  Jr.  who  is  made  a  party.  This  defendant  admits 
that  he  mortgaged  a  part  of  the  property  described  in  the 
proceeding  to  The  Bank  of  Maryland^  in  which  Mary  and 
George  FUzhughy  did  not  join;  that  he  still  owes  ttie  bank 
about  $1,450.     Prayer  to  be  dismissed. 

The  complainant  on  the  30th  December,  1833,  prayed 
leave  to  amend  his  bill  by  making  George  FUzhughy  the  etder, 
a  party  defendant,  for  a  discovery  whether  George  FUzhughy 
the  elder  or  younger  executed  the  bond  to  Leuns  Jfeth — and 
for  an  order  of  publication  against  Walter  and  Rebecca 
Dulany  as  absent  defendants. 

On  the  19th  December,  1833,  the  chancellor  passed  an 
order,  reciting  that  the  defendants,  George  and  Mary  FUzhugh 
and  Ihe  President  and  Directors  of  the  Bank  cf  Maryland 
being  returned  attached,  for  not  answering,  and  not  having 
answered,  and  directing  the  said  defendants  to  answer,  before 
the  4th  day  of  December  term  next,  otherwise  the  chancellor 
would  take  the  bill  pro  corfessOy  or  direct  a  commission  to 
issue  to  take  evidence. 

The  Bank  of  Maryland  then  answered,  claiming  $1,460,^ 
due  &em  firom  D.  D.  FUzhugh. 

On  the  1st  day  of  April,  1834,  the  chancellor  passed  an 
order,  taking  the  biU  pro  cofjjfessOy  against  the  defendants 
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Criorge  FHizkugh  and  Mary  FUzhughy  and  ordered  a  commis- 
sion, and  the  same  as  to  George  Fitzhugh^  the  elder. 

After  proof  taken  in  the  cause,  which  is  sufficiently  ad- 
verted to  in  the  opinion  delivered  in  this  court,  the  chancellor 
on  the  12th  November,  1835,  refen^d  the  cause  to  the 
auditor  to  state  an  account  showing  the  amount  due  to  the 
complainant.  Further  testimony  was  taken  before  the  audi- 
tor. The  auditor  reported  six  accounts — the  complainant 
object^  to  five  of  them,  and  prayed  that  account  number  five 
should  be  confirmed.  The  defendants  filed  no  objections  to 
the  auditor's  statement  prior  to  the  decree ;  account  number 
five  corresponded  with  the  eschibit  filed  with  the  bill,  showing 
the  settlement  at  the  time  the  bond  was  given  to  complai- 
nant, and  the  sums  since  received.  This  account  was  con- 
firmed by  the  chancellor,  and  the  mortgaged  premises  ordered 
to  be  sold  by  a  trustee  of  the  court  for  the  purpose  of  pay- 
ing the  balance  due,  according  to  that  account,  by  his  decree 
of  the  7th  January,  1836. 

In  February,  1836,  the  defendants  filed  the  exceptions  to 
the  evidence  dnd  the  auditor's  statements,  and  then  took  their 
appeal  to  this  court. 

The  cause  came  on  to  be  argued  before  Stephem,  Ar- 
cher, DoRSEY,  Chambers,  and  Spence,  Judgee« 

Belt  and  G.  L.  DuLANr,  for  the  appellants,  contended 
that  the  decree  of  the  chancellor  ought  to  be  reversed : 

1.  Because  the  commissioners  did  not  take  the  oath  an- 
nexed to  the  commission,  and  their  proceedings  under  the 
commission  are  therefore  null,  and  there  is  no  evidence  in 
flie  cause.    Massey  vs.  Masseyj  4  Har.  and  John.  144. 

3.  Because  it  does  not  appear  from  the  record  that  the 
defendants,  in  the  original  bill,  were  summoned  to  answer  to 
the  amended  bill. 

3.  Because  the  order,  pro  confessOy  of  19th  December, 
1833,  was  not  served  upon  George  FUzhugh  and  Mary  FUz- 
haghy  by  the  25th  February,  1834,  or  at  any  other  time. 

4.  Because  the  said  order,  pro  confessOy  gives  the  defen- 
dants until  the  4th  of  December,  1834,  to  answer  the  biO; 
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and  yet  a  decree,  pro  confessOj  was  passed  against  them  on 
thelstday  of  April,  1834. 

6.  Because  there  is  no  evidence  that  William  CookCy  who 
signed  the  assignment  to  ITiomas  Buchanan^  as  the  attorney 
for  Rebecca  Dulany^  was  the  attorney  of  Rebecca  Dulany. 

6.  Because  the  decree  is  for  the  sale  of  all  the  lands  men- 
tioned  in  the  proceedings  for  payment  of  the  two  debts  of 
JC230,  and  <£4()0,  added  together,  and  interest  compounded 
thereon,  when  complainant's  eschibits,  A  and  B,  shew  that 
the  life  estate  of  George  FUzhughy  the  elder^  in  500  acres^ 
and  his  fee  simple  estate  in  188  acres,  never  were  charged  ot 
chargeable  with  the  payment  of  the  debt  of  JMOO. 

7.  The  parties  having  titles  to  the  mortgaged  premises, 
are  George  FUzhugh^  the  elder ^  who  held  a  life  estate  in  500 
acres,  and  a  fee  simple  estate  in  188  acres,  and  Mary  FUz- 
hughy  George  FUzkughj  and  Daniel  D.  Fitzhfughy  who  held 
the  reversion  in  fee  in  the  500  acres ;  and  an  agreement  to 
compound  the  interest,  and  render  it  a  charge  upon  the  whole 
property,  must  be  made  by  all  the  parties  in  interest,  but 
complainant's  eschibits,  C  and  D,  shew  that  the  agreement 
was  made  by  three  only  of  the  four,  and  whether  made  by 
George  FUzkughj  the  elder ^  or  by  George  FUzhugh^  the  younger^ 
is  left  in  uncertainty.  Yet  the  decree  is  against  all  four,  for 
the  sum  of  $8,162  22,  when  the  whole  sum  due  from  the 
party  who  did  not  enter  into  the  agreement,  could  only  have 
been  $3,400  46,  as  appears  from  the  auditor's  account,  No.  6. 

8.  Because  the  legal  representatives  of  Walter  Dulany ^ 
deceased,  mentioned  in  complainant's  exhibit  A,  and  Upton 
Scotti  or  his  legal  representatives,  are  parties  in  interest^  and 
should  have  been  parties  to  the  cause. 

9.  Because  the  mortgagors  cannot,  by  any  agreement, 
compound  the  interest  on  the  principal  debt,  and  render  the 
whole  a  charge  upon  the  lands,  to  the  prejudice  of  those 
whose  debts  are  secured  by  the  same  mortgage,  and  of  the 
Bank  ofMarylandy  a  subsequent  mortgagee. 

10.  Because  exhibits  A  and  B,  being  conveyances  of  diffe- 
rent estates^  by  different  parties,  at  different  times,  to  secure 
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(in  part)  diffisrent  debts,  ought  to  have  been  the  subjects  of 
separate  and  distinct  bills,  and  could  not  properly  be  em- 
braced in  one  bill. 

Alexander,  and  R.  Johnson,  for  the  appellee. 

1.  The  first  point  relied  on  is,  that  it  does  not  appear  that 
the  commissioners  took  the  oath  which  is  annexed  to  the 
commission,  and  therefore  the  testimony  is  inadmissible;  and 
4  Har.  and  John.  144,  is  cited  as  an  authority  in  support  of 
the  position. 

On  examination  it  will  be  found,  that  in  the  case  cited,  a 
conmiission  had  been  issued  to  make  partition  under  the  act 
to  direct  descents ;  and  the  court  decided,  that  the  commis- 
sion and  proceedings  were  defective,  because  the  oath  of  the 
commissioners  was  not  annexed  to  the  same,  and  because  the 
commission  and  return  did  not  appear  to  have  been  ratified 
by  the  court,  and  refused  to  permit  the  commission,  &c.  to 
be  read  to  the  jury. 

•  The  court  of  Appeals  affirmed  this  opinion  without  assign- 
ing their  reasons ;  and  may  therefore  have  decided  merely  that 
the  commission,  &c.  were  inadmissible,  because  they  had  not 
been  confirmed  by  the  court.  But  whatever  may  have  been 
the  grounds  of  the  decision,  the  case  is  not  in  point  to  show, 
that  testimony  is  to  be  suppressed,  because  it  does  not  appear 
that  the  commissioners  took  the  oath  prescribed  to  be  taken. 

It  wiU  be  found  on  referring  to  2  Mad.  Ch.  Pr,  413,  (and 
the  same  rules  are  laid  down  in  all  other  books  of  practice,) 
fliat  regularly  all  objections  to  the  execution  and  return  of  a 
conunission,  should  be  made  before  it  passes  publication; 
and  if  the  testimony  is  suppressed,  the  court  will  permit  a 
new  examination  for  advancement  of  justice.  In  this  state, 
objections  are  in  general  permitted  to  be  made  at  the  hearing, 
but  are  admitted  with  the  same  consequence — that  the  court 
will  give  time  to  remove  the  objection  by  a  re-examination  or 
otherwise,  in  order  to  prevent  the  obstruction  of  justice. 
And  it  is  apprehended  that  the  Maryland  practice  is  to  be 
taken,  with  the  further  qualification,  that  at  the  hearing  in 
8  V.9 
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chancery,  (and  a  fortiori  upon  the  hearing  of  an  appeal,) 
every  fair  and  reasonable  intendment  will  be  made  in  favour 
of  the  regularity  of  the  proceeding.  If  this  presumption  is 
admissible,  it  will  destroy  the  objection  here  made — 'Which  is 
not,  that  it  does  appear  that  the  commissioners  did  not  take 
the  oath — ^but  that  it  does  not  appear  that  they  did  take  it 

Thus  would  stand  the  practice,  independent  of  the  act  of 
1832,  ch.  302,  sec.  5.  But  by  that  act  it  is  provided,  that 
^<  all  objection  to  the  competency  of  witnesses,  and  the  ad- 
missibility of  evidence,  and  to  the  sufficiency  of  the  averments 
of  the  bill  or  petition,  shall  be  made  by  exceptions  filed  in  the 
cause.  And  no  point  relating  to  the  competency  of  witnesses, 
or  admissibility  of  evidence,  &c.  &c.  shall  be  raised  in  such 
causes  in  the  court  of  Appeals,  or  noticed,  or  determined,  or 
acted  upon,  by  the  court  of  Appeals,  unless  it  shall  plainly 
appear  in  the  record,  that  such  point  had  been  raised  by 
exceptions  as  aforesaid,  in  the  court  of  Chancery,  &c.'^ 

An  objection  to  the  regularity  of  the  execution  and  return 
of  a  commission,  and  to  the  right  of  the  party  to  use  the  tes- 
timony taken  under  the  same,  is  an  ^^  objection  to  the  admis- 
sibility of  evidence. ''  Such  objection,  therefore,  cannot  in 
this  court,  be  raised,  or  noticed,  or  determined,  or  acted 
upon,  unless  it  shall  plainly  appear  by  the  record,  that  the 
same  was  first  raised  by  exceptions  filed  in  the  cause  in  the 
court  of  Chancery.  It  is  incumbent  on  the  appdlants  then, 
to  show  that  this  same  point  has  been  properly  raised  by 
exceptions  in  the  court  below.     Can  this  be  shown  ? 

The  final  decree  is  dated  on  the  7th  January,  1836,  On 
the  18th  February,  1836,  nearly  five  weeks  after  the  decree, 
and  just  as  they  were  about  to  enter  their  appeal,  the  appel- 
lants filed  their  exceptions.  Was  this  a  compliance  witti  the 
act  of  1832?  The  appellee  insists  that  it  was  not.  The 
leading  object  of  the  act  was,  to  prevent  a  party  ftom  spring- 
ing upon  his  opponent  in  the  court  of  Appeals,  with  objec- 
tions which  might  have  been  obviated,  if  they  had  been  sug- 
gested at  any  time  before  the  decree.  But  the  decree  fixes 
the  state  of  the  parties.     No  amendment  to  pleadings  or 
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proofs  can  be  made  at  any  time  after  a  final  decree.  To 
gratify  the  intent  as  well  as  the  letter  of  the  act,  then  it  must 
be  laid  down,  that  every  objection  must  be  filed  before  the 
final  decree.  For  if  exceptions  are  allowed  to  be  filed  after 
that  erent,  the  act  will  be  virtually  repealed  by  defeating, 
effectually,  its  objects. 

The  language  of  the  act  of  1832,  is  very  similar  to  that  of 
the  act  of  1825,  ch.  117,  relating  to  appeals  from  judgments 
of  a  court  of  common  law.  It  has  never  been  supposed,  that 
a  defect  in  the  bill  of  exceptions  could  be  insisted  on  by  filing 
an  objection  after  the  judgment  was  rendered* 

The  truth  is,  that  the  commissioners  were  sworn,  as  could 
have  been  shown  if  the  objection  had  been  made  at  an  earlier 
day* 

S.  The  next  objection  is,  that  the  defendants  to  the  origi- 
aal  bill  were  not  summoned  to  answer  to  the  amended  bill. 

At  the  time  of  filing  the  amended  bill,  none  of  the  defen- 
dants to  the  original  bill  had  filed  their  answers,  excepting 
Daniel  D*  FUzfuigh;  and  instead  of  praying  svbpcsna  against 
them,  it  prayed  they  might  answer  'the  amended  bill  at  the 
time  they  should  answer  the  original  bill. 

In  3  Mad.  Ch.  Pr.  369,  it  is  said,  that  new  subposnas  are 
not  necessary  in  an  amended  bill. 

1  Fowl.  Ex.  Pr.  106,  an  amended  bill  is  considered  as  an 
original  bill,  &c.  Those  who  are  defendants  to  the  original 
bill,  and  continued  parties  to  the  amended  biU,  need  not  be 
served  with  fresh  process  to  appear  to  the  amended  bill ;  for 
having  once  appeared  to  the  original  bill,  they  are  bound  to 
answer  the  amended  bill ;  but  if  any  new  parties  are  added 
to  the  amended  biU,  they  must  be  served  with  new  process, 
as  to  an  original  bill.  And  in  107,  if  a  bill  required  to  be 
amended  before  the  defendant  appears,  it  is  done  without 
costs ;  in  like  manner  it  may  be  amended  after  appearance, 
and  befi>re  answer;  and  also  after  answer,  provided,  no 
farther  answer  is  required.  And  in  108,  if  the  defendant  puts 
in  an  insufficient  answer,  to  which  exceptions  are  taken,  and 
they  are  cither  submitted  to  by  the  defendant,  or  allowed  by 
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the  coart  upon  argument,  in  either  of  these  cases  the  plaintiff 
may  apply  to  the  court  for  leave  to  amend  his  bill  without 
costs,  and  that  the  defendant  may  answer  the  exceptions  at 
the  same  time  that  he  answers  the  amendments. 

1  Har.  Ch.  Pr.  106,  it  is  laid  down,  that  after  an  appear- 
ance, if  before  answer,  the  plaintiff  may  more  and  obtain  an 
order  of  course,  to  amend  his  bill  without  costs* 

WyatVs  Pr.  Reg.  66 ;  if  a  further  answer  be  required,  then 
a  subpcsna  to  appear  and  answer  amended  bill  must  be  served ; 
and  therefore,  if  amendment  be  made  before  any  answer  filed, 
die  new  process  will  be  unnecessary. 

These  authorities  are  ample  to  show  that  no  new  subpcena 
was  necessary  to  be  served  on  George  and  Mary  FUsJutgh^ 
who  had  not  answered  the  original  bUl. 

They  are  also  sufficient  to  prove,  that  no  new  suiptena  was 
necessary  on  Daniel,  who  had  answered,  as  no  further  answer 
was  required.  The  only  material  allegation  in  the  amended 
bill  is,  that  it  is  surmised  or  pretended  that  the  bond  and 
agreement  in  the  proceedings,  were  executed  by  George  FUz- 
hughf  the  elder,  and  not  by  George,  the  younger;  and  an 
interrogatory  is  framed  for  a  discovery  upon  this  point.  Now 
the  amendment  was  made  on  the  statements  in  DaniePs 
answer  to  the  original  bUl.  So  that  no  further  answer  upon 
the  subject  could  be  required  for  the  purposes  of  the  cmn- 
plainant  or  defendant.  In  strictness,  perhaps,  he  ought  to 
have  received  a  formal  notice  of  the  amendment.  But  the 
case  of  Woodhouse  vs.  Meredith,  1  Jac.  and  WaUc.  204,  is  in 
point  to  show  th^  he  has  waived  his  right  to  insist  on  any 
such  objection,  by  joining  in  the  commission,  and  by  taking 
testimony  before  the  auditor,  &c.  and  other  proceedings  in 
the  case. 

Nothing  can  be  said  of  the  form  of  the  amended  bill. 

3.  It  is  then  said,  the  order,  pro  confesso,  of  the  19th 
December,  1833,  was  not  served  on  George  FUzkugh  and 
Mary  FUzhugh,  before  the  26th  February,  1834,  or  at  any 
other  time. 
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This  objection  is  colourable  merely.  The  record  is  inac- 
curate in  not  setting  out  all  the  processes  with  their  returns. 
But  the  decree,  pro  ctmfessoy  recites  that  the  order,  pro  con* 
ftssOy  had  been  duly  served^ — and  it  is  presumed  that  recital 
will  be  as  satisfactory  here,  as  a  copy  of  the  order  endorsed, 
serred  by  some  one  who  may  profess  to  be  a  sheriff.  This 
court  has  already  decided,  that «  recital  in  the  decree  that  the 
cause  was  standing  ready  for  hearing,  is  sufficient  to  establish 
that  £Eict,  and  it  would  seem  that  a  like  recital  of  service  of 
the  order  would  receive  equal  respect.  Bigden  vs.  Martinj 
6  Har.  and  John.  407. 

4.  That  the  order,  pro  corifessOj  gives  the  defendants  time 
until  the  fourth  day  of  December  term,  1834,  to  answer;  and 
yet  the  decree,  pro  confesso^  is  passed  against  them  on  the 
11th  April,  1834. 

This  objection  is  well  taken  in  fact,  and  it  is  remarkable 
that  such  an  error  should  have  been  committed,  and  more 
especially  by  a  clerk,  who  is  remarkable  for  his  accuracy. 
Yet  it  is  believed  that  the  error  is  not  fatal.  The  order  re- 
quires the  parties  to  put  in  a  good  and  sufficient  answer  to 
the  bill,  or  a  plea  or  demurrer  to  the  same,  on  or  before  the 
fourth  day  of  December  term  next  of  this  court,  and  requires 
the  service  to  be  made  before  the  25th  February  next  ensuing 
the  date  of  the  order,  which  is  19th  December,  1833. 

This  court  will  judicially  notice,  that  several  terms  of  the 
Chanceiy  court  intervened  between  the  date  of  the  order  and 
the  term,  which  was  to  be  held  in  the  ensuing  December. 
The  expressions  of  the  order  are,  therefore,  inconsistent. 
The  ensuing  December  term  was  not  the  next  term  of  the 
court.  And  the  question  is,  whether  we  shall  restore  consis- 
tency by  rejecting  December ^  or  rejecting  next. 

The  court  must  take  notice,  that  all  the  processes  of  the 
Chancery,  like  those  of  other  courts,  are  issued  and  made 
returnable  from  term  to  term ;  and  that  the  order,  pro  con- 
fiiiOy  is  a  process  issuing  under  the  provisions  of  the  act  of 
1799,  ch.  79,  sec.  3,  which  directs  the  chancellor,  in  case  the 
defendant  has  been  returned  attached,  to  pass  an  order  limit- 
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ing  a  day  in  the  follo^^ing  term,  on  or  before  which  the 
defendant  must  answer,  &c.  &c.;  the  act  therefore  required 
the  time  to  be  Kmited  to  the  next  term,  and  this  court  will 
assume  that  the  court  of  Chancery  intended  so  to  frame  its 
order,  and  more  especially  as  the  decree  passed  at  the  next 
ensuing  term,  expressly  declares,  that  the  defendants  had 
&iled  to  answer  within  the  time  limited  by  the  order. 

The  defendants  at  this  time  were  in  contempt,  and  therefore 
are  not  entitled  to  the  favourable  consideration  of  the  court 
It  will  also  appear,  that  they  went  before  the  Auditor  and  took 
testimony  in  relation  to  the  matters  of  account,  and  gave 
instructions  in  relation  the  account,  and  on  the  return  of  the 
accounts,  the  case  was  actually  submitted  in  writing  by  die 
counsel  for  all  the  defendants.  These  facts  prove  they  had 
notice  of  the  decree,  pro  confessOy  and  suffered  no  injury  firotn 
the  inaccuracy  of  the  order.  If  they  were  aggrieved  by  the 
decree  and  order,  they  ought  to  have  moved  to  set  them 
aside. 

3.  That  there  is  no  evidence  ikat  William  Cooke j  who 
assigned  Mrs.  Duiany*$  claim  to  Thomat  Buchanan^  was  her 
attorney. 

As  the  assignment  was  made  over  thirty  years  ago,  and  no 
objection  has  ever  been  urged  against  it,  we  might  presume 
the  authority  of  the  attorney. 

But  this  objection  comes  with  a  very  ill  grace  from  parties 
who  prove  they  have  made  two^  and  allege  they  have  made 
other  payments  to  Buchanan^  as  assignee ;  who  have  permit^ 
ed  Mr.  Jfeth  to  take  an  assignment  firom  that  first  assignee, 
have  settled  an  account  with  him,  and  made  him  sundry  pay^ 
ments.  It  is  precisely  the  requital  which  a  man  may  expect 
for  excessive  lenity  to  his  debtors. 

The  conclusive  answer  to  the  objection  is,  that  the  bill  and 
the  amended  bill  charges  the  assignments,  and  the  decree, 
fro  confessoy  establishes  that  fact  against  Mrs  Dulany. 

It  is  then  objected,  that  the  decree  is  for  the  sale  of  aU  the 
lands  mention^  in  the  [Hroceedings,  for  the  payment  of  the 
two  iums  of  £aaO,  and  <£400,  with  intenat  thepeon^  wh^ 
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the  complainants'  owa  exhibit  show,  that  George  Fitzkaghj 
the  elder^s  life  estate  in  500  acres,  and  his  fee  simple  estate  in 
188  acres,  were  never  charged  or  chargeable  with  payment 
of  the  debt  of  £400. 

As  George  FUzhughy  the  elder j  is  dead,  no  question  can  be 
raised  as  to  the  liability  of  his  life  estate  to  be  sold.  That 
li£^  estate  is  expired.  The  whole  estate  has  vested  in  pos- 
session in  Mcaryy  Daniel^  and  George^  the  children — and  it 
will  not  be  pretended  that  their  interest  ought  not  to  be  sold. 

Then  as  to  the  fee  in  188  acres.  The  bill  alleges,  that  on 
the  10th  October,  1791,  George  FUzhughj  the  elder y  conveyed 
to  Waiter  Dulanyy  certain  real  and  personal  property  in  said 
conveyance,  mentioned  in  trust,  to  secure  the  debt  for  £230. 
That  afterwards  the  said  Walter  JDulany  conveyed  all  the 
aforesaid  real  and  personal  property  to  Mary  FUzhughy  George 
FUzhughy  Jr.  and  Dofniel  D.  FUzJmgh.  That  on  the  7th  of 
April,  1805,  the  said  grantees  conveyed  certain  real  and  per- 
sonal property,  which  is  particularly  described  in  the  convey* 
ancC)  to  one  Rebecca  Dulant/y  and  the  said  Walter  Dulanyy  in 
trust,  or  by  way  of  mortgage,  to  secure  the  debt  of  £230, 
and  the  debt  of  £400.  That  these  two  debts,  and  the  mort- 
gage last  aforesaid,  have  been  duly  assigned  to  Lewis  Jfeth. 
That  on  the  2d  April,  1822,  these  mortgagors  came  to  a  set- 
tlement with  Lewis  Jiethy  and  executed  to  him  their  bond  for 
the  balance  due,  and  on  the  26th  January,  1825,  they  exe- 
cuted a  further  deed  or  agreement,  whereby  it  is  declared, 
that  the  bond  of  1822,  was  given  to  secure  the  principal  and 
interest  remaining  due  on  the  debts  secured  by  the  mortgage, 
and  that  the  sum  secured,  to  be  paid  by  the  bond,  was  a 
continuing  charge  on  the  mortgaged  property. 

The  language  of  this  last  instrument,  which  is  the  com- 
plainants' exhibit  D,  is  conclusive,  to  show  that  the  parties 
to  that  instrument  admitted  the  right  of  Maryy  Daniely  and 
Georgey  Jr.  to  mortgage  the  property,  which  is  mentioned  m 
the  deed  of  1805,  and  that  aU  the  debts  thereby  provided  for, 
were  well  charged  on  all  the  property  mentioned  therein,  and 
thereby  intended  to  be  conveyed.    I^  then,  the  averment  in 
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Daniel  D.  FUzhugVs  answer,  and  the  proofs  offered  on  behalf 
of  all  the  defendants  before  the  auditor  be  credited,  viz :  that 
the  instrument  was  executed  by  George  FUzhughy  the  father ^ 
and  not  by  the  son — we  shall  have  the  father's  conclusive 
admission,  that  the  title  to  all  the  property  mentioned  in  the 
deed  of  1805,  was,  at  the  time  of  its  execution,  well  Tested 
in  the  mortgagors,  and  that  they  had  authority  to  charge  the 
same. 

But  if  that  averment  and  proof  should  be  excluded,  and  if 
it  should  be  taken  that  the  bond  of  1822,  and  deed  or  agree- 
ment of  1825,  were  executed  by  George ^  the  eoriy  the  same 
presumption  of  title  may  be  made  from  other  circumstances-^ 
such  as  the  relation  of  father  and  children,  which  subsisted 
between  those  parties — the  very  great  probability,  that  the 
father  had  notice  of  the  deed  from  Walter  Dtdanyy  to  his 
children,  and  of  the  mortgage  from  his  children,  to  Rebecca 
and  Walter  Dxdanyy  and  his  acquiescence  in  these  convey- 
ances for  more  than  30  years,  during  which,  the  debts  had 
been  passed  by  two  separate  assignments. 

Nor  is  it  to  be  overlooked,  that  the  deed  from  George 
FUzhughy  the  father  y  to  Walter  Dulanyy  is  not  a  mortgage,  but 
a  trust  to  sell  absolutely  for  payment  of  debts.  Nor  is  there 
any  apparent  consideration  for  the  deed  of  1805,  which 
charges  the  father's  debts  on  the  estate  of  the  children,  unless 
it  be  aflSrmed  that  under  the  deed  from  Walter  Dulany  to 
them,  with  the  fether's  assent,  they  had  acquired  all  the 
residuary  interest  in  the  father's  estate;  upon  the  whole  state 
of  the  case  it  is  submitted  as  a  fair  inference,  that  the  father 
finding  himself  irretrievably  involved,  had  assigned  all  his 
property  to  his  children,  on  their  undertaking  to  discharge 
his  debts.  Upon  this  hypothesis  their  right  to  make  the 
mortgage  of  1805,  would  be  unquestionable. 

But  it  is  to  be  observed,  that  George  FUzhughy  the  fathery 
IS  dead,  and  that  his  heirs,  qtuL  heirs,  are  not  here  objecting 
to  this  decree,  as  burthening  unjustly  his  estate.  The  objec- 
tion comes  from  his  children,  the  mortgagors,  who  pretend 
that  they  had  no  title  to  the  lands  which  they  undertook  to 
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Gonyey  in  1806 !     Can  thep  be  pennitted  to  impeach  their 
own  deed)  upon  the  ground  of  a  defect  in  their  own  tide. 

If  the  surviving  appellants  think  their  case  can  be  improved 
by  their  assuming  the  relation  of  heirs  at  law  of  the  father, 
we  will  recognize  them  as  parties  in  this  character,  and  we 
believe  diat  in  point  of  fact,  they  are  entided  to  assume  that 
character.  Upon  this  assumption,  the  former  right  of  the 
father  will  have  devolved  on  them.  And  they  will  now  have 
the  tide  which  they  professed  to  have  in  1806,  and  which 
they  professed  to  convey  by  the  deed  of  that  date.  Can  they 
set  up  this  after  acquired  title  to  defeat  their  own  conveyance. 
As  between  the  grantee  and  a  stranger,  it  may  be  true,  diat 
the  deed  passed  no  more  than  the  tide,  which  the  grantors 
had  at  the  time  of  its  execution.  But  as  between  the  grantors 
and  grantees,  the  deed  itself  is  <;onclusive  as  to  the  tide,  and 
as  to  conveyance  of  tide,  and  estops  the  party  grantors  firom 
denying  tide,  &c.  or  setting  up  an  inconsistent  tide. 

If  we  turn  to  the  answer  of  Daniel  FUzkughy  we  shall  find 
admissions  of  every  fact  material  to  our  recovery,  and  he  does 
not  rely  on  defect  of  his  title  to  avoid  his  own  act.  Can  he 
reVf  on  a  defence  which  he  has  not  put  in  issue  by  his  answer* 

The  bill  has  been  taken,  pro  confessoj  against  the  other 
defendants  to  the  biU.  Every  thing  in  the  bill  is,  therefore, 
admitted  by  them.  Now  the  bill  alleges,  that  the  fiither  con- 
veyed certain  property  to  Walter  Dulany,  that  Walter  Dulany 
conveyed  the  same  property  to  the  children.  That  the  chil- 
dren made  a  conveyance  to  Rebecca  and  Walter  Dulany ,  and 
by  referring  to  the  deed,  which  is  part  of  the  bill,  we  find  it 
includes  the  very  property  which  the  children  had  acquired 
fifom  Walter  DtUanyy  and  the  bill  charges  the  right  of  the 
complainant  to  have  his  debt  raised  out  of  the  whole  estate. 
If  all  the  iacts  charged  in  the  bill  had  been  admitted  to  be 
true,  could  the  defendants  afte^ards  have  relied  on  their 
defect  of  tide?  And  has  not  the  statutory  confession  the 
same  effiect  precisely  as  an  express  admission. 

7.  This  point  assumes  as  a  preliminary,  that  the  father  had 
a  fee  in  188  acres,  and  an  estate  for  life  in  600  acres,  and  the 
9  V.9 
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.  reversion  of  this  500  acres  was  in  the  children.  And  hence 
concludes,  that  the  bond  of  1822,  and  agreements  of  1825, 
are  ineffectual,  unless  it  can  be  shown  that  the  father  and  all 
the  children  were  parties  to  these  instruments. 

If  the  argument  on  the  last  preceding  point,  has  succeeded 
in  convincing  the  court,  that  in  point  of  fact,  the  whole  title 
of  the  father  was  vested  in  the  children  in  1805,  or  has  since 
devolved  on  them,  or  that  upon  the  present  state  of  the 
proceedings,  no  question  can  be  raised  as  to  the  title  of  the 
parties  to  the  deed  of  1805,  then  it  will  result  that  the  as- 
sumption of  fact  is  gratuitous,  and  the  conclusion  will  be 
unwarranted. 

The  bill  charges,  that  the  bond  and  agreement  were  exe- 
cuted by  all  the  children — ^the  amended  bill  suggests  the  pre- 
tence, that  they  were  executed  by  George^  the  father^  and  not 
by  Georgey  the  son^  but  relies  on  the  origmal  charge.  The 
bill  is  taken,  pro  confessoy  against  the  father,  George j  the  son^ 
and  Marj/y  and  consequently  they  admit  the  execution  of 
these  papers  by  all  the  children. 

Daniel  J  in  his  answer  insists,  that  these  instruments  were 
executed  by  the  father,  but  on  general  replication  and  issue, 
he  ftils  to  make  out  this  point  He  admits  his  own  liability, 
and  therefore  shows  he  has  no  interest  in  denying  that  which 
George,  the  son,  (th^  party  to  be  charged,)  has  confessed. 

But  it  may  be  argued,  that  after  the  cause  was  sent  to  the 
auditor,  the  defendants  proved  the  instruments  were  executed 
by  the  father,  and  not  by  George,  the  son.  In  the  points 
annexed  to  the  appellee's  statement,  it  has  been.abready 
objected,  that  this  evidence  is  inadmissible.  At  present, 
therefore,  it  will  be  sufficient  to  say,  that  if  it  is  considered 
as  evidence  offered  by  Danid  or  Mary,  it  is  inadmissible, 
because  they  have  no  interest  in  showing  the  fact,  and  if  it 
is  considered  as  offered  by  George,  the  son,  it  is  inadmissible, 
because  it  would  contradict  that  which  he  has  previously 
confessed  on  the  record. 

But  if  the  evidence  be  admitted,  it  will  show  that  the 
&tber,  Daniel  and  Mary,  executed,  and  are  therefore  bound 
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by  the  agreement  of  1825.  And  that  agreement  admits  the 
debts  are  properly  charged  on  all  the  property  conveyed  by 
the  deed  of  1806. 

Then  if  we  turn  to  the  mortgage  of  1805^  we  shall  find  it 
was  executed  by  George^  the  sortj  and  we  shall  find  endorsed 
on  the  bond  of  1822,  credits  for  certain  payments  made  by 
the  souy  on  account.  Of  these  payments,  all  the  defendants 
have  claimed  benefit  before  the  auditor.  The  bond  is  there- 
fore adopted  as  a  settlement  by  the  son,  and  binds  as  firmly 
in  equity  as  if  he  had  executed  it* 

8.  The  representatives  of  Walter  DuUmy^  are  parties  to  the 
amended  bilL    And  a  decree  has  been  passed  against  them. 

The  points  already  filed,  state  the  grounds  on  which  it  is 
supposed  that  Upton  Scott  is  not  a  necessary  party. 

9.  It  would  seem  to  be  conceded  by  this  point,  that  as 
between  the  parties ;  mortgagor  and  mortgagee,  a  conversion 
may  be  made  of  the  interest  into  principal ;  and  that  ^  only 
question  to  be  agitated  is,  whether  such  conversion  can  be 
made  to  the  injury  of  a  subsequent  encumbrancer? 

The  answer  to  this  view  of  the  objection  is  short.  It  does 
not  appear  that  the  Bank  of  Maryland  acquired  its  mortgage 
before  the  date  of  the  bond  of  1822.  The  bank  does  not  by 
its  answer  complain  of  that  settlement — ^nor  is  it  shown  or 
allegeel  that  the  settlement  will  operate  to  the  prejudice  of 
the  bank. 

If  it  be  intended  to  agitate  the  general  question  of  the 
lawfulness  of  a  conversion  as  between  debtor  and  creditor,  it 
will  be  submitted  that  the  affirmative  side  is  conclusively 
established  by  the  authorities.  Interest  already  accrued  may 
be  converted  into  principal,  although  a  prospective  agreement 
will  not  be  enforced. 

The  printed  statement  already  submitted  will  explain  the 
principles  which  were  adopted  by  the  parties  in  their  settle- 
ment. The  interest  due  at  the  time  of  the  assignment  firom 
Mrs.  Duhny  to  Mr.  Buchanan,  was  converted  into  principal. 
And  like  conversion  took  place  at  the  time  of  the  assignment, 
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by  Mr.  Buchanan  to  Mr.  Mthy  and  at  the  time  of  the  settle- 
ment with  Mr.  Jfeth. 

If  the  parties  to  be  charged,  joined  in  or  assented  to  this 
conversion  of  interest  into  principal,  the  right  of  the  assignee 
to  claim  the  compound  interest  will  be  clear.  And  it  is  clear 
that  George,  the  son,  if  he  did  not  e^tecute  the  bond  and 
agreement  did  confirm  the  same  by  the  endorsements  of  pay- 
ments made  by  him  on  account. 

But  if  his  acquiescence  was  doubtful,  it  would  not  be 
difficult  to  show  that  under  all  the  circumstances,  die  claim 
for  the  compounded  interest  ought  to  be  sustained. 

In  1666,  Ld.  Clarendon  decided  that  on  an  assignment  of 
a  mortgage,  all  moneys  really  paid  by  the  assignee,  that  were 
due  to  the  mortgagee,  diould  be  principal  to  the  assignee. 
1st  Own.  Ca.  67,  Smith  vs.  Pemberton. 

It  b  conceded  in  this  case  that  Mr.  J^Teth  gave  full  value 
for  this  mortgage. 

In  Porter  vs.  Hohartj  3  Cha.  Rep.  441,  3  Cha.  Rep.  43, 
Ld.  Bridgnum  decreed,  that  interest  should  be  converted  into 
principal  for  an  assignee — ^that  is,  that  he  should  have  inte- 
lest  on  the  whole  sum  advanced  by  him.  This  decree  was 
reversed  by  Ld.  Shajibury,  in  1672. 

It  wQl  be  found  that  the  peculiar  circumstances  of  this 
case  which  commended  the  mortgagor  to  the  political  sym- 
pathies of  Ld.  Shqftbwry,  are  the  grounds  for  reversal.  In 
an  subsequent  cases  it  is  treated  as  the  first  and  only  case  in 
which  an  assignee  was  refused  interest  on  the  whole  amount 
of  his  advances. 

Thus,  in  1674-^,  Ld.  ^otinghatn  declared  it  was  always 
the  rule  that  the  mortgagee  assigning,  the  assignee  should 
have  interest  for  the  interest  then  due,  and  it  never  was  con- 
tradicted but  in  Porter  vs.  Hobart.  1  Chan.  Co.  258  .3non. 
1  Vem.  168,  Earl  of  Macclesfield  vs.  FUten,  decided  by 
Lord  Mrth  in  1683.  2  Vem.  135,  Gladwyn  vs.  Hinchman^ 
b{y  Ld.  Com.  Maynard  in  1689,  are  to  the  same  effect 

In  1745,  lA.  Hardwkke  affirms  the  same  rule,  with  this 
qualification,  that  the  assignment  be  made  with  the  concur- 
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rtnce  of  the  mortgagor.  His  consent  to  have  interest  con- 
verted into  principal  is  unnecessary.  Arhenhurst  vs.  James^ 
3  jjflfc,  271. 

In  1  Joh$is.  Ch.  Cb.  15,  Ch.  inclines  to  the  same  opinion. 
It  is  remarked  on  this  case  that  C%.  Kent  formed  his  opinion 
in  a  great  measure  on  the  case  of  Maccksfield  vs.  FUUfiy  as 
reported  in  the  old  edition  of  Vernon — from  which  it  would 
seem  that  the  question  was  adjourned  over.  A  new  edition 
widi  notes  by  Mr.  RaiUhbyy  has  been  since  published,  in 
which  it  is  shown  from  the  Register's  Booky  that  the  case 
was  actually  decided  in  favour  of  the  assignee,  and  Ld. 
Keeper  Herth  declared  the  like  rule  should  prevail  in  all 
future  cases. 

10.  This  point  may  be  disposed  of  with  two  short  re- 
marks. 

1.  If  the  bill  was  multifarious  the  defendants  ought  to 
}iave  demurred. 

S.  That  in  truth  the  relief  is  claimed  on  the  second 
mortgage  alone. 

Dorset,  Judge,  delivered  the  opinion  of  the  court. 

The  appellants^  first  ground  assigned  for  the  reversal  of  the 
diancdlor's  decree  is,  that  diere  is  no  evidence  in  the  cause 
to  sustain  it,  because,  as  is  alleged,  the  commissioners  did 
not  take  the  oadi  annexed  to  the  commission,  and  their 
proceedings  under  the  commission  are  therefore  null  and 
void.  Had  Ais  objection  been  taken  by  an  exception  filed 
at  tiie  proper  time  in  the  chancery  court,  it  would  neces- 
sarily have  been  considered  and  determined  by  the  chan- 
cellor, and  his  determination  would  have  been  a  fit  subject 
for  review  in  this  court.  But  the  question  as  now  presented 
by  the  record  is,  by  the  6th  section  of  the  act  of  1832,  ch. 
302,  excluded  firom  our  consideration.  That  section  enacts 
<^  tiiat  hereafter  in  all  causes  in  the  court  of  chancery  or  any 
county  court  as  a  court  of  equity,  all  objecticm  to  the  compe- 
tency of  witnesses,  and  the  admissibility  of  evidence,  and  to 
the  8ufficiett<7  of  die  averments  of  the  bill  or  petition,  shall 
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be  made  by  exceptions  filed  in  the  cause,  and  no  point  relat- 
ing to  the  competency  of  witnesses  or  to  the  admissibility  of 
evidence,  or  the  suflSciency  of  the  averments  of  the  bill  or 
petition,  shall  be  raised  in  such  causes  in  the  court  of 
Appeals,  or  noticed,  or  d^ermined,  or  acted  on,  by  the  court 
of  Appeals,  unless  it  shall  plainly  appear  in  the  record  that 
such  point  had  been  raised  by  exceptions  as  aforesaid  in  said 
court  of  chancery  or  county  court."  It  is  true  that  the 
defendants  more  than  a  month  after  the  passage  of  thede-, 
cree  did  file  a  series  of  objections  to  it,  one  of  which  was, 
that  now  relied  on  against  the  admissibility  of  the  evidence 
taken  under  the  commission.  But  such  a  proceeding  was 
wholly  irregular,  jand  cannot  be  regarded  as  in  any  wise 
relieving  the  defendants  firom  the  efifects  of  the  prohibitory 
enactment  of  the  above  mentioned  section.  The  manifest 
design  of  the  legislature  was,  that  all  objections  to  the 
admissibility  of  evidence  should  be  taken  by  exceptions  £led 
in  the  cause  before  the  passage  of  the  decree,  that  the  chan- 
cellor whilst  decreeing,  might  have  them  in  view,  and  that 
the  opposite  party  might  resort  to  the  appropriate  means  of 
obviating  their  effects,  whilst  the  cause  continued  before  a 
tribunal  where  suoh  resort  could  be  had. 

The  second  ground  of  reversal  to  wit :  because  it  does  not 
appear  fi'om  the  record  that  the  defendants  in  the  original  bill 
were  summoned  to  answer  to  the  amended  bill,  is  equalFf 
unsustainable.  When  the  amended  bill  was  filed,  none  of 
the  defendants  had  answered,  save  Daniel  D.  FUzhughy  who, 
in  his  answer  to  the  original  bill  had  fuHy  responded,  as  to 
all  the  matters  in  the  amended  bill  by  which  his  interest 
could  be  affected.  To  have  required  of  him  a  second  an- 
swer, would  have  been  such  an  act  of  supererogation,  as  is 
never  imposed  upon  its  suitors  by  a  court  of  equity  jurisdic- 
diction.  As  regards  the  other  defendants  to  the  original  bill 
they  were  called  upon  by  the  dmended  bill  simultaneously  to 
answer  both.  Such  a  call  we  deem  sufficient,  and  no  v^ua- 
ble  result  could  have  been  obtained  by  die  issue  of  new 
subpoenas. 


Digitized  by 


Google 


OF  MARYLAND.  71 


Fitzhngb  and  others  m.  McPheraon. — 1887. 


The  ihird  ground  is  because  the  order,  j^ro  confesso^  of  the 
19th  December,  1833,  was  not  served  upon  George  FUzkugh 
and  Mary  FUzhugh  by  the  25th  Februaryy  1834,  or  at  any 
other  time.  This  we  think  equally  untenable.  In  the  ab- 
scmce  of  all  direct  proof  to  the  contrary,  we  regard  the  state- 
ment of  the  chancellor  in  his  order  of  Uie  first  of  April,  1834, 
"that  the  above  mentioned  order  had  been  duly  served," 
sufficient  evidence  of  the  truth  thereof.  Rigden  vs.  Martin^ 
6  Har.  and  John.  40n. 

The  ^^Ih  ground  asserts  that  there  is  no  evidence  that 
WiUiam  Cooke  who  signed  the  assignment  to  Thomas  Bu- 
chanan as  attorney  for  Rebecca  Dulany  was  the  attorney  of 
Rebecca  Dulany.  Such  an  objection  cOmes  with  an  ill  grace 
from  the  defendants  under  the  circumstances  of  this  case. 
The  assignment  was  made  in  1806.  It  has  been  acquiesced 
in,  and  recognized  by  the  appellants  from  that  time,  until  the 
filing  of  their  notes  in  this  court,  a  period  of  more  than  thirty 
years.  They  have  for  about  twenty-five  years  continued 
time  after  time,  to  pay  to  the  said  assignee  and  those  claim- 
ing under  him  interest  due  on  the  debts  assigned.  Daniel 
D.  Fiizhughy  one  of  the  appeUants,  in  his  answer  in  express 
terms  admits  the  assignment  of  the  debts  due  to  the  said 
Rebecca  Dulany ,  to  Thomas  Buchanan;  and  three  of  the 
four  appellants,  by  a  bond  and  agreement  under  their  hands 
and  seals,  the  first  dated  in  1822,  the  second  in  1826,  by 
necessary  implication,  and  also  in  the  said  agreement  in 
express  terms  admit  the  assignment  and  its  validity,  and  in 
like  manner  make  the  same  admission  in  1835,  in  their  in- 
structions to  the  auditor  to  state  the  accounts.  And  they 
exhibit  and  claim  credit  for  a  receipt  given  in  1808,  by 
Uiamas  Buchanan^  (and  which  has  been  allowed  to  them) 
in  which  this  assignment  is  expressly  started.  In  addition 
to  all  thisj  a  decree^  pro  cot^essoy  has  been  entered  in  this 
cause  against  Rebecca  Dulany  and  her  representatives,  by 
which  she  admits  all  the  allegations  in  the  appellee's  bills, 
one  of  which  i»the  assignment  of  the  said  mortgage  debts  of 
tiie  said  Aeiecca  Dulany.    Under  circumstances  like  these  to 
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compel  the  appellee  to  produce  further  proof  of  the  yalidity 
of  the  assignment  iq  question,  would  be  a  departure  from  the 
settled  doctrines  of  a  court  of  equity,  and  dt  war  with  the 
dictates  of  reason  and  common  justice. 

The  sixth  ground  assigned  is  ^<  because  the  decree  is  for 
the  sale  of  all  the  lands  mentioned  in  the  proceedings  for 
payment  of  the  two  debts  of  J8230  and  J&400  added  together 
and  interest  compounded  thereon ;  when  complainants^  ex- 
hibits A  and  B  shew  that  the  life  estate  of  George  FUzhugh^ 
the  elder ^  (who  held  a  life  estate  in  500  acres)  and  his  fee 
simple  estate  in  188  acres  never  were  charged  or  chargeable 
with  payment  of  the  debt  of  £400.  To  this  objection  it  is 
only  necessary  to  refer  to  the  aforesaid  bond  and  agreement 
of  1822  and  1825,  in  the  latter  of  which  the  said  G€or^ 
FUzhughy  the  elder j  ratifies  and  confirms  the  said  mortgage 
of  1805,  and  makes  as  far  as  he  is  concerned,  the  land  and 
premises  therein  mentioned,  including  both  his  said  \ik  and 
fee  simple  estate,  liable  for  the  debt  for  which  the  chancellor 
has  decreed  its  sale. 

We  do  not  concur  with  the  appellee's  counsel,  when  they 
insist  on  the  rejection  of  Samuel  Rtdoiit^s  testimony,  as  hav- 
ing no  relation  whatever  to  the  matters  of  account  referred 
to  the  auditor,  nor  do  we  believe  it  to  be  the  interest  of 
the  appellee  that  we  should  do  so ;  but  for  the  proof  that 
the  bond  and  agreement  of  1822  and  1825,  were  executed 
by  George  FUzhughy  the  elder ^  it  is  not  easfly  discoverable 
firom  the  record  how  his  life  estate  in  the  500  acres,  or 
his  fee  simple  in  the  188  acres,  can  be  charged  with  the 
debt  of  £400,  on  the  compound  interest  thereon  and  on 
the  £230  debt.  But  for  this  proof  the  auditor's  statement 
No.  5,  could  not  be  sustained  as  against  George  FHtzhugh^ 
the  elder,  nor  could  the  decree  of  the  chancellor  predicated 
npon  it,  share  a  better  fete.  The  accounts  between  the  par- 
ties, the  charges  upon  the  respective  mortgaged  estates  of 
the  several  appellants,  could  not  have  been  correctly  stated 
by  the  auditor  until  the  fects  established  by  Bidout^s  testi- 
mony were  laid  before  him.     The  order  of  the  chancellor 
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therefore  was  in  this  respect  a  sufficient  warrant  for  the  acts 
of  the  auditor. 

The  tenth  ground  upon  which  a  reversal  of  the  decree  of 
the  chancery  court  has  been  claimed  is,  '^  because  exhibits  A 
and  B,  being  conveyances  of  different  estates,  by  different 
parties,  at  different  times,  to  secure  (in  part)  different  debts^ 
ought  to  have  been  the  subject  of  separate  and  distinct  bills^ 
and  could  not  properly  be  embraced  by  one.  There  is  no 
weight  in  this  objection.  The  chancellor  could  not  have 
decreed  definitively  in  reference  to  the  mortgaged  premises 
or  any  of  the  rights  of  the  respective  parties  upon  any  other 
bill  than  that  which  embraced  in  it,  all  the  conveyances. 
Had  the  bill  been  filed  only  upon  the  deed  of  1791,  and  the 
defendants  in  their  answer  had  set  out  the  deed  of  1805,  the 
complainant  would  have  been  compelled  to  amend  his  bill, 
and  introduce  into  it  the  latter  conveyance,  and  had  the 
respondents  then  have  set  out  the  bond  of  1822  and  agree- 
ment of  1825,  the  complainant  must  again  have  asked  leave 
to  amend  his  bill  to  charge  in  it,  the  execution  of  such  bond 
and  agreement. 

The  correctness  of  the  decree  therefore  stands  unimpaired 
by  any  thing  alleged  in  the  first,  second,  third,  fiAh,  sixths 
and  tenth  grounds,  on  which,  its  reversal  has  been  insisted 
on;  but  under  the  present  proceedings  and  proofs  in  the 
cause  it  cannot  evade  the  force  of  the  fourth,  seventh,  eighth, 
and  ninth  objections. 

The  fourth  is  because  the  said  order,  pro  confessOy  (mean- 
ing the  order  of  the  19th  December,  1833,)  gives  the  defen- 
dants until  the  4th  of  December,  1834,  to  answer  the  bUl, 
and  yet  a  decree,  pro  confessoy  was  passed  against  them  on 
the  1st  day  of  April,  1834.  To  have  made  absolute  the 
order,  pro  confessOy  as  was  done  on  the  1st  day  of  April, 
1834,  the  chancellor  must  have  been  satisfied  that  the  order 
of  the  19th  of  December  had  been  served  upon  the  defen- 
dants, and  that  they  were  knowingly  guilty  of  a  default  in  not 
filing  their  answer  within  the  time  limited  by  the  order.  It 
is  true  that  a  solicitor  in  chancery,  knowing  the  terms  of  the 
10  V.9 
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Chancery  court  to  be  held  in  Marchj  July^  September^  awl 
December^  and  that  by  the  second  section  of  the  act  of  assem- 
bly of  1799,  ch.  79,  the  chancellor  was  not  authorized  to  fix 
a  day  for  the  filing  of  the  defendants'  answer,  beyond  the  ensu* 
ing  March  term,  would  contrary  to  the  natural  impoit  of  its 
terms  have  understood  the  order  as  fixing  the  time  for  filing 
the  answer  on  or  before  the  4th  day  of  Marchj  next  term^ 
instead  of  on  or  befi>re  the  4th  day  of  December  term  next^ 
yet  it  would  be  unreasonable  and  inconsistent  with  the  prin* 
oiples  of  equity  and  justice  to  impute  to  an  uninformed  suitor, 
the  same  knowledge  and  understanding,  to  visit  on  him  the 
sins  of  a  wilful  defaulter,  and  to  punish  him  accordingly. 
We  think  therrfore  that  the  order,  pro  canfeesOj  of  the  1st 
of  April,  1834,  was  erroneously  passed,  and  can  give  no 
support  to  the  decree  in  this  cause. 

The  point  raised  by  the  appeUants'  seventh  ground  under 
the  insufficient  proofs  taken  in  the  cause  cannot  be  resisted. 
To  bind  the  interest  of  George  FUzhughj  junioTy  in  the  mort- 
gaged premises  for  the  interest  compounded  at  the  dates  of 
the  assignments  of  die  mortgage  debts  to  Buchanan  and  JVe^ 
his  concurrence  in  the  making  of  such  assignments  must  be 
proved,  or  his  subsequent  ratification  of,  or  assent  to  such 
compounding  must  be  shewn— ^-he  cannot  infer  it  solely  firom 
the  credit  claimed  fix>m  exhibit  E,  because  the  payments  on 
which  those  credits  rest  do  not  appear  firom  any  testimony  in 
the  record  to  have  been  made  by  him,  or  with  his  knowledge 
or  approbation.  Had  the  appellee  have  proved  (as  doubtless 
he  could  have  done)  the  truth  of  the  endorsements  of  pay- 
ments made  on  the  bond  of  1822,  the  difficulty  in  question 
would  have  been  effectually  obviated. 

The  eighth  ground  is,  because  the  legal  representatives  of 
WalUr  Dulanyj  deceased,  mentioned  in  complainant's  exhi* 
bit  A,  and  Upton  Scott^  or  his  legal  representatives  are  parties 
in  interest,  and  should  have  been  parties  to  the  cause.  The 
debt  due  to  the  representatives  of  WaUer  Dulany  having  since 
the  deed  of  1791  been  of  more  than  forty  years  standing, 
and  there  being  in  ttie  record  nothing  to  show  such  a  con- 
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ttnaanee,  revival,  or  recognition  of  that  debt,  as  would  ren- 
der it  a  subsisting  lien  upon  the  mortgage  premises  or  any 
part  thereof^  and  the  appdlee  having  in  his  bill  of  complaint 
alleged,  that  the  said  debt  was  paid  and  discharged;  we 
think  the  presumptive  bar  from  the  lapse  o(  time,  is  so  con- 
clusive against  their  claim,  that  it  was  not  necessary  that  the 
appellee  should  have  made  them  parties  to  this  suit.  But 
Upton  ScoMt  or  his  representatives  stand  in  a  very  different 
situation.  Daniel  D.  FUzhughj  one  of  the  mortgagors,  in 
ihe  deed  'Of  1805,  exfdioitly  admits  in  his  answer,  the  present 
existence  of  l^on  ScoU^s  debt.  Such  admission  although 
it  does  not  so  far  revive  the  debt  as  to  make  it  available, 
when  in  conflict  widi  the  claims  of  the  appeUee,  does  ope* 
rfrte  to  remove  the  presumptive  bar  from  length  of  time  so 
fiur  as  the  rights  of  Daniel  D.  FUzhmgh  are  concerned,  and 
restores  it  to  full  life  as  an  effective  lien  on  all  such  interest 
of  Daniel  D.  FUzfmgh  in  the  mortgage  premises  as  may 
remain  after  satisfying  the  claim  of  the  appellee.  Vpton 
SkoU  then,  if  living,  or  his  representatives  in  the  event  d[  his 
decease,  have  such  an  interest  in  the  mortgage  premises,  that 
as  parties  to  these  prooeedkigs  they  should  have  an  oppor- 
tuni^  of  asserting  and  protecting  tiieir  rights. 

The  9th  ground  which  is  relied  on  by  the  appeUants,  for 
leversing  the  decree  is  thus  stated,  because  the  mortgagors 
cannot  by  any  agreeotent  compound  the  interest  on  the 
priDc^al  debt,  and  render  the  whole  a  charge  upon  the  lands 
to  the  prejudice  of  those  whose  debts  are  secured  by  the  same 
mortgage,  and  of  the  Bank  of  Maryland  a  subsequent  mort- 
gagee. The  first  branch  of  Uiis  proposition  has  not  been,  and 
cannot  be  contended  for,  if  by  debts  secured  by  the  same 
mortgage,  is  meant  debts  which  are  subsisting  liens  upon  the 
mortgaged  premises  and  are  obnoxious  on  the  part  of  the 
plaintiff,  if  otherwise  conflicting  with  his  claims,  to  no  other 
bar  to  their  recovery,  than  that  arising  from  the  compounding 
of  interest.  But  the  last  branch  of  the  proposition  (as  to 
the  rights  of  the  Bank  of  Maryland^)  involving  in  its  consi- 
deration some  important  principles  of  law,  as  yet  unsettled  in 
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Maryland^  not  appearing  to  have  been  decided  bjr  the  chan- 
cellor and  its  decision  neither  tending  to  the  affirmance  or 
reversal  of  his  decree,  we  mean  to  express  no  opinion  upon  it. 

The  proceedings  in  the  cause  have  not  as  jet  reached  that 
state  of  matority,  which  they  must  obtain  before  that  question 
is  presented  for  adjudication.  The  decree  as  respects  the 
conflicting  claims  of  the  parties  upon  the  mortgaged  premises 
makes  no  decision ;  it  simply  orders  a  sale  of  the  property, 
and  that  the  proceeds  be  brought  into  court  for  distribution. 
Jfan  constat  that  as  between  such  claimants  there  wiH  be 
any  conflict;  the  mortgaged  premises  may  sell  for  enough  to 
satisfy  all  the  liens  upon  it.  In  the  eyent  of  its  not  doing  so, 
when  the  auditor  has  stated  the  account  distributing  the 
fimd,  and  not  before,  will  the  chancellor  be  called  on  to 
adjudicate  upon  the  rights  of  the  claimants. 

It  appearing  to  this  court  that  the  substantial  merits  of 
the  cause  will  not  be  determined  by  the  reversmg  or  affirming 
of  the  decree  of  the  chancellor,  and  that  the  purposes  of 
justice  will  be  advanced  by  so  doing,  it  is  thereupon  this  22d 
day  of  December,  1837,  ordered  and  adjudged  by  the  au- 
thority of  this  court,  that  this  cause  be  remanded  to  the  court 
of  Chancery,  for  the  purpose  of  amending  the  pleadings, 
making  Upton  Scatty  if  living,  or  if  dead,  his  legal  representa- 
tives, a  party  or  parties  defendant,  and  that  such  further 
testimony  be  taken  therein,  and  other  proceedings  had  under 
the  chancellor's  direction,  as  shall  be  necessary  for  deter- 
mining the  cause  upon  its  merits. 

CAUSE  REMANDED  TO  CHANCEET. 
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Thomas  Hope,  adfn?r  of  Hannah    Hope   vs.  Thomas 
HuTCHiNS. — June,  1837. 

When  the  donor  of  personal  property  declared  in  the  deed  of  gift,  that  she 
should  not  be  debarred  or  prevented  from  holding,  using,  or  enjoying  the 
property  granted,  and  aU  profits  arising  therefrom  during  her  natural  life, 
this  reservation  does  not  quaUfy  the  absolute  character  of  the  grant  except 
only  so  far  as  to  enable  the  donor  to  use  either  the  subject  granted,  or  Us 
increase  during  her  life,  though  the  donor  remained  in  possession  till  her 
death. 

In  all  cases  of  contracts,  deeds,  and  wills,  the  intention  of  the  parties  shall 
prevail  as  a  rule  of  construction  unless  it  violates  some  established  prin- 
ciple of  law. 

Appeal  from  Harford  county^  court. 

This  was  an  action  of  Replevin  commenced  on  the  8th 
day  of  May,  1833,  brought  by  Thomas  Hutehins  against  the 
appellant  for  the  following  negro  slaves,  to  wit :  Mary,  .^n, 
Joshua,  John.  The  slaves  were  replevied  and  delivered  to 
the  plaintiff  as  per  the  schedule  returned  with  the  writ  in  this 
cause. 

The  case  was  submitted  to  the  county  court  upon  an 
agreement  and  statement  of  facts.  '^  The  defendant's  intes- 
tate, Hannah  Hope,  executed  and  delivered  to  the  plaintiff, 
TTiomas  Hutehins,  a  bill  of  sale  dated  August  21,  1818,  for 
and  in  consideration  of  the  love  and  affection  which  she,  the 
said  Hannah  Hope,  doth  bear  unto  the  said  Thomas  Hutehins 
and  Lovisah  Hutehins,  his  wife,  the  daughter  of  the  said 
Hannah  Hope,  and  for  the  better  maintenance,  support,  and 
preferment  of  them,  tibte  said  Thomas  Hutehins  and  Lovisah 
EkUehins,  his  wife,  of  a  negro  girl,  named  Betty,  two  cows, 
and  all  the  household  furniture  of  which  she,  the  said  Han- 
nah, may  be  possessed  of  at  the  time  of  her  decease — prO' 
vided  the  said  Hannah  Hope  shaU  not  he  debarred  or  prevented 
holding,  using,  and  evgoying,  the  said  property  above  as  afore- 
mentioned,  and  all  profits  arising  therefrom  during  her  natural 
life;  BXkd  the  said  Wannah  did  give  and  grant  and  confirm 
the  said  property  unto  the  said  Thomas  Hutehins,  his  heirs 
and  assignees,  under  the  proviso,  restrictions  and  limitations 
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above  mentionedi  to  take  and  enjoy,  to  use  or  dispose  of  to 
him,  the  said  Thotnas  HutchinSf  his  heirs  or  assigns,  to  his 
or  their  use  and  benefit,  and  to  no  other  purpose  or  use 
whatsoever.  This  instrument  was  duly  acknowledged  and 
recorded.  The  negroes  claimed  were  the  children  of  JBe%, 
born  after  the  execution  of  die  bill  of  sale,  and  during  the 
Kfe  time  of  Hannah  Hope.  Betty  and  her  chQdren  remained 
in  the  possession  of  Hannah  Hope  to  the  time  of  her  death. 

Upon  these  facts  the  county  court  (Archery  Ch.  J.  tmd 
Purviance^  A.  J.)  were  of  opinion  that  the  legal  estate  in 
negro  Betty  passed  to  the  grantee,  at  the  time  of  the  execu- 
tion of  the  deed,  and  that  the  reservation  in  fovor  of  the 
grantor,  only  operated  as  a  covenant  to  permit  the  grantor  to 
use  Betty  and  her  ohiklren  (the  profits)  if  she  pleased  sO  to 
do,  that,  in  this  respect  the  case  differs  fiK>m  the  decided 
cases  of  Do6son  and  Scotty  ^c.  and  therefore  rendered  judg- 
ment for  the  plaintiff  in  replevint  to  be  retained  by  him  irre- 
pleviable for  ever. 

The  defendant,  Thomae  Hope^  administrator  of  Hannahj 
brought  up  the  cause  by  appeal,  and  it  was  submitted  on 
written  notes  to  Stephen,  Dorset,  and  Chambers,  Judges. 

By  O.  Scott,  for  the  appellant. 

Constable,  for  the  appellee. 

Stephen,  Judge,  delivered  the  opinion  of  the  court. 

We  think  that  the  judgment  rendered  by  Harford  county 
court  in  this  case  was  correct,  and  oug^t  to  be  affinned.  It 
is  a  rule  of  reason  and  justice,  as  well  as  a  well  settled 
doctrine  of  our  jurisprudence,  that  in  all  cases  of  contracts, 
deeds,  and  wills,  the  intention  of  the  parties  shall  prevail, 
unless  it  violates  or  infnBges  some  established  principle  of 
law.  The  language  of  the  deed,  upon  the  construction  of 
which  the  controversy  in  Uiis  case  arises,  is,  we  think,  too 
plain  and  explicit  to  admit  of  doubt  or  difficulty  in  ascertain- 
ing its  true  meaning,,  or  legal  eSStd  and  operation.  It  ii 
most  clear,  plain,  and  palpable,  firom  the  terms  of  the  ii^tru* 
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Blent  itselfi  that  the  legal  title,  upon  its  execution,  imme- 
diately passed  to  the  grantee,  and  that  nothing  more  than  a 
mere  usufiructnary  interest,  or  right  of  enjoyment,  was  in- 
tended to  be  reserved  by  the  grantor,  in  relation,  either  to 
principal  or  piofits.     It  was  obviously  her  design  to  make 
a  beneficial  provision  for  her  daughter,  who  was  the  wife  of 
the  grantee,  reserving  to  herself,  at  the  same  time,  the  use  of 
the  property  and  its  profits,  for  her  life  only,  in  case  her 
necessities  should  require  it.     The  reservation  is  express, 
that  she  was  not  to  be  debarred  or  prevented  firom  holding, 
u^g,  and  enjojring,  the  said  property  and  all  its  profits 
during  her  naiural  ttfe.     Upon  the  most  favourable  construc- 
tion which  can  be  given  to  this  deed  for  the  appellant,  his 
intestate  could  only  take  a  life  interest  in  the  children,  con- 
sidering them  as  a  part  of  the  profits^  in  which  light  they  are 
considered  by  the  decisions  of  this  state,  and  which  give 
them  to  the  tenant  for  life,  when  bom  during  the  conti- 
nuance of  his  life  estate ;  but  it  is  manifest  from  the  terms  of 
the  instrument,  that  riie  intended  to  appropriate  and  carve 
out  for  her  own  use,  no  greater  interest  in  the  profits  than 
she  had  reserved  in  the  principal  articles,  firom  which  the 
profits  were  to  be  derived ;  and  it  is  not  understood  to  be 
denied,  or  questioned,  that  upon  her  death,  all  her  interest 
in  the  labour  and  services  of  the  mother,  immediately  ceased 
and  terminated.     We  do  not  think  that  the  decisions  of  the 
courts  of  this  state  referred  to  by  the  appellant  in  his  argu- 
ment, have  any  bearing  upon  the  merits  of  this  controversy. 
In  4  Dallas f  347,  PatUrmm^  JusticBy  in  delivering  the  opinion 
of  the  circuit  court  for  the  Pennsylvania  District^  says,  ^^  the 
great  rule  of  interpretation,  with  respect  to  deeds  and  con- 
tracts is,  to  put  such  a  construction  upon  them,  as  will  effec- 
tuate the  intention  of  the  parties,  if  such  intention  be  consis- 
tent with  the  jmnciples  of  law.    This  rule  of  construction, 
as  we  have  before  remarked,  is  the  polar  star  by  which  courts 
of  justice  are  goyemed  in  their  judicial  interpretation  of  such 
instruments,  and  in  this  case,  tiie  terms  used  by  the  donor, 
so  clearly  and  forcibly  ^press  her  intention,  that  we  think 
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the  deed  can  admit  of  but  one  construction  only,  which  is 
that  her  usufructuary  interest  in  the  mother  and  her  children 
ceased  upon  her  death,  and  that  they  then  passed  to  the 
appellee  in  full  and  absolute  property.  The  decisions  of 
Scott  vs.  Dobson,  and  Samervill  vs.  Johnsany  cited  in  the 
argument,  do  not  apply  to  this  case.  They  are  cases  where 
property  in  the  female  slaves  was  vested  in  the  tenant  for 
life;  but  in  this  case  the  property  was  transferred  by  the 
deed  immediately  to  the  appellee,  and  nothing  more  wa« 
reserved  than  a  limited  and  temporary  right  of  user,  which 
expired  upon  the  death  of  the  donor.  If  she  had  intended 
to  reserve  to  herself  a  title  ta  the  profits,  instead  of  stipulat- 
ing for  the  use  of  them  in  common  with  the  principal  property 
from  which  they  were  to  be  derived,  she  would  have  em- 
ployed language  more  appropriate  to  carry  that  intention  into 
effect ;  but  in  the  reservation  which  she  makes  of  a  right  to 
their  use  and  enjoyment  during  her  life,  they  are  placed  upon 
the  same  footing  with  the  principal  articles  specifically  enu- 
merated, and  upon  her  death  passed  with  them  to  the  appel- 
lee. We  think  therefore  that  the  judgment  oi Harford  county 
court  was  correct,  and  ought  to  be  affirmed. 

JUDGMENT   AFFIRMED. 


William  D.  Clagett  and  Charles  Hill  vs.  Richard 
AND  Henrietta  M.  Hall. — June^  1837. 

The  testator  directed  that  the  whole  of  his  estate  should  be  kept  together  for 
the  payment  of  debts.  He  then  devised  certain  lands  to  his  son  in  fee,  and 
certain  other  lands  to  the  same  son  and  another,  in  fee,  in  trust,  for  the 
separate  use  of  his  daughter  (a  feme  covert)  and  her  children,  and  autho- 
rized the  trustees  to  sell  the  trust  estate  in  case  they  deemed  it  proper. 
On  the  day  of  the  execution  of  the  will,  the  testator  conveyed  to  his  son 
the  lands  mentioned  in  the  devise  to  him.  Held,  that  if  the  conveyance 
was  made  under  the  especial  trust  and  confidence  that  the  grantee  iibould 
pay  the  debts  of  the  testator,  it  would  be  a  revocation  of  the  first  mentioned 
clause  in  the  will — and  the  fact  that  the  trustees  had  sold  the  land  devised 
to  them  would  be  evidence  that  the  testator's  debts  had  been  paid.    Hence 
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niider  inch  allegations  tbe  e.  f .  I.  B«ed  not  allege^  to  tntitle  her  te  reliei; 
elaiming  tho  exeeution  of  the  trual;  tliat  tlie  deMi  of  the  tetUtor  bad  been 
paid. 

Where  a  deed  U  charged  to  be  fraudulent,  ot  a  aecvet  tiust  to  be  its  real 
consideration,  and  when  the  conaideratieB  recited  in  it  has  not  been  dis* 
proved,  evidence  of  collateral  circumstances,  showing  an  additional  consi- 
deration not  expressed  in  the  deed,  maj  be  received  to  repel  the  frand  or 
the  secret  trust. 

Where  evidence  taken  in  the  court  of  cfaanceiy  has  not  been  made  the 
sabjeet  of  exception  under  the  act  of  1882,  ch.  S09,  sec.  6,  objectioM 
to  its  competency  are  excluded  froia  the  consideration  of  this  court. 

Where  it  is  not  alleged  or  proved,  that  by  fraud^urpriscj  or  mistake,  a  clause 
converting  an  absolute  deed  into  a  deed  of  trust,  was  omitted  to  be  inserted, 
it  would  be  inconsistent  with  the  best  established  principles  of  the  law  of 
evidence,  to  add  a  new  and  important  clause,  altering  the  terms  of  such 
deed,  by  the  admission  of  parol  evidence  showing  that  such  a  trust  was 
attached  thereto. 

It  is  error  to  decree  payment  of  the  proceeds  of  the  separate  estate  of  the 
wife  to  herself  and  her  husband,  in  opposition  to  the  prayer  of  the  bill  finr 
relief,  though  husband  and  wife  are  complainants. 

A  devise  in  fee  to  trustees  for  the  use  of  the  daughter  of  the  testator  aod  her 
children,  with  directions  that  the  trustees  shall  not  be  compelled  to  pay 
into  the  hands  of  the  husband  of  the  daughter  any  part  of  the  proceeds  of 
the  land,  but  that  the  same  shall  remain  in  the  haofibi  of  the  trastees  during 
the  life  of  her  husband,  with  power  to  tha  trustees  to  seU  the  trust  estate^ 
The  trustees  having  sold,  upon  a  bill  to  reinvest  and  enforce  the  trust  the 
children  of  the  daughter  are  not  necessary  parties.  As  far  as  the  rights  of 
the  children  are  concerned,  the  will  vests  the  property  absolutely  in  their 
mother. 

When  two  are  appointed  trustees  and  executors  of  a  will,  and  one  of  then) 
renounces,  he  cannot  be  made  chargeable  with  a  breach  of  the  trust  by  the 
other— no  proof  being  adduced  that  the  renouncing  parfy  ever  received  any 
portion  of  the  trust  fund. 

When  the  proceeds  of  a  trust  estate  are  enjoined  in  the  hands  of  an  agent  of 
the  trustee  appointed  to  collect,  and  both  principal  and  agent  called  upon 
to  bring  the  money  into  court,  the  principal  is  not  ordinarily  bound  to  pay 
interest  during  the  continnance  of  tiie  iigiinctien* 

A  trustee  acting  improperiy  with  trust  funds  may  be  compelled  to  ^ring 
them  into  court  before  the  time  at  which,  under  other  circumstances,  he 
would  be  bound  to  pay  them  to  the  c.  q.  t. 

A  defendant  in  a  chancery  cause  cannot  be  examined  as  a  witness  without  aa 
order  Of  the  chanceUor  to  that  efieet. 

One  who  has  purchased  a  part  of  the  real  estate  of  a  deceased  party,  in  a 
controversy  intended  to  esUblish  a  secret  trust  as  affecting  a  conveyance 
of  such  deceased  party,  by  which  the  grantee  agreed  to  pay  the  grantor^ 
debts,  is  not  a  competent  witness  to  est^>Ush  sach  secret  trust,  as  he  there- 
by provides  a  fund  Ibr  the  payment  of  d^bts,  aod  90  far  sxonerates  his  own 
purchase. 

11  V.9 
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When  the  substantial  merits  of  an  equity  cause  wiU  not  be  determined  by 
reversing  or  affirming  the  decree  of  the  court  of  dianceiy  or  the  pvpoeei 
of  justice  advanced  by  doing  either,  this  court  remanded  the  cause  to  amend 
the  pleadings,  make  new  parties,  state  further  accounts,  and  take  such 
further  testimony  as  may  be  necessary. 

Appeal  from  the  court  of  Gumcery. 

Joseph  W.  (Xagetty  of  Prince  George^s  county,  by  his  last 
will  and  testament,  executed  on  the  17th  April,  1828,  and 
admitted  to  probat  on  the  1st  May,  1830,  declared  among 
other  matters  as  follows : 

^<  It  is  my  will  and  desire,  and  I  do  hereby  wOl  and  direct 
that  the  whole  of  my  estate,  both  real  and  personal,  be  kept 
together  by  my  executors,  until  all  my  just  and  lawful  debts, 
funeral  expenses  and  cost  of  administration-  are  fully  paid  and 
satisfied." 

The  testator  then  devised  in  fee  to  his  son,  WiUiam  D. 
Clagettf  the  land  on  which  ^^  I  now  reside  and  all  the  land 
that  lies  contiguous  and  adjoining  thereto^^-farming  utensils 
and  stock  on  said  land,  at  testator's  death— certain  negroes — 
all  the  household  and  kitchen  furniture  and  plate,  also  as 
follows : 

^*  Itenij  I  give  and  devise  unto  my  daughter,  Susanna 
Maria  Hilly  half  of  my  lands  in  Calvert  county,  to  her  and 
her  heirs  for  ever,"  and  certain  negroes,  &c. 

^<  Itenij  I  give  and  devise  unto  my  son,  William  D.  Clagett^ 
and  my  son-in-law,  Charles  Hilly  and  their  heirs  for  ever, 
one-half  of  all  my  lands  in  Calvert  county,  in  trust,  and  to 
and  for  the  use  and  benefit  of  my  daughter,  Henrietta  Maria 
Holly  and  her  children  ;  and  my  will  and  desire  is,  that  the 
said  trustees  shall  not  be  compelled  to  pay  into  the  hands  of 
Richard  HaUy  the  husband  of  the  said  Henrietta  Maria  Holly 
any  part  of  the  proceeds  of  the  said  land,  but  that  the  same 
shall  remain  in  the  hands  of  the  said  trustees  during  ihe  life 
of  the  said  Richard  Holly  and  payments  to  my  daughter 
H.  M.  Holly  shall  be  sufficient  to  discharge  said  trustees. 
And  I  do  hereby  authorize  and  empower  the  said  trustees,  to 
convey  the  said  land  {in  case  they  should  think  proper  to  sell 
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the  same)  to  the  purchaser  or  purchasers  thereof  by  a  good 
•  and  sufficient  deed  or  deeds. 

*^  lUm^  all  the  rest  and  residue  of  my  personal  estate^  I 
will  and  direct,  shall  be  equally  divided  into  two  parts ;  one 
part  thereof  I  give  to  my  daughter  S.  M.  Hill;  and  the  other 
half  to  my  son,  W.  D.  Clagetty  and  son-in-law,  C.  Hilly  and 
their  heirs,  in  trust,  to  and  for  the  use  and  benefit  of  my 
daughter,  H.  M.  Hall,  and  her  children ;  with  like  provisions 
as  to  her  husband  and  payment  to  be  as  before,  and  I  do 
hereby  authorize  and  empower  the  said  trustees  to  sell  and 
dispose  of  the  said  persona/ property,  and  to  vest  the  proceeds 
of  Mitch  sale  in  other  property,  or  bank  stock,  if  the  said 
trustees  shall  think  it  most  advantageous  so  to  do." 

The  testator  then  appointed  W.  D.  Clagettj  and  C.  Hill, 
his  executors. 

By  a  deed  executed  on  the  17th  April,  1828,  (the  day  of 
the  execution  of  the  will,  the  testator,)  Joseph  W,  Clagettj  "  as 
well  for  and  in  consideration  of  the  natural  love  and  affection 
which  he,  the  said  Joseph  W.  Gagetty  hath  and  beareth  unto 
the  said  William  D.  GageUj  also  for  the  better  maintenance 
and  support  and  preferment  of  him,  the  said  Willian  D. 
Clagettj  and  also  for  and  in  consideration  of  the  sum  of  five 
dollars,  &c.  conveyed  unto  William  D.  Oagetty  in  fee,  all  the 
lands  and  personal  property  mentioned  in  his  last  will  and 
testament,  with  a  covenant  for  quiet  enjoyment  and  warranty 
from  all  persons  claiming  under  the  grantor. 

On  the  25th  November,  1832,  Richard  HaUy  and  Henrietta^ 
his  wife,  filed  their  bill  in  chancery,  which  was  subsequently 
amended,  charging  that  on  the  day  of  the  execution  of  the 
said  J.  W.  ClageWs  wiU,  that  the  said  W.  D.  Clagett,  ob- 
tained from  the  testator,  a  deed  of  conveyance  of  all  his 
property,  except  a  tract  of  land  in  Calvert  county,  that  said 
deed  was  obtained  by  fraudulent  pretences,  and  undue  in- 
fluence ;  and  also  that  it  was  made  under  the  special  trust 
and  confidence,  that  the  said  W.  D.  Clagett,  should  pay  the 
debts  of  the  grantor ;  that  W.  D.  Clagett,  sets  up  the  deed  as 
a  revocation  pro  tanto  of  the  will,  and  is  endeavouring  to 
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divert  the  fund  intended  for  the  benefit  of  Henrietta  M.  HoU^ 
the  complainant,  and  her  children,  to  the  payment  of  the 
debts  of  the  testator,  contrary  to  the  intention  of  the  testator, 
and  in  violation  of  the  said  W.  D.  Gagett^s  contract  with  /.  W. 
Clagett.  That  the  land  conveyed  to  W.  D.  Clagett^  by  the 
deed  of  April,  1828^  viriUi  the  assets  which  came  to  the  hands 
of  W.  D,  Clagett^  are  more  than  sufficient  to  pay  the  debts  of 
/.  W.  Clagett.  That  the  land  devised  to  the  executors  of  J. 
W.  Clagett  J  in  trust  for  complainant,  were  sold  in  January^ 
1831,  for  $3,328.64— that  the  purchaser  gave  his  bond  for 
the  same — and  that  since  the  sale,  Jatnei  Kenty  the  pur- 
chaser has  assigned  to  the  said  W.  D.  Clagett  certain  bonds, 
notes,  and  accounts,  due  by  certain  persons  to  him,  to  be 
applied  when  received^  in  satisfaction  of  said  Kent^s  bond  to 
said  W.  D.  Clagett  and  C.  WU — that  the  said  bonds^  notes^ 
and  accounts,  are  in  the  hands  of  a  certain  Vetwm  Doreey^ 
Esq.  That  the  said  W.  D.  CXageit  hath  assigned  the  said 
bonds,  notes,  and  accounts,  to  the  said  Charles  Hilly  who 
had  notice  of  complainant's  claim,  to  secure  the  payment  of 
a  debt  due  by  W.  D.  Clagett  to  Charles  HUly  or  to  indemnify 
the  said  Charles  Hill  against  some  liability  incurred  by  him 
on  account  of  W.  D.  Clagett.  That  such  assignment  is  firaudu'^ 
lent  and  void,  and  tibat  said  Charles  Hill  is  responsible  for 
the  whole  of  the  fund,  or  such  part  as  he  has  received. 
The  bill  then  claimed  a  discovery  of  the  bonds  and  notes  so 
assigned  and  amounts  due,  and  an  injunction  to  prevent  IBU 
and  Clagett  from  receiving,  and  Vemtm  H  Dorsey  from  pay- 
ing to  them  any  part  of  said  bonds,  and  that  they  should 
bring  the  sums  in  hand  into  court;  prayer  for  subpcma 
against  Clagetty  Hilly  and  Dorsej/y  for  an  execution  of  the 
trust  and  for  general  relief. 

Th^  answer  of  WUliam  D.  Clagett  denied  that  he  ever 
daimed  title  except  under  the  deed  to  him  from  J.  W.  Clagett 
«-*-all  fraud — and  undue  influence ;  and  charged  that  he  gave 
a  valuable  consideration,  to  wit:  326  acres  of  land  devised 
to  him,  called  Melwoody  by  Susanna  Maria  D^gfs^*— that  she 
also  bequeathed  to  him  a  number  of  negroes,  of  which  J.  W. 
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Ctagett  had  the  use  of  for  eight  or  ten  years,  and  the  proceeds 
of  their  labour  applied  in  payment  of  his  debts-^that  /.  W. 
CU^tU  owning  also  a  part  of  Mehoood^  united  with  this  defen- 
dant  in  conveying  it  to  his  son-in-law,  Benjamin  H.  Clarke^ 
in  exchange  for  the  lands  in  Cahert  referred  to  in  the  bill — 
that  the  defendant  sold  his  negroes  and  applied  the  proceeds, 
$2,350,  in  payment  of  /.  W.  Oagttfi  debts — that  he  paid 
also  $2,000,  and  for  one  of  the  negroes  conveyed  to  him  by 
/.  W.  Gagettj  gave  him  another — that  as  executor  he  did 
not  return  an  inventory  of  any  part  of  the  property  devised 
to  him.  The  answer  then  denied  that  the  deed  of  J.  W. 
QagUt  was  made  in  trust  to  pay  debts  of  the  grantor,  or  that 
the  defendant  had  agreed  to  pay  them — that  no  negroes  de- 
vised to  H.  M.  Ball  w^e  ever  delivered  to  her,  though  three 
of  them  were  suffered  to  remain  in  her  service,  as  she  was 
needy  and  his  sister,  and  he  did  not  desire  to  deprive  her  of 
their  services  as  long  as  he  could  avoid  it.  The  answer 
admits  the  sale  of  the  lands  to  James  Kent^  the  receipt  of  his 
bond,  and  the  asngnment  of  securities  delivered  to  Vernon 
H.  Dorrey,  Esq.  to  be  collected  and  applied  to  the  payment 
of  the  purchase  money.  That  shortly  after  the  land  was  sold, 
being  anxious  to  raise  a  sum  to  pay  off  the  judgments  against 
«/.  W.  Qagetty  he  applied  to  C  Hilly  to  negotiate  a  loan  for  him^ 
who  became  his  security,  and  obtained  for  him  from  the  Bank 
qfthe^trapoliSj  a  loan  of  $6,000,  and  from  individuals,  a  loan 
of  $3,000;  which  turns  were  applied  to  /.  W.  Clagett^s  debts  ; 
that  he  did  not  assign  Keni^t  notes  or  securities  to  him,  Hillj 
but  executed  to  him  a  mortgage  of  land  and  negroes.  That 
at  the  time  the  loan  was  effected,  the  defendant  agreed  with 
the  Bank  of  the  Metropolisj  that  as  the  money  was  collected 
on  the  bonds  and  notes  in  question,  it  should  be  paid  to  the 
bank,  in  satis&ction  of  the  loan  made  by  it ;  and  sometime 
afterwards,  that  institution  made  CharUs  HUl  its  agent,  to 
coDect  the  same,  and  in  that  character  he  gave  said  Hill  an 
order  on  V.  Doneff^  to  receive  the  money  as  collected  on  said 
bondy  he  deniea  vaj  alignment  of  the  bonds,  &c.  to  said 
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Charles  Hill.  That  one-half  of  the  purchase  moDey  of  the 
land  has  thus  been  paid  to  the  bank,  and  about  $1,700  direct- 
ly to  creditors  of  J.  W.  CUgett;  that  defendant  determined  to 
sell  the  land,  and  with  the  proceeds,  and  his  own  estate,  pay 
the  debts  of  his  testator,  and  so  soon  as  those  debts  were 
paid,  to  invest  one-half  the  amount  for  which  said  lands  was 
sold,  for  the  benefit  of  his  said  sister;  and  this  is  still  his 
intention.  That  a  portion  of  the  debts  of  his  testator  yet 
remain  unpaid,  and  according  to  his  intention  the  investment 
prayed  for  was  not  to  be  made  until  the  debts  were  fully 
paid.     Prayer  to  be  dismissed. 

The  will  of  Susanna  Maria  Digges  was  filed  ,with  this 
answer. 

The  deed  of  Joseph  W.  CHageU  and  W.  D.  Ckgett,  of  the 
19th  of  May,  1827,  for  Meltpood^  to  Beryamin  H.  darkey  his 
wife  and  children,  in  consideration  of  $10,000,  was  also  filed 
with  the  answers. 

The  answer  of  Charles  Hill  showed,  that  he  had  renounced 
the  executorship  of  /.  W.  ClageWs  will,  that  he  did  not  sell 
the  land  of/.  W.  Clagett^  and  reiterated  the  allegations  of  W. 
D.  Clagettj  in  relation  to  the  proceeds  and  application  of  the 
the  bonds  and  purchase  money  of  the  land  sold  by  W.  D. 
Clagett. 

No  answer  was  filed  by  Vernon  Dorsey. 

The  evidence  taken  in  the  cause,  so  far  as  it  is  material, 
will  be  found  in  the  opinion  delivered  in  this  court. 

On  the  10th  of  November^  1834,  the  chancellor  {Blandy) 
decreed,  that  the  deed  of  the  17th  April,  1828,  from  /.  W. 
Clagett  to  W.  D.  Clagetty  was  void  as  regards  the  rights  and 
interests  of  the  plaintiffs — that  the  defendants,  W.  D.  Clagett j 
Charles  Hilly  and  Vernon  Dorsey y  together  and  respectively, 
account  with  the  plaintiff,  HaU  and  wifeyoi  and  concerning 
.the  real  and  personal  estate  devised  by  /.  W.  Clagett  unto 
Henrietta  M.  Hally  and  of  the  proceeds  of  the  land  sold  by 
W.  D.  Clagett,  a  part  of  the  securities  for  the  payment  of  the 
purchase  money  of  which,  have  passed  into  the  hands  of  the 
said  defendants,  Charles  Hill  and  Vernon  Dorsey.    The  de- 
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cree  then  referred  the  cause  to  the  axiditor,  with  direction  to 
state  an  account  accordingly,  from  the  pleadings  and  proofs 
now  in  the  cause,  and  from  sudi  other  proofs  as  might  be 
laid  before  him,  except  the  deposition  and  testimony  of  the 
defendant,  Charles  HiUf  which  was  rejected — ^further  proof 
was  allowed  to  be  taken  on  the  usual  terms,  and  the  injunc- 
tion granted  was  continued  till  final  hearing  or  further  order. 

After  this  decree  the  auditor  stated  accounts,  and  excep- 
tions, showing  the  points  relied  on  before  the  chancellor, 
were  filed  by  consent ;  the  matters  to  which  they  relate  ap- 
pear in  the  opinion  of  this  court 

The  defendants,  William  D.  ClageU  and  Charles  Hilly 
appealed  firom  the  decree  of  the  chancellor. 

The  cause  was  argued  before  Stephen,  A&cher,  Dor- 
set, Chambers,  and  Spence,  Judges. 

DucKETT,  for  the  appellants,  contended : 

1.  That  neither  of  the  appellees  could  derive  any  benefit 
firom  the  alleged  trust  in  the  will  of  Joseph  W.  CUxgetty  until 
his  debts  were  paid,  which  is  neither  alleged  nor  proved. 

3.  That  the  deed  from  Joseph  W.  ClageU  to  WUliam  D. 
Clagettj  of  April,  1828,  was  founded  on  a  good  and  valuable 
consideration,  and  there  is  no  evidence  to  show,  that  the 
grantee  took  under  the  will,  and  not  under  the  deed — and  as 
the  debts  of  the  testator  exceeded  the  value  of  the  property  in 
Calvert  county,  and  his  other  property,  not  disposed  of  by 
the  deed — the  whole  was  applicable  to  the  payment  of  debts. 

3.  That  if  the  decree  of  the  chancellor  shall  be  afiirmed, 
the  fund  will  pass  into  the  hands  of  Richard  Hallj  the  hus- 
band of  the  female  complainant,  contrary  to  the  clear  inten- 
tion of  the  testator. 

4.  That  the  bOl  is  defective  is  not  making  the  children  of 
the  female  complainant,  parties,  and  in  the  omission  of  other 
necessary  parties. 

5.  That  Charies  HUl  having  renounced  the  trust  could  not 
be  either  jointly  with  WUliam  D.  Clagettj  or  separately 
charged  Um  a  breach  of  trust  by  the  latter  if  he  has  been 
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guilty  of  one,  and  that  the  chancellor  erred  in  so  chargbg 
him. 

6.  It  being  apparent  that  Charles  HUl  was  bona  Jlde  under 
the  impression  that  the  Calvert  property  was  liable  to  be  sold 
for  the  payment  of  debts,  he  is  not  to  be  charged,  because 
such  an  application  has  been  made ;  especially  as  the  estate 
of  William  D.  Clagett  is  neither  alleged  nor  proved  to  be 
insufficient. 

7.  That  the  decree  is  defective  in  requuring  Clagett  to  pay 
into  court,  the  principal  fund  against  the  express  wish  of  the 
testator,  that  it  should  remain  in  his  hands,  there  being  no 
allegation  in  the  bill  or  proof  in  the  cause,  that  the  fund  is  in 
danger. 

8.  That  the  bill  is  defective  in  not  calling  upon  the  execu- 
tors to  account,  and  in  not  calling  on  the  creditors  to  exhibit 
their  claims. 

9.  That  the  decree  is  erroneous  in  declaring  the  deed  from 
Joseph  W.  Clagett  to  W.  D.  Clagett  void,  there  being  no 
prayer  in  the  bill  that  it  shall  be  declared  void* 

10.  That  the  chancellor  erred  in  rejecting  the  testimony 
of  Charles  Hill  and  in  admitting  the  testimony  ot  James  Ktntj 
the  former  being  a  competent,  and  the  latter  an  incompetent 
witness. 

J.  Johnson,  for  the  appellant. 

Argued  the  1st,  2d,  4th,  b%  6th^  and  10th  points.  Oq 
the  question  that  the  appellants  were  not  confined  to  the  con« 
sideration  expressed  on  the  face  of  the  deed  of  the  17th  April, 
1828,  he  cited ;  1  Bar.  and  Gill^  175,  202.  To  show  that 
the  recitals  of  the  deed  did  not  operate  by  way  of  estoppeL 
3  Thos.  Co.  lAt.  467,  468.  He  contended  that  ClageU  took 
under  the  deed  and  not  under  the  will  which  was  ambulatory. 
The  words  give,  grant,  enfeoff,  import  a  delivery  of  possession* 
3  Thos.  Co.  332.  8  Rep.  82.  The  deed  and  will  are  not 
one  instrument.  2  ScL  and  Ltf.  601,  The  short  copies  of 
judgments  are  not  objected  to«  Upon  the  question  of  want  of 
parties.    3  John.  Casesj  311.    'Hiat  James  Kent,  the  pur- 
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chaser  was  a  necessary  party  bound  to  look  to  the  application 
of  the  purchase  money.  1  Poio,  on  Mort.  ch»  9,  240,  241- 
2  Fonb.  Eq.  152,  153.  1  Mad.  Ch.  Prac.  443,  545.  Sag. 
on  Yen.  368.  2  Vemony  271.  4  Ves.  Jr.  97.  8  Wheaton, 
421.  Charles  HUl  not  responsible  as  trustee.  2  Mad.  C* 
P.  162.  The  evidence  of  Kent  was  excepted  to  in  chancery. 
The  act  of  1832  is  complied  with,  and  his  evidence  as  a 
party  interested  was  properly  rejected*  Hence  the  answer 
remains  unimpeached. 

If  the  Bank  of  Metropolis  is  a  necessary  party,  the  court 
may  remand  the  cause* 

Alexander,  for  the  appellees,  contended  \ 

1.  That  the  deed  from  Joseph  W.  Clagett  to  William  D. 
Gagettj  being  dated  on  the  same  day  with  the  will  of  the 
said  Joseph  W.  Clagett  and  conveying  the  same  property  as 
is  devised  in  the  will  to  WUliam  D.  Clagett^  is  to  be  consi- 
dered as  a  part  of  the  testamentary  disposition  of  the  said 
Joseph  W.  Clagett. 

2.  That  the  said  WUliam  D.  Clagett  having  sold  the 
property  devised  to  the  appellee,  Henrietta  M.  HaUj  in  virtue 
of  the  trust  in  the  testator's  will,  is  bound  to  appropriate  the 
proceeds  in  the  manner  directed  by  the  will  for  the  benefit  of 
appellee,  Henrietta  M*  HaU. 

3.  That  there  is  sufficient  evidence  in  the  cause  that  the 
appellant,  WUliam  D.  Clagett^  claimed  the  property  devised 
to  him  by  his  father,  under  the  will,  and  not  under  the  con- 
veyance. 

4.  That  the  appellant,  JfiU,  is  chargeable  with  the  pro- 
ceeds of  the  sale  of  the  land  in  the  proceedings  mentioned, 
he  having  notice  of  the  breach  of  trust  on  the  part  of  the 
appellant,  Clagett. 

5.  That  there  Is  no  evidence  in  the  cause  to  shew  that 
Joseph  W.  Clagett  owed  or  was  liable  for  any  of  the  debts 
due  on  the  judgments,  short  copies  of  which  are  returned 
with  the  commission  ;  and  be  cited : 

Act  of  1825,  ch*  117.     1763,  ch.  13.     1729,  ch.  8,  sec.  5. 
12  V.9 
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lVes.Sr.l27.     2  Ves.  Jr.  221.     1  WiUiams  on  Ex.  5i.     1 
Simon  and  Stuart^  105.     16  Ves.  151.     3  Skoan^  699. 

Pbatt,  in  reply,  cited : 

2  GUI  and  John.  458.  1763,  ch.  13.  1  Har.  and  GUI, 
202. 

DoRS£T,  Judge,  delivered  the  opinion  of  the  court. 

The  first  reason  assigned  by  the  appellants  for  the  reversal 
of  this  decree  is,  that  the  appellees  nor  either  of  them  can 
derive  any  benefit  from  the  alleged  trust  in  the  will  of  Joseph 
W.  Clagett  until  his  debts  are  paid^  which  is  neither  alleged 
or  proved.  As  far  as  this  objection  rests  upon  the  imputa- 
tion of  defective  allegations  in  the  bill,  it  does  not  appear  to 
be  sustained.  If  all  the  matters  charged  in  the  bill  were 
true,  it  would  not  be  requisite  to  entitle  the  appellees  to  the 
relief  sought  either  to  allege  or  prove  the  non-payment  of  the 
debts  of  the  testator.  The  appellees  charge  that  the  deed 
from  Joseph  W.  Clagett  to  William  D,  Clagett^  made  under 
the  special  trust  and  confidence  that  the  grantee  should  pay 
the  debts  of  the  testator,  which  fact,  if  established,  would  in 
effect  be  a  revocation  of  that  clause  in  the  will  that  directs 
the  testator's  real  and  personal  estate  to  be  kept  together 
until  his  debts  should  be  paid.  And  the  further  allegation  of 
the  sale  of  the  land  devised  in  trust  for  Henrietta  M.  Hall 
and  her  children,  is  of  itself  evidence  that  the  debts  were  paid. 

The  second  reason  is,  that  the  deed  from  Joseph  W.  da- 
gett  to  Wm.  D.  C2agett  of  the  17th  of  April,  1828,  was  found- 
ed on  a  good  and  valuable  consideration,  and  there  is  no 
evidence  to  shew  that  the  grantee  took  under  the  w91,  and  not 
under  the  deed,  and  as  the  debts  of  the  testator  exceeded  the 
value  of  the  property  in  Calvert  county,  and  his  other  pro- 
perty not  disposed  of  by  the  deed,  the  whole  was  applicable 
to  the  payment  of  the  debts.  In  support  of  the  allegations 
in  the  bill,  that  the  deed  of  the  17th  of  April,  was  obtained  by 
fraudulent  pretences  and  undue  influence  exercised  over  the 
testator,  no  testimony  has  been  offered ;  and  the  answer  of 
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WiUiam  D.  Clageity  which  is  controlling  evidence  upon  this 
subject,  disproyes  such  an  assertion.  That  there  was  in  the 
execution  of  this  deed,  a  secret  trust  that  the  grantee  should 
pay  the  debts  of  the  grantor,  some  equivocal,  inconclusive 
testimony  has  been  offered,  rather  by  way  of  inference  than 
as  direct  proof.  It  has  been  proved  that  WUkani  D.  Clagett 
sold  the  trust  property  under  the  will,  well  knowing  the  in- 
adequacy^ of  the  testator's  estate  to  pay  his  debts,  and  that 
fi^uently  since  that  period  he  had  admitted  it  to  be  his 
intention  to  invest  the  proceeds  of  sale,  as  directed  by  the 
will  in  trust  for  his  sister  and  her  children.  From  these  acts 
and  admissions  an  inference  might  arise  of  the  existence  of 
the  secret  trust  in  relation  to  the  deed.  To  repel  which,  the 
will  of  Susanna  DiggeSy  the  deed  from  Joseph  W.  Clagett 
and  WiUiam  D.  Clagett  to  Befyamin  H.  Clarke  and  others, 
and  also  other  testimony  have  been  offered  by  WiUiam  D. 
Clagett  J  to  show  that  the  deed  of  the  17th  of  April  was  exe- 
cuted upon  a  full  and  adequate  consideration,  wholly  incon- 
sistent with  the  existence  of  the  secret  trust  aforesaid.  But 
to  such  will,  deed,  and  testimony,  the  appellees'  solicitor 
have  objected  on  the  ground  that  the  deed  of  the  17th  of 
April  being  impeached  for  fraud,  no  evidence  of  any  other 
consideration  than  that  expressed  in  it  can  be  received  to 
sustain  it.  And  the  case  of  Belts  and  wife  vs.  The  Union 
Banky  and  many  other  cases,  have  been  adduced  to  support 
the  objection.  But  the  authorities  referred  to  have  no  appli- 
cation to  the  question  on  which  they  have  been  produced. 
The  deed  before  us  has  not  been  rendered  void  and  inopera- 
tive by  disproving  the  consideration  expressed  in  it.  The 
proof  is  not  offered  to  ingraft  into  it  a  new  consideration, 
without  which  it  ceases  to  have  any  legal  existence  or  vali- 
dity, nor  to  add  to,  vary  or  change  the  written  instrument  by 
proving  a  consideration  not  expressed  in  it,  but  it  is  offered 
to  contradict  the  evidence  (if  any  had  been  produced)  of 
fraudulent  pretences  and  undue  influence  exercised  over  the 
testator ;  and  to  repel  and  discredit  the  charge  of  secret  trust 
to  pay  debts.     But  an  unanswerable  reply  to  the  objection  to 
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the  evidence  offered  is,  that  it  was  not  taken  by  exception  in 
the  Chancery  court,  agreeably  to  the  requisition  of  the  act  of 
1832,  ch.  302,  sec.  5,  and  is  therefore  excluded  from  the 
consideration  of  this  court.  Had  the  testimony  given  by 
the  appellees  to  prove  the  secret  trust  been  objected  to  in  the 
court  below  as  inadmissible  for  that  purpose,  the  objection " 
must  have  been  sustained.  The  effect  of  its  introduction 
was  in  opposition  to  one  of  the  best  established  principles  of 
the  law  of  evixlence,  to  change  and  add  to  a  written  agree- 
ment  by  a  new  and  important  clause  altering  the  terms  of  the 
contract ;  the  omission  to  insert  which  in  said  agreement  was 
neither  alleged  or  proved  to  have  been  the  result  of  fraud, 
surprise,  or  mistake. 

But  reject  if  you  please  the  evidence  now  objected  to  by 
the  appellees^  and  it  avails  them  nothing/'  Their  inferential 
proof  of  this  secret  trust  is  annihilated  by  the  answer  of  Wm. 
D.  Clagetty  and  disproved  by  the  deed  of  the  17th  of  April 
itself,  which  contains  a  covenant  warranting  the  property 
conveyed  to  the  grantee  free,  and  discharged  from  all  claims 
and  incumbrances  arising  under  the  grantor. 

The  effort  which  has  been  made  to  shew  that  the  deed  of 
the  17th  of  April  is  to  be  regarded  as  a  part  of  the  last  will 
and  testament  of  Joseph  W.  Clagetty  cannot  be  supported. 
The  deed  upon  its  face  bears  no  mark  of  such  testamentary 
character.  When  viewed  in  connection  with  the  will  no- 
such  inference  can  be  drawn  from  their  inspection.  There 
is  nothing  in  the  proof  in  the  cause  to  sustain  it  The  deed 
itself  demonstrates  its  untruth. 

We  do  not  design  at  this  time  to  express  any  opinion 
whether  Wm,  D.  Clagett  (when  the  proceedings  in  the  cause 
shall  have  been  placed  in  that  situation  in  which  they  ought 
to  be  before  a  final  adjudication  is  made  upon  the  rights  of 
the  parties)  will  be  permitted  to  apply  the  proceeds  of  sale  of 
the  trust  property  to  the  payment  of  the  testator's  debts ;  all 
we  mean  to  say  is  that  if  the  facts  stated  in  his  answer  be 
substantiated,  the  proceedings  and  proofs  in  the  cause  as 
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now  presented  to  us,  interpose  no  estoppel  or  inflexible  prin- 
ciple of  equity  to  debar  him  from  such  relief. 

In  the  discussion  of  the  third  objection  it  has  been  con«> 
ceded  to  the  solicitors  on  both  sides,  that  the  decrees  of  the 
chancellor  are  erroneous  in  ordering  the  fund  in  controversy 
to  be  brought  into  court  to  be  paid  to  the  complainants.  Such 
a  disposition  being  in  direct  opposition  to  the  prayer  for  relief, 
which  he  has  been  called  on  to  grant,  and  to  the  will  of  Joseph 
W.  Clagetty  which  in  the  most  guarded  and  explicit  manner 
excluded  one  of  the  complainants  from  the  receipt  and  parti- 
cipation in  any  part  of  the  fund. 

The  fourth  reason  is  that  the  bill  is  defective  in  not  making 
the  children  of  the  female  complainant  parties,  and  in  the 
omission  of  other  necessary  parties.  There  can  be  no  error 
in  not  making  the  children  of  Henrietta  JIf.  HaU  parties, 
because  it  does  not  appear  that  she  has  any  children,  and  if 
it  did  so  appear  they  ought  not  to  be  made  parties,  the  terms 
of  Joseph  W.  Clagett^s  will  vesting  the  property  in  contro- 
versy absolutely  in  the  mother  so  far  as  the  rights  of  her 
children  are  concerned.  But  there  is  error  in  not  making 
the  Bank  of  the  Metropolis  a  party ;  the  answer  of  Wm.  D. 
Clagett  shewing  its  interest  in  the  fund  on  which  thp  decree 
of  the  court  is  to  operate.  The  bill  contains  no  specifiq 
prayer  for  an  account  of  personalty,.  If  it  did,  or  if  the  com-? 
plainants  below  under  the  allegations  in  their  bill  and  thia 
general  prayer  for  relief  require  such  an  account,  Susannc^ 
Maria  Hill  must  be  made  a  party.  There  is  no  occasion  to 
make  her  a  party  on  account  of  any  interest  she  once  had  in 
the  moiety  of  the  Calvert  county  lands. 

The  sufficiency  of  the  fifth  reason,  which  is  that  Charles 
Hill  having  renounced  the  trust,  could  not  be  either  jointly 
with  William  D,  Clagett,  or  separately  charged  for  a  breach 
of  trust  by  the  latter  if  he  has  been  guilty  of  one,  and  that 
the  chancellor  erred  in  so  charging  him  we  think  cannot  be 
denied.  His  answer,  which  is  responsive  to  the  bill,  and 
which  is  confirmed  by  the  testimony  of  James  Kent,  taken  by 
the  appellees,  shews  his  renunciation  of  the  trust  to  which 
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he  was  appointed  in  conjunction  with  William  D.  Clagett y 
and  there  is  no  proof  whatever  that  any  portion  of  the  trust 
fund  ever  came  to  his  hands.  The  auditor  dealt  with  Charks 
Hill  accordingly.  In  making  his  audit  of  the  trust  fund  he 
stated  no  account  against  him,  there  being  nothing  in  the 
record  to  warrant  it.  In  his  account  A,  he  charged  Wm. 
D.  Clagett  with  the  entire  price  for  which  the  land  was  sold, 
with  interest  thereon  from  the  day  of  sale,  although  accord- 
ing to  the  proofs  in  the  cause  a  considerable  portion  thereof 
was  staid  by  an  injunction,  issued  in  this  cause  in  the  hands 
of  Vernon  H.  Dorsey^  a  co-defendant,  who  at  the  prayer  of 
the  appellees  was  enjoined  from  paying  the  same  either  to 
Wm.  D.  Clagett  or  Chdrles  Hilly  and  by  the  prayer  of  the 
bill  the  decree  was  asked  for  to  compel  said  Dorset/  to  bring 
the  money  into  court  for  investment.  This  injunction  was 
continued  for  upwards  of  two  years  and  a  half,  until  the  final 
decree,  when  the  chancellor  ratified  account  A,  as  above 
stated,  which  charged  William  D.  Clagett  alone,  but  further 
decreed  not  only  against  Wm.  D.  Clagett  but  against  Charles 
Hilly  also  requiring  them  to  bring  into  court  the  whole  amount 
of  account  A,  although  it  appeared  by  the  auditor's  accounts 
B  and  C,  that  a  part  of  that  amount  was  still  in  the  hands  of 
Vernon  H.  Dorseyy  under  the  operation  of  the  injunction. 
Against  Vernon  H.  Dorsey  no  decree  was  passed.  Thus, 
Hilly  as  trustee,  was  ordered  to  bring  into  court  a  large  sum 
of  money,  with  interest  thereon,  not  one  cent  of  which  was  it 
in  proof  that  he  had  ever  received,  or  ever  ought  to  have 
received,  and  to  pay  a  sum  of  money,  with  interest  thereon, 
for  two  years  and  a  half,  which  by  the  positive  injunction  of 
the  Chancery  court  issued  in  this  cause,  remained  during  that 
time  in  the  hands  of  another,  and  which  he.  Hilly  by  the 
same  injunction,  was  prohibited  from  receiving,  and  never 
did  receive  or  ought  to  have  received.  As  to  this  last  men- 
tioned sum  of  money,  and  interest,  Wm.  2>.  Clagett  shared 
the  same  fate  with  Charles  Hilly  and  his  condition  differed 
not  materially  from  that  of  Hilly  except  that  but  for  the  issuing 
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of  the  injunction  be  Was  authorized  to  have  received  that  sum 
of  money,  without  interest,  from  Vernon  H.  Dorsey, 

Our  opinion  of  the  sixth  reason  is  sufficiently  expressed  in 
the  views  we  have  taken  of  the  fifth. 

We  do  not  think  the  decree  of  the  chancellor  erroneous  on 
the  ground  assigned  in  the  seventh  reason.  Had  the  conduct 
of  William  D.  Clagett  been  such  as  it  is  alleged  to  have 
been  in  the  bills  of  complaint,  and  his  situation  as  such  as 
from  the  proofs  in  the  cause  it  would  be  fair  to  presume  it  to 
be,  and  had  the  complainants  shewn  themselves  entitled  to 
the  fund  in  question,  we  think  the  chancellor  would  have 
been  authorized  in  ordering  it  into  court. 

The  objection  raised  by  the  eighth  reason  as  to  the  form  of 
the  bill  of  complaint  we  do  not  think  well  founded.  Neither 
by  any  of  the  specific  prayers  in  the  bill,  nor  by  any  of  the 
proceedings  under  it,  have  the  complainants  claimed  any 
thing  of  the  defendants  on  account  of  the  personal  estate. 
They  could  have  no  motive  therefore  in  calling  on  the  exe- 
cutor to  account  for  the  personal  estate  of  the  deceased. 
Nor  can  a  reason  be  assigned  why  the  complainants  should 
call  on  the  creditors  to  exhibit  their  claims.  So  far  from 
admitting  the  rights  of  such  claimants  to  the  whole  or  any 
part  of  the  fund  in  litigation,  the  bill  of  ccnnplaint  is  predi- 
cated upon  a  total  denial  of  such  rights,  and  a  call  for  such 
account  and  exhibition  by  the  appellees,  would  have  been  an 
act  of  great  inconsistency.  Not  so  on  the  part  of  the  appel- 
lants. Their  defence  could  only  be  sustained  by  the  state- 
ment of  such  an  account  and  the  proof  of  the  debts  due  by 
the  testator.  It  is  for  them,  therefore,  and  not  the  opposite 
party,  to  ask  at  the  hands  of  the  chancellor  an  opportunity  of 
taking  such  account  and  exhibiting  such  proof. 

We  concur  with  the  appellants  in  their  assertion  in  tbeii 
nibth  reason,  that  the  decree  is  erroneous  in  declaring  the 
deed  from  Joseph  W.  Clagett  to  William  D.  Qagett  void,  but 
not  for  the  reason  assigned.  Had  the  appellees  estaUisbed 
by  proof  the  allegation  in  their  bill  that  the  deed  was  ob- 
tained by  fraudulent  pretences  and  undue  influence,  exercised 
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over  the  testator,  without  any  specific  prayer  for  that  purpose, 
but  under  the  prayer  for  general  relief,  it  was^  competent  for 
the  Chancery  court  to  have  vacated  the  deed.  The  error 
which  we  in  this  respect  impute  to  the  decree  is,  that  it 
vacates  the  deed  under  this  allegation  without  a  scintilla  of 
proof  to  support  it,  and  regardless  of  the  defendant's  ( Wm. 
D.  ClageWs)  answer  which  positively  denies  it. 

We  cannot  concur  in  the  appellants'  tenth  reason  ^^  that 
the  chancellor  erred  in  rejecting  the  testimony  of  Charles 
HUly*^  because  HiU  being  a  defendant  in  the  cause,  and  being 
examined  as  a  witness  without  the  pre-requisite  order  of  the 
court  for  that  purpose,  his  testimony  was  properly  rejected  on 
that  ground.  But  it  was  inadmissible  on  another  ground,  he 
had  a  direct  interest  in  defeating  the  claim  of  the  appelleea 
and  sustaining  that  of  William  jD.  Clagettj  his  co-appdlant, 
who  had  pledged  the  fund  in  controversy  to  secure  a  debt 
due  by  him  to  the  Bank  of  the  Metropolis^  and  for  which  the 
witness  offered  was  liable  as  the  endorser.  But  we  are  of 
opinion  that  the  chancellor  erred  in  permitting  the  whole 
evidence  given  by  James  Kent  to  go  to  the  auditor  in  his 
statements  of  the  accounts  directed  by  the  decree  of  the  10th 
of  November,  1834,  a  great  part  of  the  testimony  of  the  wit- 
ness appearing  to  be  inadmissible.  In  stating  the  accounts 
ordered,  the  claims  of  the  creditors  of  the  testator  upon  the 
fund  in  dispute  was  a  fit  subject  for  the  consideration  of  the 
auditor,  notwithstanding  they  were  matters  put  in  issue  by 
the  bill  and  answers.  The  witness,  Kent^  was  interested  in 
establishing  the  secret  trust  alleged  in  the  amended  bill,  as 
by  securing  to  the  creditors  payment  of  their  demands  out  of 
the  property  conveyed  by  the  deed  of  the  17th  of  April,  he 
so  far  rescued  the  lands  conveyed  to  him  in  Calvert  county 
from  the  pursuit  of  the  creditors.  So  far  also  as  to  the  evi- 
dence offered  of  the  notes  assigned  to  William  D.  Clagettj 
and  the  sperate  payment  made  upon  each  assigned  note, 
such  testimony  was  inadmissible  without  producing  the  as- 
signed notes  or  satisfactorily  accounting  for  their  non-pro- 
duction, and  on  proof  of  service  of  the  appropriate  notice  to 


Digitized  by 


Google 


OF  MARYLAND.  9T 


Clagett  and  UiU  M.  R  and  H.  M.  Hall.— 1887. 


produce  them  should  they  have  been  in  the  possession  of  the 
appellants  so  as  to  let  in  the  secondary  evidence  which  was 
offered.  The  same  objection  applies  to  that  part  of  the  wit- 
ness's answer  to  the  sixth  interrogatory,  which  alleges  the 
execution  of  the  bond  by  WiUiam  D.  Clageti  as  trustee  of 
Mrs.  HaU^  and  of  the  deed  from  Clagettj  Hill  and  wife,  to 
James  Keni.  The  chancellor  therefore  on  the  appellants' 
exception  to  the  testimony  given  by  James  Kentj  ought  to 
bare  withheld  the  following  portions  of  it  from  the  auditor, 
viz :  the  answers  of  the  witness  to  the  third  interrogatory, 
and  to  the  fourth,  except  the  proof  of  the  cash  payment  of 
$1,500,  and  to  the  fifth,  and  also  all  that  part  of  the  answer 
to  the  sixth  interrogatory  which  alleges  the  execution  of  the 
deed  and  bond  above  mentioned,  and  the  assignment  and 
payment  of  the  notes  mentioned  in  his  answer  to  the  pre- 
ceding interrogatory.  From  an  attentive  examination  of  the 
record  in  this  case,  we  are  satisfied  that  the  reversal  or  affir- 
mance of  the  decree  passed  herein,  cannot  take  place  without 
the  risk  of  doing  injustice  to  one  or  the  other  of  the  parties, 
and  have  therefore  adopted  the  following  order : 

It  appearing  to  this  court  that  the  substantial  merits  of  the 
cause  will  not  be  determined  by  the  reversing  or  affirming  the 
decree  of  the  chancellor,  and  that  the  purposes  of  justice  will 
be  advanced  by  so  doing,  it  is  thereupon,  this  twenty-first  day 
of  December,  1837,  ordered  and  adjudged  by  the  authority  of 
this  court  that  this  cause  be  remanded  to  the  court  of  Chan- 
cery for  the  purpose  of  amending  the  pleadings,  making  the 
Btmk  of  the  Metropolis  by  its  proper  corporate  name  a  party 
defendant,  and  that  such  other  and  further  accounts  be  stated 
by  the  auditor,  and  such  fiirther  testimony  be  taken  therein 
before  a  commissioner  or  commissioners,  the  auditor  or  other- 
wise, and  other  proceedings  had  under  the  direction  of  the 
chancellor,  as  shall  be  necessary  for  determining  the  cause 
upon  its  merits. 

CAUSE  REMANDED  TO  CHANCERV  UNDER  ACT  OF  1832, 

ch.  302, 

13  V.9 
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George  Warkham  vs.  Jacob  Sellers,  adm\  of  Philip 
Sellers. — Jwat^  1837. 

A  paper  iB  the  foUowing  tenns  WM  oflTefed  to  tile  OrphuM*  conit  of  OnTDH 

emnty  for  probtte. 

*'j!Uf}ui  12tA,  1S86. 
•«Tbi8  will  certirj  that  I  do  assign,  and  goM  ^  my  personal  property  unto 

Qwrfs^  IToriAam— that  is  to  say^  one  silver  watch,  one  efaest,  one  (mw- 

roHf  Ay  and  some  caipenten*  tools^  besides  two  notes  of  baDd»  one  #900» 

and  one  of  $89,  and  $18  book  account 
*^  Signed  by  me  in  the  presence  of  ThamM  Saier, 

HIS 

PHILIP  X  SELLERSr 


And  the  subscribing  witness  being  produced,  to  prove  the  exeeution  of  the 
same,  and  that  firom  conversation  with  the  deceased  at  the  time,  and  from 
other  circumstances^  that  the  said  paper  was  exectited  as  the  last  will  and 
testament  of  the  party ;  which  proof  was  rejected  by  the  Orphans*  cour^ 
and  the  paper  rejected. — Held  on  appeal,  that  the  testimony  should  have 
been  received,  and  the  decree  was  reversed,  and  the  record  remanded  for 
that  purpose. 

Appeal  from  the  Orphans^  court  of  Carroll  cooiitj. 

On  the  24th  April,  1837,  George  Wareham  lodged  the 
following  instrument  in  the  custody  of  the  register  of  wills  of 
said  county,  to  wit : 

''Jhigua  the  lith,  1836. 

''^Tbis  will  sertiiy  that  I  do  assigbn,  and  gave  all  my  per- 
sonal property  unto  George  Wareham — that  is  to  say,  one 
silver  wach,  one  chest,  one  beaurough,  and  sum  carpenters^ 
tools,  besids  two  notes  of  hand,  one  two  hundred  dollars, 
mnd  one  of  eighty-nine  dollars,  and  eighteen  dollars  book 
account. 

^'  Signed  by  me  in  the  presence  of  Thomas  Sater. 

HIS 

PHILIP   X  SELLERS.'^ 

MARK. 

On  the  1st  May,  1837,  George  Wareham  filed  his  petition, 
alleging  that  Philip  Sellers^  late  of  said  county,  deceased, 
being  without  children  or  any  lineal  descendants^^  and  being 
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desirous  of  giving  and  disposing  of  his  personal  estate  to 
the  petitioner,  'who  is  the  brother-in-law  of  the  said  Philip 
Sellers^  did  on  the  12th  August,  1836,  make  and  execute  a 
testamentary  disposition  of  his  personal  property  in  writing— 
and  by  his  mark  signed  the  same  in  the  presence  of  Thomas 
SaUr^  the  subscribing  witness — that  the  said  Philip  Sellers 
on  the  6th  September,  1836,  died,  and  left  the  said  testamen- 
tary disposition  as  and  for  his  last  will  and  testament  in 
writing,  duly  executed,  and  a  Talid  will  of  personal  property. 
That  Jacob  Sellers^  a  brother  of  the  deceased,  hath  obtained 
letters  of  administration  on  the  estate  of  the  said  deceased 
without  the  knowledge  of  petitioner.  That  since  the  grant 
of  letters  said  wiU  has  been  left  for  probat,  and  is  prayed  to 
be  taken  as  a  part  of  this  petition.  Prayer  that  the  will  may 
be  admitted  to  probatf^-that  letters  of  administration  may  be 
granted  to  petitioner,  the  sole  legatee  in  the  will — and  that 
the  letters  of  the  appellee  may  be  revoked,  for  whom  process 
was  also  prayed. 

The  said  appellee  appeared,  and  the  subscribing  witness 
to  said  paper  was  offered  as  a  witness  by  the  appellant  to 
prove  the  execution  of  the  same.  The  appellee  objected  to 
the  witness  being  sworn  and  examined,  upon  the  ground  that 
the  paper  in  question  did  not  upon  its  face  purport  to  be  a 
will,  and  that  therefore  the  court  could  not  hear  testimony  to 
establish  it  as  such.  The  appellant  also  ofifered  to  prove  by 
the  same  witness,  conversations  of  the  deceased,  made  at  the 
time  of  executing  the  said  paper,  and  from  other  circum- 
stances, that  the  said  Philip  Sellers  made  and  executed  the 
said  paper  as  and  for  his  last  will  and  testament,  and  intend- 
ed it  as  such.  The  same  objections  being  made,  the  Orphans* 
court  held,  that  the  paper  was  not  upon  its  face  a  testamen- 
tary paper,  but  an  assignment  and  gift,  intended  to  be  con- 
summated in  the  life-time  of  Philip  Sellers^  as  contended  for 
by  the  appellee^s  counsel,  and  that  no  parol  testimony  could 
be  received  for  the  purpose  of  proving  that  the  said  paper 
was  intended  by  the  said  Philip  Sellers,  as  testamentary,  and 
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that  the  paper  be  rejected  and  not  admitted  to  probata'    The 
said  George  Wareham  appealed. 

The  cause  was  argued  before  Stephen,  Archer,  Dor- 
set, Chambers,  and  Sprnce,  Judges. 

James  Raymond,  for  the  appellant,  contended : 

That  the  paper  had  all  the  formalities  of  a  will  in  its 
execution,  disposing  of  personal  property.  Wagner  vs.  Mc^ 
Donald^  2  Har.  and  John.  346.  Broum^t  exV  vs.  TUden^  et 
«x,  5  Har.  and  John.  371. 

The  ontmuf  tesiandi  may  be  established  by  parol  proof, 
and  need  not  appear  on  the  face  of  the  paper.  It  is  better 
proved  by  witnesses  than  by  the  contents  of  the  paper. 
Publication  is  proved  by  parol.  WUHams  on  Eoffrt^  53,  54. 
1  Phillips^  32,  63.  The  disposing  words  must  be  reduced 
to  writing,  and  proof  may  be  given  of  who  made  them,  and 
Mdiether  made  as  a  last  will.  Sanford  vs.  Vaughan^  et  aly  I 
Ecc.  Rep.  28.  The  paper  contains  intrinsic  evidence  that  it 
was  made  as  a  will.  The  words,  this  will  certify — to  whom  ? 
— to  futurity — to  a  court  of  justice.  It  is  of  all  his  personal 
property.  The  cases  which  relate  to  intrinsic  evidence  on 
this  head  are  White  vs.  Helmes^  1  McCordy  430.  8  Finer. 
Tit.  Dev.  Lyles  et  al  vs.  Lyles  et  al^  2  Jfott.  and  McCordy 
631.  A  will  maybe  established  by  circumstances.  JMonly 
vs.  Lakiny  1  Hagg.  130.  In  3  Ecc.  Rep.  60.  MchoU  vs. 
JVtcholSy  2  PkUlomiy  180.     1  Ecc.  Rep.  225. 

W.  P.  Maulsby,  for  the  appeUee : 

Admitted  that  no  particular  form  of  expression  or  execu- 
tion vms  essential  to  constitute  a  will*-yet  that  a  testamen- 
tary disposition  should  appear  on  its  face,  or  it  should  seem 
to  refer  in  some  mode,  to  the  death  of  the  maker.  A  refe- 
rence to  another  will  has  been  held  sufficient — ^but  here  there 
was  nothing  to  lead  the  mind  to  that  event.  Glynn  vs.  Og- 
landery  2  Hagg.  Ecc.  Rep.  428-  In  4  Ecc.  Rep.  181.  Pass- 
more  vs.  Passmore,  1  Phil.  216.     In  1  Ecc.  Rep.  76.     4 
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Ves.  Jr.  565.     Thorold  vs.  Thorold^  1  Ecc.  Rep.  1.     8  Law. 
Lib.  18. 

This  court  rerersed  the  decree  of  the  Orphans'  court  with 
costs — and  ordered  that  court  to  proceed  to  reinstate  the 
petitioner,  and  receive  the  testimony  offered  by  him,  and 
also  to  proceed  to  a  hearing  and  trial  of  said  cause,  as  to  law 
and  justice  shall  appertain ;  for  which  purpose  the  decree  was 
reversed  and  the  cause  remanded. 

D£CRK£    REVERSED   WITH    COSTS^ 


John  G.  Chapman,  arfmV  of  Samuel  Chapman  vs.  Wil- 
liam Morris. — Dcccmftcr,  1837. 

A  part;  who  aelb  prc^rty  and  receives  the  piDceeds  thereof  as  the  agent  of 

another,  who  held  the  same  in  trost,  is  liable  to  said  trustee,  in  an  action 

for  money  had  and  received,  notwithstanding  the  cestui  que  trust  knew 

of,  and  consented  to  the  sale. 
The  mere  circumstance  of  the  cestui  qua  trust  knowing  of  and  consenting 

to  the  sale,  would  not  release  the  trustee  from  his  responsibility  to  the 

cestui  que  trust. 
To  accomplish  that,  it  would  be  necessary  to  ^ew,  that  the  latter  consented 

to  look  to  the  party  who  made  the  sale  for  the  proceeds  of  the  property. 
And  in  a  suit  by  a  trustee  under  such  circumstances,  his  right  to  recover 

does  not  depend  upon  his  having  made  advances  to  his  cestui  que  trust, 

upon  the  foith  of  the  trust  fund. 

Appeal  from  Charles  county  court. 

On  the  7th  March,  1825,  William  Morris  commenced  an 
action  of  trespass  on  the  case  against  Samuel  Chapman.  His 
death  was  suggested,  and  John  G.  Chapman^  his  administra- 
tor, appeared. 

The  plaintiff  declared  that  the  said  Samud  Chapman  in 
his  life-time,  acting  for  and  in  behalf  of  the  said  WiUiamj 
who  then,  and  there,  had  and  held,  certain  negro  slaves  in 
trust  for  the  use  and  benefit  of  a  certain  Sar^h  Maddox  ;  he 
the  said  Sbmi^,  at  the  request  of  the  said  William^  sold  and 
delivered  to  divers  persons  the  said  negro  slaves,  and  received 
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therefor  the  sum  of  $1,457,  which  said  sum  of  like  money, 
the  said  William  hath  since  paid  and  satisfied  to  the  said 
Sarah  MaddoXj  by  and  under  a  decree  of  Charles  county 
court,  in  chancery  sitting ;  of  which  said  several  matters  and 
things,  the  said  Samuel  in  his  life-time  had  notice,  whereby 
an  action  hath  accrued  to  the  said  William^  to  have  and  de- 
mand of  the  said  Samud  in  his  life-time^  the  said  last  men- 
tioned sum  of  $1,457,  and  he  the  said  Samuel  being  so 
indebted,  in  consideration,  undertook  and  promised  the  said 
William  to  pay  him  the  said  sum  of  money.  The  second 
and  third  were  the  common  money  counts. 

The  fourth  count  was  for  matters  and  things  properly 
chargeable  in  account  as  per  account  filed  as  follows : 

Samuel   Chapman^  in  account  with    William  Morris. 

28th  Sept.  1818.  To  this  sum  the  proceeds  of  the  sales 
of  certain  negroes  sold  by  you  under  my  authority  and  by  my 
consent,  .        .        .        .        .        .        .        $1,467 

To  interest  thereon  from  date. 

To  this  sum,  the  costs  and  charges  of  a  certain  Chancery 
suit,  in  which  Sarah  Maddox  was  complainant,  and  William 
Morris  respondent,  paid,  laid  out,  and  expended  for  your 

use, $150 

E.  Exp.  Wm.  Morris. 

Issue  was  joined  upon  the  plea  that  Samuel  Chapman  did 
not  promise  in  his  life-time  as  alleged,  &c. 

Exception. — At  the  trial,  the  plaintiff  gave  in  evidence, 
the  certificate  of  Samuel  Chapman^  admitting  the  sale  of,  and 
receipt  of  money  for  certain  negroes  which  were  conveyed  to 
William  Morris  by  Sarah  Maddox^  amounting  to  the  sum  of 
$1,457;  and  that  Cftopmcm  sold  said  negroes  and  received 
the  money  as  agent  of  the  plaintiff! 

The  defendant,  to  suppprt  the  issue  on  his  part,  read  a  bill 
of  sale,  from  Sarah  Ware^  (now  Maddox^)  to  the  plaintiff, 
dated  8th  December,  1807,  for  the  negroes  in  question,  and 
proved  that  said  conveyance  was  in  trust  for  Sarah  Ware^ 
who  soon  aAer  intermarried  John  Maddox^  a  man  in  embar- 
rassed circumstances — that  Sarah  Maddox,  consented  that 
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said  Begroes  should  be  sold,  and  directed  that  Samuel 
Chapman^  should  purchase  out  of  the  proceeds  of  the  sale, 
groceries  and  other  necessaries  for  her  family — >that  he,  the 
defendant,  purchased  for  Mr.  and  Mrs.  MaddoXy  articles  to 
amount  of  $765  ;  that  Maddox  admitted  the  same  to  be  just, 
and  to  be  paid  for  out  of  the  proceeds  of  the  negroes — that 
the  plaintiff  admitted  that  the  proceeds  of  the  negroes  were 
for  the  benefit  and  use  of  Mrs.  MaddoXj  and  knew  of  the 
purchases  by  defendant,  as  aforesaid,  and  that  Chapman  had 
paid  to  Marrisy  $600,  part  of  the  proceeds  of  said  negroes* 
The  defendant  then  gave  in  evidence,  certain  proceedings  on 
the  equity  side  of  Charles  county  court,  by  Sarah  Maddox^ 
against  the  plaintiff  JIform,  in  which  the  said  Sarah  Maddox 
recognized  her  conveyance  to  the  said  William  Morrisy  in 
trust,  and  her  consent  to  a  sale  of  said  negroes,  on  condi^ 
tion  that  $1,000  of  the  money  should  be  reserved  for  her 
especial  use  and  benefit,  tind  vested  accordingly,  that  said 
Morris  had  neglected  to  pay  said  $1,000.  On  the  9th  June, 
1824,  it  appeared  m  said  cause  that,  the  said  Morris  was 
decreed  to  pay  said  Sarahy  $654  20;  with  interest  from 
31st  January,  1818. 

The  plaintiff  then  gave  in  evidence,  the  bill  of  interpleader 
of  Samuel  Chapmarty  and  the  answer  thereto,  in  which  CAop- 
man  claimed  to  receive  from  Morris  $600,  of  the  fund  in  con- 
troversy— and  also  gave  in  evidence  that  the  money  decreed 
to  be  paid  by  W.  Morris  to  Sarah  MaddoXy  was  paid  to  her, 
and  his  answer  to  her  bill  showing  payments  to  the  amount 
of  $892  90,  and  that  the  said  sum  was  allowed  to  liim  in  the 
settlement  with  Sarah  Maddox. 

The  plaintiff  further  gave  in  evidence,  that  at  or  about  the 
time  of  the  sale  of  the  said  negroes,  there  was  an  agreement 
between  all  the  persons  concerned,  that  $1,000,  of  the  proceeds 
of  said  sale  of  negroes,  was  to  be  reserved  by  said  MorriSy 
and  to  be  applied  to  the  purchase  of  a  house  and  lot  in  Port 
Tobacco.  That  although  Morris  frequently  saw  articles  de- 
livered by  the  defendant,  at  the  tavern  kept  by  said  John 
Miukhxy  yet  it  was  not  known  to  said  Morris^  so  far  as  said 
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witness  can  speak,  how  or  out  of  what  fund  the  same  were  to 
be  paid  for ;  he  further  proved  that  said  Chapman^  at  the  times 
when  said  articles  were  delivered,  and  during  the  time  said 
Maddox  was  keeping  tavern,  dealt  largely  in  said  tavern,  and 
had  a  large  account  in  said  tavern,  to  furnish  which  said 
articles  were  delivered. — And  the  defendant  gave  in  evidence 
that,  the  contract  for  the  reservation  of  $1,000,  was  agreed 
to  be  rescinded  by  Mrs,  Maddox^  and  said  Chapfhan^  though 
he  does  not  know  whether  Morris  knew  that  fact,  and  further 
gave  in  evidence  by  the  same  witness,  that  Mr.  Maddox  was 
largely  indebted  in  bouse  rent  to  the  said  Chapman. 

The  defendant  then  prayed  the  court  to  instruct  the  juiy, 
if  they  shall  find  from  the  evidence,  that  the  proceeds  of  said 
negroes  came  into  the  hands  of  the  said  defendant's  intestate, 
by  and  with  the  permission  of  said  Sarah  Maddox  ;  that  then 
the  plaintiff  cannot  support  the  action  on  the  count  for  money 
had  and  received,  the  said  Sarah  Maddox  having  the  uncon- 
trolled agency  of  the  fund,  and  consenting  that  the  said  Chap- 
man  should  receive  the  same.  He,  the  said  Chapman^  is  only 
responsible  to  the  said  Sarah  Maddox  ;  and  that  the  plaintiff 
cannot  recover,  unless  the  jury  further  believe  from  the  evi- 
dence, that  the  trustee  had  made  advances  on  the  feith  of  the 
trust  fund,  to  the  amount  thereof,  which  have  not  been 
allowed  to  him ;  which  prayer  and  direction  the  court  refused 
to  give,  and  the  defendant  excepted. 

The  jury  found  a  verdict,  upon  which  the  court  gave 
judgment,  for  the  plaintiff,  $1,879  75,  on  which  this  appeal 
was  taken. 

The  cause  was  argued  before  Archer,  Dorset,  and 
CBAMBE&a,  Judges. 

T.  S.  Alexander,  for  the  appellants,  contended : 

1.  That  the  trust  reposed  in  the  appellee  by  Mrs.  WarSf 
now  Maddoxy  being  by  parol  only,  and  the .  negroes  having 
been  delivered  by  the  appellee  to  the  appellant's  intestate,  to 
be  sold  toUh  the  consent  qfMrs.  Ware^  the  said  intestate  was 
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tfiereby  substituted  as  trustee  for  Mrs.  Ware^  and  became 
responsible  to  her  only  for  the  discharge  of  his  trust,  and  at 
aU  events  was  not  liable  to  be  sued  by  the  appellee  as  for 
money  had  and  received  to  his  use.  9  East  378.  9  Con. 
Ch.  JR.  1.  Price  and  JVesbit  vs.  Bighaniy  7  Har.  and  John. 
319.     1  Mad.  Ch.  Pr.  474. 

2.  Because  if  said  intestate  was  liable  to  the  appellee  at 
all,  such  liability  was  limited  in  extent  to  the  liability  of  the 
appellee  over  to  the  said  Mrs.  Ware^  and  therefore  upon  the 
case  attempted  to  be  made,  the  appellee  ought  to  have  been 
permitted  to  recover  of  the  appellant  no  more  than  he  had 
paid  or  was  bound  to  pay  to  Mrs.  Ware. 

3.  Because  the  payments  made  by  the  appellant's  intestate 
to  Mrs.  Ware,  with  the  consent  of  the  appellee,  were  good 
payments  in  law  and  ought  to  have  been  allowed  as  such  in 
the  present  action. 

J.  Johnson,  for  the  appellee,  maintained : 

1.  That  it  appearing  from  the  evidence,  that  the  intestate 
of  the  appellant  sold  the  negroes  in  question,  and  received 
the  money  for  them  as  the  agent  of  the  appellee,  he  was 
liable  to  the  latter  in  an  action  for  money  had  and  received ; 
the  more  especially,  as  the  record  discloses  the  fact,  that  the 
appellee  has  actually  been  compelled  to  pay  the  same  to  Mrs. 
Maddox  by  the  decree  of  a  court  of  competent  jurisdiction. 

2.  That  though  the  record  shows  the  amount  of  the  prin- 
cipal sum,  decreed  by  the  Charles  county  court  in  the  case  of 
Maddox  against  the  appellee,  there  is  nothing  by  which  it 
can  be  ascertained  how  much  was  actually  paid  by  the  latter, 
including  interest,  costs,  and  other  expenses  attendmg  the 
defence  of  said  suit,  all  of  which  were  proper  subjects  for  the 
consideration  of  the  jury. 

3.  That  no  question  affecting  the  extent  of  the  defendant's 
liability  is  presented  by  the  exception  taken  by  him  in  the 
court  below,  and  consequently  none  such  can  be  raised  here. 
He  cited :  2  Com.  on  Cont.  1.  Murphy  vs.  Barony  1  Har. 
and  Gfttt,  258.     Com.  Dig.  Assumpsit^  Utter  A.  P.  1.    Xowjr- 

14  V.9 
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chomp  vs.  Kenny f  1  Doug.  138.  Moses  vs.  McFerbmj  3  Bwr. 
1009.  Grahmne  4r  Parris  vs.  Harrisy  etal^b  Gill  and  John. 
489. 

Archer,  Judge,  delivered  the  opinion  of  the  court. 

The  prayer  of  the  plaintiff  is  somewhat  ambigruouslj 
worded,  but  as  we  understand  it,  it  embraces  two  proposi- 
tions, jpfr^^the  general  proposition  that  the  plaintiff  is 
not  entitled  to  recover  if  the  proceeds  came  into  the  hands 
of  the  intestate  by  the  consent  of  Mrs.  Maddozy  the  cestui 
file  trust;  and  secondly y  that  the  plaintiff  could  only  recover 
in  case  the  jury  believed  that  the  plaintiff  had  made  advances 
on  the  faith  of  the  trust  fund,  to  the  amount  thereof,  which 
have  not  been  allowed  him. 

We  think  the  court  were  right  in  rejecting  these  prayers. 
The  defendant's  intestate  was  appointed  to  sell  these  negroes 
by  the  plaintiff,  with  the  consent  of  Mrs.  MaddoXy  but  that 
fact  alone  would  not  release  Morris  from  his  responsibility  as 
a  trustee.  To  accomplish  this  purpose  the  prayer  should 
have  gone  further,  and  have  put  it  to  the  jury  to  find  the  &et 
that  she  had  consented  to  look  to  the  defendant's  intestate  for 
the  proceeds.  She  might  have  consented  to  his  agency  in 
Ae  sale,  knowing  his  responsibility  to  her  trustee,  without 
meaning  in  any  degree  to  have  looked  to  him  for  the  pro« 
ceeds,  otherwise  than  through  her  trustee ;  and  there  is  evi- 
dence to  go  to  the  jury  from  which  this  fact  might  have  been 
inferred.  It  would  therefore  have  been  erroneous  to  have 
directed  the  jury  that  the  reception  of  the  proceeds  by  con* 
sent  o£Mrs.  MaddoXy  would  prevent  the  plaintiff's  recoveiy. 

The  second  proposition  is  not  sustained,  because,  if  Ch^ 
man  was  appointed  the  plaintiff^s  agent  to  sell  these  negroes, 
and  there  is  evidence  to  go  to  the  jury  to  prove  this,  still 
Rotwidistanding  her  consent  that  Chapman  should  sell  the 
negroes,  she  may  have  looked  to  the  responsibility  of  her 
trustee,  as  Chapman^s  principal,  and  may  have  given  her 
consent  to  such  agency,  with  no  view  to  the  substitution  of 
a  new  trustee.     In  this  point  of  view  the  right  of  the  plain** 
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tiff's  recoyeiy  could  not  be  made  to  depend  upon  his  ad- 
▼ances  to  Mrt.  Maddox  upon  the  faith  of  the  trust  fund. 

JUDGMENT  AFFIBMED. 


RicfiARO  W.  Isaac  vs.  Caleb  Claeee. — December,  1837; 


An  appeal  from  the  judgments  of  the  coontf  courti  will  not  lie  in  all 
where  a  writ  of  eiror  would  lie. 

The  aet  of  1718,  eh.  4,  applies  only  to  civil  cases,  and  consequently  does  not 
cmhrace  proceedings  in  eases  of  forcible  entry  and  detainer. 

A  eeitiofiri  having  issued  from  the  county  court  to  bring  before  them  certain 
proceedings  which  had  been  bad  before  justices  of  the  peace  upon  a  writ 
of  forcil)le  entry  and  detainei^  and  the  county  court  baring  overruled 
exceptions  taken  thereto,  upon  which  the  record  was  brought  by  appeal  to 
this  court,  it  was  htU  that  it  would  not  lie,  and  the  appeal  was  dismissed. 

Quere,  whether  Uie  court  would  have  had  jurisdiction,  if  the  record  had  been 
brought  np  by  writ  of  error  ? 

Appeal  firom  Prince  Qeorge^s  county  court. 

On  the  27th  April,  1836,  the  appellant  filed  his  petition 
in  Prince  George^s  county  court,  suggesting  that  on  the  17th 
June,  1826,  Francis  Belmear  purchased  at  sheriff's  sale  cer- 
tain tracts  of  land  lying  in  said  county  and  called,  &c.  that 
he  sued  forth  writs  oihab.fac.  to  obtain  possession,  but  their 
execution  was  rendered  unnecessary  by  the  tenants  delivering 
possession  to  him  and  agreeing  to  pay  said  Belmear  rent — 
that  Bebnear  conveyed  the  land  in  fee  to  the  wife  of  your 
petitioner,  uid  that  your  petitioner  became  possessed  of  said 
land  by  his  tenants :  That  while  he  was  so  possessed  a  cer- 
tain Cdeb  Clarke  entered  upon  the  dwdling  house,  claiming 
it,  refused  to  give  it  up,  pushed  your  petitioner  from  the  door, 
and  fi>rbid  his  entering  the  same.  That  said  Clarke  then 
sued  out  a  writ  of  forcible  entry  and  detainer  against  youf 
{petitioner  returnable  on  the  20th  March,  1835.  That  your 
petitioner  objected  to  proceeding  under  said  writ  for  want  of 
notice,  but  the  justices  of  the  peace  forced  on  a  trial ;  the 
jury  returned  a  verdict  against  your  petitioner,  and  the  jus- 
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ticcs  awarded  restitution  to  said-C/arfe.  The  petition  then 
proceeded  to  allege  various  grounds  of  irregularity  in  the 
process,  the  want  of  notice  and  misconduct  of  the  justices, 
and  prayed  for  a  certiorari  to  remove  the  cause  into  Prince 
George^s  county  court. 

On  this  petition  the  county  court  awarded  a  certiorari 
directed  to  the  justices,  commanding  the  return  of  the  inqui- 
sition, and  all  proceedings  under  it  as  it  remains  before  the 
said  justices,  &c.  and  the  justices  accordingly  returned  all 
the  proceedings.  In  the  county  court  the  appellant  took 
various  exceptions  to  the  proceedings  before  the  justices, 
which  the  court  overruled,  except  that  complaining  of  the 
allowing  of  costs  by  the  justices,  which  the  court  sustained. 
The  appellant  thereupon  appealed  to  this  court. 

At  this  term  the  appellee  moved  to  dismiss  the  appeal,  on 
the  ground  that  no  appeal  would  lie,  from  the  judgment  of 
the  county  court  in  this  case. 

This  motion  was  argued  before  AacHER,  Dorset,  and 
Chambers,  Judges. 

C.  C.  Magruder,  for  the  motion. 

The  proceedings  here  were  to  regain  possession  after  a 
forcible  expulsion,  which  is  a  criminal  proceeding,  and  from 
which  no  appeal  lies.  2  Oiitty^s  Gen.  Prac.  233, 236.  The 
act  of  1785,  ch.  87,  sec.  6,  is  the  only  one  which  gives  an 
appeal  in  a  criminal  case  in  this  state,  and  it  only  applies  to 
penalties.  If  this  was  to  recover  a  fine,  an  appeal  would 
lie.  Queen  vs.  The  State,  6  Har.  and  John.  232.  The  right 
of  appeals  is  confined  to  the  cases  enumerated  in  that  act. 
That  declares  that  any  party  or  parties  aggrieved  by  any 
judgment  or  determination  of  any  county  court  in  any  civil 
suit  or  action,  or  any  prosecution  for  the  recovery  of  any 
penalty,  fine,  or  damage,  shall  have  power  to  appeal.  We 
deny  Uiat  this  is  a  civil  suit  or  action,  or  that  it  is  a  prosecu- 
tion for  the  recovery  of  a  penalty,  fine,  or  damage.  The 
remedy  is  by  writ  of  error. 
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Thos.  Duckett,  for  the  appellant,  contended : 

The  appellee's  is  a  motion  to  dismiss  the  appeal  because 
it  will  not  He,  under  the  act  of  1786,  ch.  87,  sec.  6.  It 
becomes  an  act  of  supererogation  to  attempt  to  show  by 
argument  upon  the  words  of  the  act  of  1786,  ch.  87,  sec.  6, 
that  the  appeal  in  this  case  has  been  well  taken,  since  there 
is  no  doubt,  that  before  the  act  refened  to,  a  writ  of  error 
would  have  been  sustained ;  and  this  court  themselves  have 
most  lucidly  declared  in  Queen  vs.  The  StatCj  6  Har.  and 
John.  232,  that  the  only  effect  of  the  act  in  question,  in  refe- 
rence to  cases  in  which  a  writ  of  error  would  have  laid  before 
-  the  passage  of  the  act,  is  to  give  the  party  entitled  to  it,  the 
option  to  take  either  a  writ  of  error  or  an  appeal — or  in  other 
words,  to  remedy  inconvenience  and  prevent  expense,  the 
act  of  1786,  enabled  the  party  complaining  of  error  in  the 
court  below,  to  appeal  if  he  thought  proper  instead  of  resort- 
ing to  hb  writ  of  error,  his  right  to  which  was  in  no  way 
impaired  by  the  act  of  1786,  ch.  87,  sec.  6.  If  this  court 
have  given  a  judicial  interpretation  to  the  act  of  1786,  ch. 
87,  sec.  6,  by  declaring  generally  that  where  the  party  before 
that  act,  was  entitled  to  a  writ  of  error,  smce  that  act  he  may 
at  his  option  adopt  an  appeal — the  only  inquiry  in  the  case 
at  bar  would  be,  *would  a  writ  of  error  have  been  the  proper 
remedy  before  the  act  of  1786,  ch.  87,  sec.  6.  The  motion 
to  dismiss  the  appeal  in  this  case,  therefore,  naturaUy  pre- 
sents two  inquiries  which  will  be  examined  in  the  order  in 
which  they  are  submitted.  1st.  Has  this  court  judicially 
interpreted  the  act  of  1786,  ch.  87,  sec.  6,  as  conferring  upon 
a  party  entitled  before  that  act  to  a  writ  of  error,  the  power 
after  diat  act,  at  his  election  to  take  a  writ  of  error  or  an 
appeals  2dly.  If  so,  would  a  writ  of  error  before  the  act 
of  1785,  ch.  87,  sec.  6,  have  been  the  proper  remedy  of  the 
appellee  in  the  case  at  bar. 

It  is  insisted  most  respectfully  that  the  first  proposition  is 
entirely  sustained  by  the  decision  of  this  court  in  (iueen  vs. 
The  State  J  6  Har.  and  John.  233,  and  that  giving  to  the  lan- 
guage of  the  court  in  that  case  a  reasonable  and  rational  con- 
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struction,  it  follows,  that  if  in  this  case  a  writ  of  error  would 
liei  an  appeal  will  lie.  It  is  not  pretended  that  the  fiEicts  in 
that  case  and  those  in  this  are  at  all  similar,  except  so  far  as 
they  may  be  both  regarded  as  criminal  proceedings.  The 
principles,  laid  down  by  the  court  in  the  case  alluded  to,  must 
be  regarded  as  general  principles,  int6nded«  to  enlighten  the 
profession  as  to  the  general  scope  of  the  act  in  question,  and 
the  rights  of  parties  to  appeals  under  it.  The  deckioa  of 
the  court  in  Queen  vs.  Staiej  if  intended  merely  to  prove  that 
in  that  case  the  bill  of  exceptions  was  Improperly  taken  to 
the  decision  of  the  court  below  upon  the  evidence  offered  at 
the  trials  and  the  appeal  properly  taken  from  the  decision  of 
the  court  below  overruling  the  motion  in  arrest  of  judgment, 
was  in  many  of  its  parts  unnecessary.  What  was  that  case  i 
It  was  an  indictment  for  a  penalty  under  the  act  of  1796,  ch« 
67,  sec.  19,  for  assisting  a  slave  in  eloping  from  her  master^ 
In  the  progress  of  the  cause  there  was  a  bill  6i  exceptions 
taken  to  the  opinion  of  the  court  in  reference  to  the  admissi- 
bility of  certain  evidence,  and  there  was  also  an  appeal  taken 
from  the  decision  of  the  court  overruling  a  motion  in  arrest 
of  judgment  for  certain  alleged  defects  in  the  record.  Two 
questions  therefore  presented  themselves — 1st.  Whether  the 
bill  of  exceptions  was  properly  taken-^and  2d]y,  Whether 
the  apjfeal  bom  the  decision  overruling  the  motion  was  pro- 
perly taken.  That  the  appeal  from  the  decision  of  the  court 
below  upon  the  motion  in  arrest  of  judgment  was  properly 
taken  under  the  act  of  1735,  ch.  87,  sec.  6,  no  intelligent 
mind  could  doubt^  because  the  indictment  was  for  a  penalty j 
and  the  act  in  question  gives  a  party  ^^  full  power  and  right 
to  appeal  from  a  judgment  in  a  prosecution  for  the  recovery  of 
any  penalty,  fine,  or  damages.^'  No  argument  therefore  was 
necessary  to  establish  the  right  of  the  party  to  his  appeal  in 
that  case  from  the  decision  of  the  court  overruling  his  motion 
in  arrest  of  judgment,  and  so  the  court  thought,  for  they  dis- 
missed that  part  of  the  subject  in  two  sentences,  in  the  fol- 
lowing words :  ^^  The  court  are  of  opinion  that  the  indict- 
ment in  this  case  is  sufficient,  and  they  affirm  the  judgment 
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of  tbe  court  below — this  being  a  question  of  law  apparent  on 
the  record,  the  party  was  authorized  to  appeal  by  the  act  of 
1785,  cb.  87,  sec.  6."  If  they  do  not  say  expressly  in  the 
last  of  the  sentences  above  quoted,  that  wherever  a  question 
of  law  is  apparent  on  the  record,  the  party  is  authorized  to 
appeal  by  the  act  of  1785,  ch.  87,  sec.  6,  they  certainly  come 
rejfy  near  it ;  for  they  say  that  the  party  was  authorized  to 
appeal  in  that  case,  by  the  act  of  1785,  ch.  87,  sec.  6,  <<  the 
decision  appealed  £rom  being  a  question  of  law  apparent  on 
the  record."  Now  at  common  law  it  is  very  clear  that  where 
the  error  was  apparent  upon  the  record  the  party  was  in  all 
qases,  except  perhaps  treason  and  felony,  entided  to  his  writ 
of  error.  1  Bac.  Mr.  614.  Sklk,  504.  Show.  85,  9&  6 
Mod^  130.  If,  therefore,  the  court  had  gone  no  further  in 
th^  decision  than  to  use  the  above  language  upon  the  sub- 
ject, it  might  still  have  been  fairly  argued  that  they  meant  it 
should  be  inferred  that  ^n  appeal  under  the  act  of  1785,  ch* 
87,  sec.  6,  would  lie  in  a  case  fit  for  a  writ  of  error.  But 
they  have  not  left  us  to  inference  from  the  above  language— 
they  have  expressed  the  above  idea  in  tbe  dearest  language 
imaginable.  After  asserting,  as  is  unquestionably  true,  that 
at  common  law  there  was  no  bill  of  exceptbns,  and  that  the 
statute  of  Westminster  which  first  provided  a  bill  of  excep- 
tions, gave  it  only  in  civil  cases,  and  not  in  criminal  ones, 
and  that  the  act  of  1785,  does  not  give  a  bill  of  exceptions 
in  the  criminal  cases  therein  enumerated ;  the  court  use  the 
following  lucid  and  emphatic  language  which  it  would  seem 
cannot  be  misunderstood  as  a  judicial  interpretation  of  the 
act  in  question  for  the  regulation  of  the  profession  in  the 
taking  of  appeals.  ^^  Before  that  act,  if  error  appeared  on 
the  record  it  could  be  carried  to  the  court  of  Appeds  only  by 
a  writ  of  error ;  this  was  attended  in  many  cases  with  expense 
and  inconvenience,  to  remedy  which,  the  legislature  gave  the 
party  complaining  an  election  to  carry  up  the  case  either  by 
writ  of  error  or  appeal,  and  this  is  the  only  effect  of  thai  act 
of  assembly  /"  The  language  of  the  court  in  the  above  sen- 
tence is  general,  applying  to  all  writs  of  enor — it  is  perfeedy 
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clear  and  unambiguous.  It  was  not  necessary  to  have  been 
used  in  the  above  case,  either  for  the  purpose  of  shewing  that 
the  bill  of  exceptions  was  improperly  taken,  or  the  appeal 
from  the  decision  overruling  the  motion  in  arrest  of  judg- 
ment, properly  taken.  It  emphatically  declares  that  if  in  any 
case  a  writ  of  error  will  lie,  in  the  same  case  an  appeal 
at  the  option  of  the  party  will  also  lie,  and  the  party  in  all 
such  cases  may  determine  for  himself  whether  he  will  save 
expense  or  obviate  inconvenience  by  the  one  remedy  or  the 
other  and  act  accordingly.  Without  further  argument,  there* 
fore,  it  appears  that  if  in  the  case  at  bar  a  writ  of  error  would 
have  been  an  appropriate  remedy  before  the  act  of  1786,  di. 
87,  sec.  6,  the  appeal  which  has  been  taken  must  be  sus^ 
tained.  Upon  the  second  point  to  prove  that  a  writ  of  error 
would  lie  both  before  and  since  the  act  of  1785,  ch.  87,  sec. 
6,  he  referred  to,  4  Har.  and  McHen.  3  FUzherbert^s  natum 
Brevium,  214.  1  Har.  and  John.  340.  1  SaUceld,  264.  1 
Har.  and  McHen.  538.  1  Show.  13,  260.  1  Levin,  149. 
Co.  LU.  268  a  3  Thos.  Co.  554.  1  Bacon.  325.  2  Skdk. 
504.     3  Black,  411. 

T.  S.  Alexakder,  for  the  appellant : 

A  writ  of  error  lies  in  all  cases  of  final  judgment  from  the 
King's  Bench  to  Parliament.  In  cases  of  discretion  or 
judgments  not  final,  appeals  do  not  lie.  To  remedy  errors 
in  interlocutory  decrees,  these  are  received  after  final  judg- 
ment. The  provincial  court  exercised  the  power  of  the 
court  of  King's  Bench,  and  it  was  not  founded  on  state. 
The  governor  and  council  reviewed  the  provincial  court,  just 
as  Parliament  reviewed  the  King's  Bench.  The  general 
court  took  the  place  of  the  provincial  court,  and  the  court  of 
Appeals  reviewed  its  proceedings.  Then  the  county  courts 
took  the  place  of  the  general  court. 

The  56th  article  of  the  constitution  gave  the  court  of 
Appeals  jurisdiction  with  no  limitation  on  that  power. 

The  act  of  1804,  gives  the  present  court  of  Appeals, 
jurisdiction  of  the  old  court  of  Appeals,  and  the  appeUate 


Digitized  by 


Google 


OF  MASTLAND«  113 


laaae  v$.  Cluke.^1887. 


jorifldictioir  of  the  old  general  oourt  combined.  It  unites 
both  jurisdictions  in  its  power  of  review. 

The  act  of  1785,  ch.  87,  sec.  6,  only  determines  the  final 
appellate  jurisdiction  of  the  general  court  It  establishes  die 
jurisdiction  of  the  county  courts,  and  allows  an  appeal  from 
them  to^the  general  court.  It  is  silent  as  to.  jurisdiction  of 
the  court  of  Appeals,  and  does  not  limit  it.  The  jurisdiction 
of  the  court  of  AppeslB  is  found  in  the  principles  of  the 
general  common  law,  and  not  in  the  act  of  1785. 

A  writ  of  error  in  a  criminal  cause  is  ex  dehUo  ju^iiw. 

By  act  of  1713,  ch.  4,  sec.  6,  an  appeal  lies  in  all 
cases  where  writ  of  error  lies.  It  applies  to  aU  cases  civil 
and  criminal,  and  the  appeal  in  Quetn^s  case,  shows  it  is  not 
confined  to  party  and  party,  but  extends  to  the  public.  3 
Bacon  Mr.  260.  Zrord  Proprietmry  vs.  Broum,  1  Hot.  and 
McHtmyy  4^.     State  vs.  Scribnery  2  Gill  and  John.  246. 

A.  C.  Ma6&ud£B,  in  reply. 

In  cases  of  forcible  ^ntry  and  detainer  a  certiorari  may  go« 
The  grounds  must  be  stated.  Here  the  grounds  of  the  appli- 
cation were  declared,  and  die  writ  issued.  The  objections 
were  not. sustained  by  the  counly  court  Then  will  an  appeal 
lie?  The  analogy  borrowed  firpm  the  appellate  power  of 
the  house  of  lords  does  not  apply. 

Before  the  act  of  1785,  an  appeal  was  flowed,  but  it  flowed 
from  our  own  legislative  acts  of  1712, 1713.  Now  the  act 
of  1713,  does  not  apply  to  this  class  of  cases.  No  act  but 
1785,  ai^orize9  an  appeal  in  criminal  cases,  and  it  does  not 
embrace  this  class,  (^ueen^s  case  is  no  authority,  that  was 
for  a  fine,  and  the  court  in  deciding  that  cause  confined  the 
right  to  the  cases  enumerated.  Expressio  unius  est  excbuio 
alterius. 

Dorset,  Judge,  delivered  the  opinion  of  the  court. 
From  the  numerous   authorities  referred  to  in  shewing 
cause  why  this  appeal  should  not  be  dismissed,  it  would 
appear  to  have  been  assumed  by  the  appellant,  that  an  appeal 
t  15  V.9 
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would  lie  firom  the  judgment  of  the  county  court  to  thia  court, 
in  all  cases  where  a  writ  of  error  would  lie*  To  this  position 
we  cannot  assent.  The  act  of  1713,  ch.  4,  entitled  *^  an  act 
for  regulating  writs  of  error  and  granting  appeals  from  and  to 
Hie  courts  of  common  law  within  the  proyince,"  applies  to 
civil  cases  only.  The  proceedings  in  cases  of  forcible  entry 
and  detainer,  form  a  part  of  our  criminal,  not  civil  jurispru- 
dence ;  and  therefore,  the  rig^t  of  appeal  in  such  cases,  is 
not  provided  for  by  that  act.  If  it  exist  at  all,  it  can  only 
be  derived  from  the  act  of  1785,  ch.  87,  sec.  6,  which  enacts 
*^  that  any  party  or  parties  aggrieved  by  any  judgment  or 
determination  of  any  county  court,  in  any  civU  suit  or  action, 
or.any  prosecution  for  the  recovery  of  any  penalty,  fine,  or 
damages,  shall  have  fiill  power  and  right  to  appeal  from  such 
judgment  or  determination  to  the  general  court.''  Under 
this  latter  a6t  of  assembly,  the  case  of  the  appdiant  cannot 
be  sustained,  there  being  no  judgn^nt  or  determination  of 
the  county  coi^  for  any  penalty,  fine,  or  damages :  the  sole 
effect  of  the  proceeding  being  the  finding  an  inqubitbn 
against  the  appellant,  for  the  forcible  entry  and  detainer,  and 
the  award  of  restitution  with  costs  to  the  appellee.  Jenxftr 
vs.  The  Lord  Pr&prietaryy  1  Bar.  md  McHenry,  586.  The 
appeal  in  this  case  is  dismissed. 

We  wish  it  understood  that  in  deciding  this  case  we  mean 
to  intimate  no  opinion  upon  the  question,  whether  this  court 
would  have  appellate  jurisdiction  in  this  case  had  it  been 
brought  up  by  writ  of  error. 

APPEAL   DISMISSED. 
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Thomai,  Adm'X  of  Bradlee  «•.  The  Frederick  Co.  School.— 18S7. 

Catharine  Thomas,  Adm'x  of  Newton  Bbadlee  vs. 
The  Visitors  of  Frederick  County  School. — JDe- 
cember^  1837. 

As  a  jgeneral  rale,  an  executor,  or  administrator  will  be  made  to  pay  interest 
to  the  distributees  on  a  balance  admitted  to  be  in  his  hands,  and  payable  to 
them,  in  a  legal  course  of  administration.  And  where  an  adniinistntriJE 
had  retained  in  her  hands  a  sum  of  money,  dae  to  the  party  entitled  as 
distributee,  without  appljdng  to  the  court  pending  a  controversy  in  relation 
to  the  title  thereto,  for  permission  to  deposite,  or  dispose  of  it,  so  as  to 
prevent  the  accumulation  of  interest,  she  was  held  liable  to  pay  interest. 

The  decision  of  the  Oq;>hans'  court,  when  not  appe%)ed  from,  is  conclusive, 
as  to  the  per  centum  to  be  allowed  an  executor,  or  administrator  for 
commissions.  • 

No  allowance  ibr  commissions  should  be  made  upon  the  interest,  chargeable 
to  an  executor,  or  administrator,  for  delaying  the  payment  of  the  principal 
sum. 

It  is  the  uniform  practice  at  law,  where  some  of  the  issues  are  found  for  the 
plaintiff,  and  others  for  the  defendants,  to  allow  costs  to  the  party,  in 
whose  lavour  the  ilnal  judgment  is  given,  and  such  is  the  general  rule  in 
ehancery. 

Appeal  from  the  equity  side  of  Frederick  county  court. 

The  bill  in  this  cause  was  filed  by  the  appellees  on  the 
12th  September,  1828,  and  charged  that,  Newton  Bradlee 
died  intestate  in  Frederick  county,  without  leaving  any 
known  relations  or  representatives,  within  the  fifth  degree  of 
consanguinity,  or  affinity ;  that  letters  of  administration  were 
granted  on  his  estate  to  the  appellant;  that  she  had 
assets  which  the  appellees  claimed  under  certain  acts  of 
assembly,  as  the  public  school  of  this  county.  Letters  of 
administration  were  granted  to  the  appellant  in  February, 
1826.  Her  first  account  was  passed  on  the  23d  October, 
1826,  in  which  she  charged  herself  among  other  matters, 
with  $1,168,  interest  received  on  United  States  stock,  and  it 
appeared  she  then  owed  a  balance  of  $743  58,  to  the  estate 
of  Bradlee.  Her  second  account  showing  a  balance  due 
firom  her  of  $4,273  70,  was  passed  on  the  7th  February, 
1832.  In  this  she  was  charged  the  balance  of  the  firet 
account  $3,450,  principal  of  United  States  stock,  and  with 
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dividends  on  said  stock,  to  the  1st  July,  1828,  f  126,  and  to 
the  1st  January,  1829,  f  303  75,  when  the  dividends  on  said 
stock  ceased,  the  government  having  notified  its  intention  to 
pay  off  the  debt.  The  same  account  credited  her  with  com- 
missions, $329  90,  being  six  per  centum  on  $5,498  46. 
The  stock  of  the  government,  was  not  in  fact  collected  by 
the  appellant,  until  the  7th  April,  1834. 

The  right  of  the  appellees  to  the  balance  in  the  hands  of 
the  appellant,  having  been  established  by  a  previous  decision 
of  the  court,  7  QiU  and  John.  369,  the  auditor  of  Frederick 
county  court,  stated  an  account  in  which  he  deducted  from 
the  balance  of  the  second  account  passed  by  tlie  Orphans' 
court,  to  wit:  the  sum  of  $4,273  70,  the  principal  of  the 
United  States  stock,  $3,450,  creating  a  balance  due  on  the 
7th  February,  1832,  of  $823  70,  on  which  he  charged  the 
appellant  with  interest  from  that  period  to  the  making  of 
ike  report,  and  also  charged  her  with  interest  on  the  prmcipal 
sum  of  the  public  stock  from  the  period  of  her  actual  receipt 
of  it  to  the  time  above  mentioned  ;  and  charged  her  with  ihe 
costs  of  the  proceeding,  making  the  whole  b^nce  due, 
$4,997  75. 

The  costs  charged  in  this  audit  were,  1st.  The  complai- 
nant's costs  in  the  county  courts  before  the  first  appeal, 
$10  34.  2d.  The  costs  in  the  court  of  Appeals,  $53  85. 
3d.  The  clerk  of  Frederick  county  court  fee,  $15  68.  4th. 
Auditor's  fees,  $9. 

The  defendant  excepted  to  the  account  and  report  of  the 
auditor  on  the  following  grounds  : 

1.  Because  the  defendant  is  no  where  allowed  such  com- 
missions, as  she  is  by  law  entitled  to,  neither  by  the  Orphans' 
court,  nor  by  the  auditor. 

2.  Because  no  interest  should  have  been  charged  against 
her  in  said  account,  except  the  interest  on  $3,450,  from  7th 
April,  1834,  because  there  is  no  proof  in  the  record  that  any 
other  interest  was  received  by  her  and  not  accounted  for, 
whereas  she  is  charged  with  $209  68,  as  interest^  of  which 
there  is  no  proof  in  the  record  or  account 
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3.  Because  she  is  erroneously  charged  in  said  account 
with  a  balance  of  $823  70,  due  7th  February,  1832,  of 
which  there  is  no  proof.  On  the  settlement  of  the  first 
account,  of  23d  October,  1826,  she  is  charged  with  a  balance 
of  $743  58,  the  plaintiffs  in  this  bOl  daim  the  principal  sum^ 
but  at  no  time  ckmandid  interest  thereon,  and  the  decree  of 
15th  March,  1834,  passing  it  by,  does  not  hold  respondent 
accountable  for  interest  on  $743  58,  cash  in  hand,  but  merely 
far  such  amount  of  interest  as  was  actually  received  on  the 
stock  therein  named,  which  interest  commenced  7th  April, 
1834,  and  not  before,  yet  has  the  auditor  in  said  audit,  by 
pursuing  the  instructions  of  the  plaintiff's  solicitor,  and  against 
the  admission  of  the  complainants  in  their  bill,  without 
authority,  and  of  the  decree  aforesaid,  charged  interest  or 
moneys  which  the  plaintiff^  are  by  their  own  showing  and 
the  decree  aforesaid  estopped  to  demand.  This  exceptant 
here  impeaches  the  legality  of  the  first  and  final  account  of 
the  Orphans'  court,  marked  exhibit  A,  and  avers  they  are  fun- 
damentally wrong  as  respects  the  commissions  there  allowed. 

4.  Because  if  the  said  audit  be  correct  in  law  and  fact, 
respondent  should  have  been. allowed  a  commission  of  ten 
per  cent,  on  the  amount  reported  to  be  due,  to  wit : 
$4,906  68,  (exclusive  of  costs,)  whereas  by  reference  to  the 
final  account  settled  7th  February,  1832,  it  appears  she  was 
allowed  six  per  centum  on  the  sum  received,  amounting  to 
$329  90,  the  interest  growing  due  according  to  this  audit, 
firom  7th  February,  1832,  is  $635  18,  on  which  sum  no 
commissions  whatever  is  allowed,  and  a  trustee  is  as  much 
entitled  to  commissions  on  interest  as  on  principal  actually 
collected. 

5.  Because  the  items  of  $10  34,  $15  68,  $9,  audited  in 
said  account,  are  not  chargeable  to  defendant,  for  the  court 
of  Appeals  merely  affirmed  the  interlocutory  decree  of  this 
court,  as  it  really  was,  which  did  not  award  any  costs  to  the 
plainti&y  and  therefore,  the  court  of  Appeals  could  not  decree 
the  costs  of  the  county  court,  until  this  court  did  so  first 
decree. 
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6.  That  said  account  and  report  are  erroneous  in  fiict  and 
law. 

The  county  court,  {Buchanan  C.  J.)  on  the  20th  May, 
1836,  decreed  that  the  report  of  the  auditor,  except  as  to  the 
costs  referred  to  in  the  fifth  exception,  be  confirmed,  and  that 
the  defendant  pay  to  the  complainants,  or  bring  into  this 
court  for  that  purpose,  on  or  before  the  16th  June,  1836,  the 
sum  due  by  the  auditor's  report  of  $4,962  73,  being  the 
whole  amount  due  to  the  complainants  under  the  proceedings 
in  this  cause,  except  the  clerks  and  other  costs  including  the 
auditor's ;  and  that  the  defendant  pay  to  the  complainants 
their  costs  in  this  court  as  ako  the  auditor's  fees. 

From  the  decree  the  said  QUharine  Thotnas  appealed. 

The  appeal  was  argued  before  Archsb,  Dorset,  and 
Chambers,  Judges, 

By  Balch,  for  the  appellant,  and 
By  W.  Ross,  for  the  appellee. 

Chambers,  Judge,  delivered  the  opinion  of  the  court. 

The  appeal  is  taken  from  the  opinion  of  the  court,  over- 
ruling the  exceptions  filed  by  the  appellant  in  the  court 
below  to  the  auditor's  report,  and  the  duty  of  this  court  is 
therefore  limited  to  the  consideration  and  decision  of  the 
questions  raised  by  those  exceptions.  The  various  other 
points  argued  by  the  counsel  for  the  appellants  will  not  be 
discussed  by  the  court. 

The  first  exception  is  abandoned.  The  fact  that  commis- 
sions were  allowed  by  the  Orphans'  court  is  manifest  on  the 
face  of  the  account,  and  of  course  the  contrary  could  not  be 
urged. 

The  second  exception  denies  the  obligation  of  the  appel- 
lant to  pay  interest  on  the  balance  of  the  estate,  except  only, 
to  the  extent  she  has  received  interest. 

The  letters  of  administration  were  granted  m  February, 
1826.  The  first  aocmmt  was  passed  in  October,  1826,  and 
left  a  balance  in  the  hands  of  the  administratrix  ol  $743  58, 
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consistbg  of  cash  recmed,  except  the  small  amount  of 
specific  articles^  $27  71.  The  second  account  vras  passed 
hj  the  admmistratrixy  on  the  7th  February,  1832,  and  charges 
her  with  the  balance  of  the  first  account,  the  principal  of  the 
United  States  stock,  and  the  dividends  received  by  her  on 
that  stock  since  the  first  account,  and  the  balance  of  this 
lecond  account,  after  deducting  the  disbursements,  claimed 
commissions  at  six  per  cent,  and  the  principal  sum  of  the 
United  States  stock,  is  stated  by  the  auditor  to  be  $823  70. 
The  principal  of  the  stock  the  auditor  has  deducted  firom  this 
account,  because  the  certificate  of  the  register  of  the  treasury, 
which  was  admitted  in  evidence,  stated,  that  the  principal 
was  in  fiict  paid  on  the  7th  April,  1834.  The  same  certifi- 
cate shows  that  the  dividends  charged  in  the  second  ad' 
ministration  account,  were  paid  to  the  administratrix  as  early 
as  May,  1829. 

The  appellant  then  standing  in  the  attitude  of  an  adminis- 
tratrix sued  by  a  distributee,  with  assets  subject  to  distribu- 
tion, all  received  as  eaily  as  May,  1829,  except  the  amount 
of  the  United  States  stock,  is  charged  with  interest  on  the 
amount  thus  received,  notfi*om  1829,  but  firom  7th  February, 
1832;  when  the  last  account  was  passed,  and  oh  the  United 
States  stodc,  not  firom  the  time  when  it  might  have  been 
received  by  ap|dying  6>x  it,  not  firom  the  passing  of  the 
account  in  18^,  when  it  was  charged  as  an  item  to  be 
accounted  for,  as  in  tiie  hands  of  the  administratrix,  but  firom 
ttie  day  it  is  admitted  to  have  been  received  in  point  of  ftct, 
to  wit  :7th  April,  1834. 

It  is  difficult  to  conceive  any  just  principle,  upon  which  a 
defendttit  can  be  excused  firom  the  payment  of  interest,  upon 
the  sum  claiared  by  a  distributee,  as  an  admitted  balance  of 
personal  estate  in  the  hands  of  such  defaidant,  and  due  to 
the  plaintiff,  in  a  legal  course  of  distribution,  as  a  general 
rule.  In  this  case  the  sole  question  in  contest  has  been, 
whether  the  appellee,  the  complainant  bdow,  was  the  party 
entitled  as  distributee.  That  there  was  a  sum  in  the  hands 
of  the  appellant,  as  administratziX,  due  to  the  person  or  peisens 
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rigbtfully  claimiiig  ts  distributee,  is  not^  nor  can  k  be  denkd^ 
and  it  n  equally  certain,  that  she  made  no  effort  by  any 
application  to  the  Orphans'  court,  or  to  the  cotmty  court  of 
Frederick^  as  a  court  of  Chancery,  pending  this  coBtroTersy, 
to  deposite  or  dispose  of  the  amount,  so  as  to  prevtot  the 
furdier  accumulation  of  interest  upon  it 

We  think  then,  that  the  appellant  was  bound,  as  in  ordi- 
nary cases,  to  pay  interest  on  the  amount  subject  to  distribu- 
tion, and  we  also  diink,  the  rules  of  interest  adopted  by  the 
auditor,  are  as  lenient,  as  she  had  any  claim  to  expect  or 
require. 

The  objections  contained  in  the  third  exception,  will  bf 
answered  by  what  has  been  said  in  regard  to  the  second. 

The  fourth  exoepiion  ervoneously  assumes,  that  the  deci- 
non  of  the  Orphans'  court  unappealed  from,  is  not  c<«clusiYe 
as  to  the  per  centum  allowed  to  an  executor  or  adnunistrator 
for  commissions^  The  decisions  of  the  court  have  settled 
that  question.  The  daim  which  is  urged  to  commissions 
on  the  interest  accruing  to  the  distributee,  on  the  surplus^ 
remaining  after  deducting,  commissions  is  utterly  ipde^nsibley 
and  would  be  in  effect  to  reduce  tjie  interest  to  less  than  six 
per  cent  and  put  the  difference  into  the  pocket  of  die  appel- 
lant, as  a  premium  for  delay  in  paying  oirer  t)^  surplus. 

The  fifth  ei^ception  was  ruled  good  by  the  court  below, 
and  the  only  question  raised  here  in  i^;aiDd  to  it,  is  in  cespect 
to  the  costs  consequent  upon  the  pactioular>|>roceedings  to 
which  the  items  embraced  by  it  have  givea  rise.  The 
appellant  contends  that  the  costs  thus  inouned  ou^t  to  be 
allowed* 

So  iSur  as  we  can  learn,  there  has  be^n  a  uniform  j^^actice 
as  well  in  such  a  case  as  this,  ss  in  the  analogous  case  of 
issues  at  law,  part  of  which  have  been  found  for  plainti^  and 
others  for  defendant.  In  aU  such  cases  the  practice  has 
been,  to  allow  foil  costs  to  the  party  in  whose  favour  the 
final  judgment  in  the  ca^e  has  been  given.  We  should 
hesitate  to  disturb  this  long  settled  practice,  even  if  th^  costs 
were  considerable,  and  the  maans  of  ascertaining  them  per* 
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fectly  practicable,  but  as  neither  of  these  ftcts  exist  in  the 
present  case,  we  will  only  express  our  approbation  of  the 
general  rule. 

The  sixth  and  last  exception  is  not  so  much  a  specific 
objection,  as  a  general  conclusion  of  law  and  fact  adverse  to 
the  claim  of  the  appellee,  and  as  the  yiew  taken  by  this  court 
accords  with  that  taken  by  the  county  court,  and  which  leads 
to  the  contrary  conclusion,  we  concur  with  the  opinion  ex- 
pressed by  that  court,  in  over-ruling  this  exception  also,  and 
affirm  the  decree* 

DEC&£E   AFFIEMED. 


The    Maryland    Insurance    Company  vs.  Joseph    S. 
BossiERE. — DecembeTy  1837. 

In  the  construction  of  a  contract  of  insurance,  as  in  other  cases,  the  intention 
of  the  parties,  when  it  can  be  ascertained,  must  govern  their  rights  unj)er  it. 
The  order  when  adopted  into  the  policy,  forms  a  part  of  it,  and  is  to  be 
adverted  to,  and  considered  in  giving  it  a  construction. 

It  is  an  established  principle  in  the  law  of  insurance,  that  the  underwriters 
are  presumed  to  be  acquainted,  with  the  nature  and  course  of  thf  voyage, 
which  they  undertake  to  insure. 

Where  insurance  was  effected  on  a  cargo,  at  and  from  St  A.  with  liberty  of 
two  ports  on  the  Spanish  main,  and  at  and  from  any  of  them  to  B,  by  a 
policy  subscribed  on  the  4tb  day  of  April,  1881,  upon  an  order  therein 
referred  to»  as  follows : 

|M,600  insurance  is  wanted,  on  cargo  of  schooner  j^rgonaut.  Obtain  Magin- 
nmf,  at  and  from  St,  jSndreas,  with  liberty  of  two  ports  on  the  Spanish  main, 
and  at  and  from  any  of  them  to  Baltimore,  with  a  return  for  each  port 
not  used.  Ot^ytaift  JDririibiNaer,  of  the  schooner  i>eiia^^ 
days  since  from  Sm  Blot,  and  reports  that  the  jirganmU  sailed  from  8m 
BUm  for  St.  Jndreoi  about  the  middle  of  February  to  trade,  which  is  the 
last  account  received  of  her  proceedings— and  the  loss  occurring  on  the 
voyage  from  San  BUu  to  St.  jti^dnoi,  it  was  A«U  that  tiie  insuien  wtrt 
not  liable,  the  loss  happening  before  the  risk  commenced. 

The  order  for  the  insurance  was  intended  to  define  with  certainty  the  voyage 
to  be  insured,  and  to  obviate  all  mistake  upon  that  sulgect. 

The  authority  to  eomnteionen  to  take  testimony  is  special,  and  must  be 
sttietfy  puriuied. 

16  v^ 
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Eridence  taken  under  a  commission  in  which  a  diffiu^nt  person  from  one  of 
the  commissioners  named  therein  acted,  rejected  as  inadmissible. 

Ck>mmis8ioner8  have  no  authority  to  propound  any  questions  to  the  witnesses 
but  those  which  are  sent  out  with  the  commission,  and  the  answers  to  sudi 
questions  should  not  be  suffered  to  go  to  the  jury. 

Appsal  from  BaUimore  county  court. 

This  was  an  action  of  Covenant^  brought  by  the  appellee 
on  the  23d  September,  1833,  against  the  appellants.  The 
declaration  was  for  a  total  loss.  The  defendants  pleaded 
that  they  had  not  broken  their  covenant,  and  filed  the  follow- 
ing agreement  with  the  plaintiff. 

It  is  agreed  that  under  the  plea  of  non  infrtgit  canven" 
tioneniy  filed  in  this  cause,  the  defendants  may  rely  upon  any 
or  all  of  the  following  defences : 

1.  That  the  policy  in  question  did  not  attach. 

2.  That  the  order  for  insurance  given  by  the  plaintiff, 
through  his  agent,  Henry  Thompson^  and  the  policy  made  by 
the  defendants  in  pursuance  thereof,  constitute  the  contract, 
which  applies  only  to  a  voyage  commencing  at  SH.  jSlndna$y 
after  the  first  day  of  Februaiy,  1831. 

3.  That  if  the  policy  did  attach,  the  underwriters  have 
been  discharged  by  the  deviation  of  the  vessel. 

4.  That  the  plaintiff,  to  recover  a  verdict,  must  establish 
the  identity  of  the  voyage  made  by  the  vessel,  with  the  voy- 
age indicated  in  the  contract  with  the  defendants,  arising 
from  the  order  for  insurance,  and  the  policy. 

5.  That  there  has  been  no  proof  of  loss  and  adjustment 
thereof,  such  as  is  required  by  the  policy  in  question,  and 
that  these  are  indispensably  preliminary  to  any  action  brought 
to  recover  such  a  loss  as  is  claimed  in  this  action. 

At  the  trial  of  this  cause,  the  plaintiff,  to  support  the 
issue  on  his  part,  gave  in  evidence  a  policy  of  insurance^ 
vi2  :^«  By  the  Maryland  Ir^swrance  Company^  (No.  12,895.) 
Whereas,  Henry  TTumpson^  as  per  order^  doth  make  insu- 
rance, and  cause  himself  to  be  insured,  lost  or  not  lost,  at 
and  from  St.  Andreoi^  with  liberty  of  two  other  ports  on  the 
Spanish  main,  and  at  and  flt>m  any  of  them  to  BaUimare^ 
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upon  aU  kinds  of  lawful  goods  and  merchandises,  laden  or  to 
be  laden  on  board  the  good  schooner  called  the  Argonaut^ 
whereof  is  master,  for  the  present  voyage^  Maginney^  or  who* 
soever  shall  go.  for  master  in  the  said  vessel — beginning  the 
adventure  upon  the  said  lawful  goods  and  merchandises  from 
and  immediately  following  the  loading  thereof^  on  board  of 
said  vessel  at  St.  Andreas  aforesaid,  and  so  shall  continue 
and  endure  until  the  said  goods  and  merchandises  shall  b$ 
saftly  landed  at  Baltimore  aforesaid  j  and  it  shall  and  may 
be  lawful  for  the  said  vessel,  in  her  voyage,  to  proceed  and 
sail  to,  touch  and  stay  at,  any  ports  or  places,  if  thereunto 
obliged  by  stress  of  weather  or  other  unavoidable  accident, 
without  prejudice  to  this  insurance.  Touching  the  adven- 
tures and  perils  which  we,  the  assurers  are  contented  to  bear 
and  take  upon  us  in  this  voyage ;  they  are,  of  the  seas,  &c« 
And  in  case  of  loss,  the  same  will  be  paid  in  ninety  days 
after  proof  and  adjustment  thereof;  the  amount  of  the  note 
given  for  the  premium,  if  unpaid,  being  first  deducted.  la 
witness  whereof,  the  Maryland  Insurance  Company  have,  by 
their  president,  subscribed  the  sum  insured,  and  caused  their 
common  seal  to  be  annexed  to  these  presents,  in  Baltimore^ 
the  fourth  day  of  April,  one  thousand  eight  hundred  and 
thirty-one. 

And  also  proved  the  order  therein  referred  to  as  follows; 
memorandum,  &c. 

<<  4,500  dollars  insurance  is  wanted  on  cargo  of  schooner 
Argonaut^  Captain  Maginney^  at  and  from  St.  Andreas^  with 
liberty  of  two  other  ports  on  the  Spanish  main,  and  at  and 
bom  any  of  them  to  Baltimore^  with  a  return  for  each  port 
not  used.  Captain  Drinkwater,  of  the  schooner  Desiahy  ar- 
rived here  a  few  days  since  from  San  BlaSj  and  reports  that 
the  Argonaut  sailed  from  4SS3n  BUu  for  St.  Andreas^  about 
the  middle  if  February y  to  trade,  which  is  the  latest  account 
received  of  her  proceedings.  Heney  Thompsok. 

4th  April. — 34  per  cent,  to  return  *  per  cent,  for  each  port 
oil  the  main  not  used. 

Agreed,  for  whom  it  ouy  coBcem.  H.  T. 
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Also,  the  foUowing  deposition, — <<  Be  it  remembered,  that 
on  this  8th  day  of  November,  1834,  at  the  city  of  Baltimore, 
before  me,  personally  appeared  Robert  S.  Up$hur,  witness 
for  the  plaintiff,  in  a  certain  civil  cause  now  depending  in 
BaUimore  county  court,  wherein  Joseph  S,  Bossiere  is  plain- 
tiff, and  27ie  Maryland  Imurance  Company  is  defendant — and 
deposeth  and  saith,  that  he  was  on  board  the  schooner  ^rgo^ 
nmUy  on  her  voyage  from  BaUimore  to  the  Spanish  main,  in 
the  fall  of  the  year,  1830.  She  arrived  at  Porto  Bello^  on  that 
coast, — in  that  port  she  discharged  part  of  her  cargo ;  how 
much,  he  cannot  say,  but  remembers  that  some  soap  was 
landed.  She  left  that  place,  sailed  along  the  coast,  touched 
at  several  places  at  which  she  landed  articles  and  received 
money  in  pay  for  them,  jeturned  her  course  until  off  Porto 
BeUo— did  not  enter,  but  landed  some  cargo  there,  and  re- 
ceived money  for  it.  From  Porto  BeUo  proceeded  to  Chagresj 
laid  there  two  or  three  days,  discharged  some  cargo,  and 
received  money  in  pay  for  it ;  from  Chagres  proceeded  to  San 
Bias  coast,  put  in  at  San  Blas^  discharged  one  hundred  bar- 
rels of  tobacco  for  safe  keeping,  proceeded  thence  for  St. 
^ndreas-'-^n  her  passage  the  vessel  sprung  a  leak — ^took  out 
some  cargo  at  St.  Andreas  to  discover  the  leak, — found  and 
stopped  it;  cargo  was  sold,  landed,  and  money  received  in 
pay  for  part  of  it,  but  does  know  that  it  was  for  all.  From 
Si.  Andreas  J  proceeded  to  the  Spanish  coast  or  main,— on 
this  passage  the  vessel  sprang  a  leak  the  second  time,  and 
upon  consultation,  it  was  thought  wisest  to  go  into  Bocotoro^ 
and  heave  her  out,  which  was  done-^this  happened  on  Sun- 
day* The  cargo  being  all  discharged  for  that  object,  she 
was  then  caulked,  and  the  leak  was  properly  stopped,  and 
then  cargo  was  taken  again  on  board,  and  she  proceeded  to 
San  BlaSf^-^n  her  passage  thither,  deponent  saw  the  town 
of  Chagres  on  fire — touched  no  where  on  this  passage  before 
she  entered  San  Bias — ^laid  in  this  port  one  day  and  night, — 
in  the  mommg,  very  early,  got  under  way, — where  bound, 
deponent  did  not  understand  rightly — ^but  after  getting  pretty 
well  clear  of  the  land,  found  themselves  among  breakers, 
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where  they  were  capsized — ^the  cargo  had  shifted,  and  the 
▼easel  was  completely  useless — the  wind  and  current  set  on 
shore,  and  they  drifted  on  shore  in  that  condition — it  was 
about  one  hour  before  day-li^t  when  she  struck,  and  bilged 
directly ;  we  set  sdl  hands  to  work  to  save  what  we  could — 
secured  some  cargo,  and  a  trunk  &at  contained  some  money 
— ^the  amount  this  deponent  does  not  know — the  trunk  was 
delivered  into  the  care  of  the  captain  and  mate,  the  super- 
cargo having  been  drowned  when  the  vessel  was  capsized — 
the  trunk  that  contained  the  money  was  stolen  from  under  the 
mate's  head,  and  deponent  saw,  in  the  morning,  some  of  the 
money  scattered  on  the  ground  near  the  tent  from  which  the 
money  was  stolen — the  amount  about  seven  or  eight  dollars ; 
he  does  not  know  by  whom  the  trunk  was  stolen — the  tent 
was  surrounded  by  the  natives,  who  stole  much  of  the  cargo 
that  had  been  saved  or  landed ;  deponent  went  and  searched 
ibr  the  trunk  in  a  swamp  close  by,  but  in  vain.  The  natives 
showed  so  much  hostility  towards  deponent  and  the  crew 
generally,  that  they  concluded  that  it  was  necessary  to  their 
own  safety  to  depart — and  they  accordingly  made  the  best  of 
their  way  home.  Deponent  remembers  that  there  was  some 
tortoise  sheU  on  board  the  vessel  when  she  was  lost,  and  he 
recollects  that  they  took  some  money  on  board  at  the  first 
port  at  which  they  stopped,  but  does  not  know  whether  it 
was  the  custom  or  course  of  trade  to  take  money  or  shells  on 
board  as  returns  of  previous  voyages,  his  station  in  the  em- 
ploy not  having  given  him  the  opportunity  of  gaining  such 
mformation.  The  cargo  that  was  taken  out  at  Si.  Andreoiy 
but  not  sold,  was  replaced  on  board — he  does  not  recollect 
die  taking  any  tortoise  shell  on  board, — it  could  not  be  taken 
on  board  vnthout  his  knowing  it ; — ^he  was  absent  on  shore 
sometimes,  however,  and  articles  might  have  been  brought 
on  board  without  his  knowing  the  fact.  They  had  not  con- 
▼enient  place  to  heave  out  at  St.  Andrtm  to  repair;  when 
^  leak  was  attended  to  at  St.  Jhuhreas^  it  was  completely 
stopped;  he  does  not  recollect  whether  the  second  leak 
occurred  in  the  same  part  or  place — ^tbey  had  not  reached  the 
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Spanish  coast  when  it  happened ;  at  the  consultation,  Boan 
toro  was  considered  the  nearest  and  best  place  at  whidi  the 
Tessel  could  be  repaired.  On  quitting  San  Bias,  before  the 
Tessel  capsized,  her  course  was  homewards,  being  the  same 
as  if  bound  to  St.  Andreas  ;  but  he  does  not  know  her  then 
destination.  The  trunk  saved,  that  contained  money,  he 
thought  from  its  weight,  must  hare  bad  several  thousand 
dollars  in  it. 
Also,  the  following  commission  and  return,  viz :  &c. 

[The  leportere  do  not  insert  the  evidence  taken  under  this  commis- 
•ion,  because  evidence  of  a  similar  tendency  will  be  found  in  the  other 
proof  of  the  plaintiff,  and  because  the  commission  in  consequence  of 
the  substitution  of  the  name  of  TurquU  Bovfie  (by  the  alcalde  who 
admiobtered  the  oaths  at  San  JSndreoi  to  the  commissioners  who 
acted,)  for  the  name  of  Dwiean  Bowie  which  was  in  the  commission 
when  it  issued  from  BdUimon  county  court,  was  rejected  as  inadmis- 
sible by  this  court.] 

The  plaintiff  then  called  Edward  Maginney^  by  whom  he 
gave  evidence,  that  he  sailed  from  Baltimore  as  master  of  the 
schooner  Argonaut^  in  November,  1830, — that  he  visited 
several  places  on  the  Spanish  mainy  and  arrived  at  St.  An- 
dreasj  in  December,  1830,  or  January,  1831,  having  sprung  a 
leak  on  his  passage  from  Chagres  thither : — that,  in  order  to 
repair  the  leak,  he  took  otit  the  cargo  from  the  forward  part 
of  the  vessel,  removed  as  much  as  he  could  to  the  deck, 
landed  the  remainder,  consisting  of  dry  goods,  one  dozen 
chairs,  three  boxes  shoes ; — ascertained  that  the  whole  of  the 
cargo  was  in  good  order.  The  leak  having  been  repaired, 
the  cargo  was  re-laden  under  the  deck,  including  what  had 
been  landed,  except  a  portion  which  had  been  sold,  compris- 
ing the  chairs  and  a  small  part  of  the  shoes,  and  part  of  th^ 
dry  goods.  A  quantity  of  merchandise,  bullion  and  specie, 
that  is,  gold  dust,  old  gold,  specie,  tortoise  shell  and  cocoa, 
which  had  not  been  before  on  board  the  vessel  were  laden  on 
board.  There  is  no  custom-house  at  St.  Andreas.  After  a 
few  days  stay  at  St.  Anireas^  flie  vessel  sailed  for  Cordea  to 
trade,  on  nearing  the  place  of  her  destmation  die  sprung  a 
leak ;  she  then  entered  C^rdea^  for  the  puipose  of  inspecting 
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Uie  leak)  and  getting  provisions  and  water. — There  examined 
the  leak, — found  that  it  was  such  as  it  was  impossible  to 
repair  without  heaving  down,  which  could  not  be  done  there« 
Remained  there  no  longer  than  was  necessary  to  examine  the 
leak,  and  chink  it  with  oakum ;  left  that  place  vnthout  tra- 
ding,  and  keeping  constant  watch  over  the  leak,  sailed  for 
Boeo  del  TorOj  the  only  place  on  the  coast  where  there  were 
any  facilities  for  heaving  down.  Arrived  there  in  about  two 
days ; — took  out  the  cargo,  loaded  it  on  board  Contain  Hum' 
fhrey^t  vessel,  then  in  port,  hove  the  Argonaut  down,  repaired 
her,  reMed  the  cargo,  which  was  then  all  found  to  be  in  good 
order,  and  immediately  thereafter,  on  the  third  day  from  their 
arrival,  set  sail  for  Cordea  upon  their  voyage,  having  gone  to 
Boco  del  Tara  for  no  other  purpose  than  repair,  and  having 
remained  there  no  longer  than  was  necessary  for  that  pur* 
pose,  and  not  having  traded,  but  paid  for  the  repairs  in 
money ;  on  her  arrival  at  Cordea  they  entered  upon  the  busi- 
ness of  the  voyage,  which  the  leak  had  before  prevented 
them  from  attending  to.  Took  in  cocoa,  tortoise  shell,  to- 
bacco and  specie,  the  tobacco  having  been  landed  there  for 
the  purposes  of  trade,  when  at  the  same  place,  previous  to 
going  to  SSf.  Anireaty  and  having  remaued  thereuntil  now, 
when  received  on  board  the  vessel.  After  a  short  stay  at 
Cordea  sailed  for  home,  about  eighteen  miles  from  land  and 
before  8he  had  shaped  her  course,  or  got  clear  of  the  reefii  in 
the  neighbourhood  of  the  point  of  St.  Blasj  the  vessel  by  a 
heavy  sea  capsized,  all  hands  washed  overboard,  the  super* 
cargo  drowned  and  the  papers  lost.  After  drifting  twenty- 
three  hours,  struck,  bilged  and  went  to  pieces,  in  spite  of  all 
exertions  of  the  captain  and  crew.  The  cargo  was  lost,  with 
die  exception  of  a  few  articles  of  the  value  of  about  five  hun- 
dred dollars.  The  witness  picked  up  out  of  the  sea^  at  the 
time  of  the  wreck,  a  letter  of  instructions  from  the  plaintiff  to 
Mr.  Bowie^  the  sup^cargo.  The  Argonaut  sailed  from  Bd/- 
timore  on  a  voyage  to  the  S^pardsh  matn,  and  before  her  arri- 
val at  St.  Andreat  as  aforesaid,  had  visited  numerous  porU 
and  places  of  trade  on  the  main ; — ^bad  discharged  two-thirds 
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of  the  outward  cargo,  and  taken  in  nearly  the  whole  of  the 
homeward  cargo,  consisting  of  specie,  gold  and  silver  plate, 
cocoa,  tortoise  shell  and  gold  dust,  in  pursuance  of  a  neces- 
sary and  invariable  practice  pursued  by  all  traders  who  visit 
that  country;  to  whom,  as  well  as  to  all  who  have  any 
knowledge  of  the  trade,  it  is  well  known,  that  a  cargo  cannot 
be  obtained  at  one,  two,  or  three  ports,  llie  juractice  being 
to  commence  collecting  the  outward  cargo  at  the  first  port  of 
discharge,  and  to  continue  coUecting  it  by  way  of  trade  or 
barter,  at  every  place  visited  during  the  voyage,  which  are 
frequently  very  numerous,  as  also,  to  leave  parts  of  the  cargo 
in  the  hands  of  agents  for  sale  at  different  ports  and  places, 
and  to  return  and  to  collect  the  proceeds,  thus  using  twelve 
or  more  ports  on  a  voyage,  and  frequently  the  same  port  two 
or  three  times  before  completing  the  collecting  of  the  cargo. 
The  witness  identified  the  following,  as  the  letter  of  instruc- 
tions picked  up  by  him  out  of  the  sea  at  the  time  of  the 
wreck,  viz : 
Ma.  James  D.  Bowie  :  BaUmore^  Mv.  20,  1830. 

SuL, — ^You  will  proceed  in  the  schooner  ^i^gfofum^,  C^plsm 
Maginnegy  to  Porto  Bello  direct ;  there  take  your  license  for 
the  coast,  and  sell  all  you  can  to  the  beat  advantage :  fifom 
thence  proceed  to  Chagres  ;  lay  off  and  on,  and  obtain  aH 
information  you  can  relative  to  your  business  and  the  schooner 
George  ;  make  all  the  sales  you  can,  and  should  you  find  it 
to  my  interest  to  send  the  George  home  direct  from  Chagres^ 
by  chartering  her  or  loading  her  with  hides  on  my  account, 
do  so ;  if  not,  insist  on  the  captain's  obtaining  a  license,  and 
proceed  with  her  immediately  to  San  Btoiy  to  load  with  cocoa 
nuts.  You  will  render  every  assistance  in  your  power  with 
the  Argonauty  to  effect  her  loading,  and  despatch  her  as  soon 
as  possible.  You  have  no  occasion  to  be  in  the  least  fearful 
of  any  of  the  cruisers,  shew  your  white  signal  and  you  will 
be  known.  After  having  despatched  the  George^  and  dis- 
posing of  your  tobacco,  you  will  proceed  in  the  Argonaut  for 
the  islands;  land  the  articles  for  Coin.  Crqfton  and  your 
fimily,  and  sell  any  thing  that  you  have  left  to  the  best 
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advaDtage.  Should  you  have  disposed  of  the  tobacco,  and 
while  the  George  is  obtaining  her  cocoa-nutSi  you  can  run 
oyer  to  the  islands  and  endeavour  to  obtain  as  much  cotton 
as  you  can,  to  fill  up  the  George^  or  for  her  deck  load. 

Should  you  be  able  to  sail  within  a  month  from  the  Spanish 
main  after  the  schooner  Georgey  you  will  take  out  of  her  all 
that  she  may  have  on  board  exceeding  2,400  dollars ;  remit 
bills  of  ladmg  and  invoice  of  the  amount  you  ivill  expect  to 
bring  home,  valuing  the  articles  the  value  in  Baltimore. 

J.    S.    D» 

The  plaintiff  then  called Peimtnum,  by  whom  he 

gave  evidence  that  the  above  mentioned  letter  of  instructions 
which  Maginney  had  picked  up  out  of  the  sea,  is  in  his  hand- 
writing, and  signed  by  the  plaintiff,  and  is  the  original  letter 
of  instructions  from  the  plaintiff  to  the  supercargo  of  the 
Argonaut^  and  that  he  (the  witness)  was,  at  the  time  of  the 
date  thereof,  clerk  to  the  plaintiff.  The  plaintiff  then  called 
Henry  Thompsan^  and  gave  in  evidence  by  him,  that  he  was 
the  agent  of  the  plaintiff  in  effecting  the  insurance,  that  he 
communicated  with  the  defendants  by  means  of  the  order 
above  set  forth,  having  no  verbal  communication  with  them. 
The  report  appended  to  the  order  relative  to  the  ArgwMui^ 
was  read  by  him  in  a  paper,  he  presumes  a  Baltimore  papen 
After  the  loss  he  called  on  the  president  of  the  company,  on 
or  about  the  twenty-fiftii  of  April,  eighteen  hundred  and 
thirty-one,  and  communicated  the  fiict  of  the  loss  to  him : 
his  reply  was,  they  were  not  upon  the  risk  at  the  time  she 
was  lost  They  always  resisted  the  payment  on  that  ground. 
Had  some  comnumication  with  defendants  during  the  sum- 
mer, in  July,  what  it  was  he  does  not  know ;  but  they  always 
resisted  the  payment,  expressing  no  desire  to  see  any  evi- 
dence, but  resisting  payment  from  the  beginning  as  not  upon 
the  risk.  The  protest  was  left  with  the  BcMimore  Insurance 
Qffkt^  who  were  on  the  vessel  on  the  twenty-fifth  of  Aprils 
and  in  July  transferred  to  the  Maryland  Office^  according  to 
Uie  usage  of  insurance  offices  in  BaUmore.  He  supposes 
tfiat  it  was  not  sooner  transferred  on  account  of  some  great 
17  V.9 
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neglect  in  the  secretary  of  the  Baltimore  Office^  ^hose  duty 
it  was,  according  to  usage,  to  transfer  it.  Upon  reflection 
the  witness  stated,  that  he  thought  it  probable,  that  the  rea- 
son the  protest  was  not  sent  to  the  Maryland  Offict  was,  the 
conversation  above  mentioned  with  the  president  of  that 
office.  On  the  next  day  the  same  witness  was  again  exam- 
ined, when  he  said  that  he  had  been  thinking  about  the 
report.  Is  decidedly  under  the  impression  he  saw  it  in  a 
newspaper.  Is  perfectly  satisfied  he  read  the  report  in  a 
newspaper.  The  reason  that  induces  him  to  be  positive  is, 
that  one  morning  he  ioU  tiu  plaintiff  thai  the  Argonaut  had 
sailed  from  St.  Bla$  ;  that  it  was  a  good  time  to  get  insured ; 
that  he  would  not  pay  the  notes  for  the  outward  cargo  unless 
she  was  insured.  Boeriere  did  not  want  to  insure.  Is  as 
satisfied  as  possible  that  he  derived  DrinkwaterU  report  firom 
a  newspaper.  Though  his  memory  sometimes  fails  him  as 
to  facts,  he  is  not  imagmative,  nor  does  his  memory  supply 
him  with  &cts  which  have  had  no  existence.  Mr.  Thompson 
on  the  third  day  of  the  trial,  stated,  that  he  had  not  been  able 
to  find  the  paper,  that  therefore,  notwithstanding  the  strength 
of  his  impression  that  he  had  read  it  in  a  paper,  it  was  pos- 
sible he  might  have  got  it  fix>m  JIfr.  GFumn,  a  brother-in-law 
of  the  plaintiff,  who  was  firequently  at  his  counting-house, 
and  communicated  to  him  information  respecting  the  Sj^ish 
mam-*-that  he  oonfided  in  the  truth  of  the  rqport,  or  he  would 
not  have  put  it  in  the  order,  that  is,  he  was  confident  that 
tfiere  was  such  a  report  in  existence ;  he  does  not  mean  to 
say  that  he  believed  the  facts  stated  in  the  report,  as  he  knew 
nothing  of  Captain  Drinkwater.  He  places  the  same  confi- 
dence in  the  report  now  as  he  then  did,  and  communicated 
the  report  in  pursuance  of  the  duty  devolved  upon  him  as 
agent  for  the  plaintiff,  of  communicating  the  last  accounts  of 
the  vessel,  true  or  hhe.  Mr.  Thompson  stated  that  he  had 
considerable  information  of  the  course  of  trade  on  the  Spanish 
vudn.  That  it  is  the  custom  to  take  in  cargo  at  various  ports 
along  the  coast,  leaving  cargo  in  return^  and  to  commence 
the  coUectioQ  of  the  homeward  cargo  at  the  first  port  oi  dis- 
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chargei  and  contmue  it  throughout  the  voyage.  The  plain- 
tiff also  gave  evidence  by  William  B.  Barney^  that  he,  the 
witness,  read  to  Captain  BosHere^  in  the  spring  of  eighteen 
hundred  and  thirty-one,  a  report  of  the  Argona^s  sailing 
firom  some  plaee,  made  by  a  Obtain  Drinkwakr  of  the 
Denrte;  that  he  recollects  the  circumstance  particularly, 
firom  his  calling  Captain  Ba$siere^8  attention  to  it,  as  he  had 
the  paper  in  his  hand  near  the  exchange  buildings.  That 
he  had  not  recalled  the  circumstance  until  he  was  asked  by 
Mr.  Basner§y  about  a  week  ago,  whether  he  had  not  made 
such  a  communication  to  him.  That  he  does  not  recollect 
the  name  of  the  paper,  thinks  if  he  were  to  hear  it  he  would 
reodleet  it, — ^it  was  published  upon  the  Point.  Upon  "  The 
Wxeatfi ''  being  mentioned,  he  stated  that  that  was  Ihe  paper. 
The  jdaintiff  also  gave  evidence  by  Samuel  Thampsony  that 
he,  the  witness,  had  been  three  voyages  upon  the  Spanish 
mam  ;  he  does  not  know  whether  there  is  a  custom-house  at 
St*  Andreas.  There  was  certainly  none,  and  no  custom- 
house inspection  when  he  was  there  in  eighteen  hundred  and 
twenty-seven  ?  He  was  clerk  of  the  vessel ;  the  papers  were 
in  his  possession;  he  did  not  deliver  any  of  them  to  any 
body,  neither  bill  of  hding,  nor  invoice,  nor  any  paper  left 
the  vesseL  The  course  of  trade  is  to  begin  to  collect  the 
cargo  at  the  first  port  of  discharge,  the  homeward  cargo  could 
not  be  collected  at  two  or  three  ports. 

The  plaintiff  also  gave  evidence  by  John  W.  Greethamy 
that  he  had  been  two  voyages  to  the  S^^anisb  main,  one  six 
months,  the  other  longer;  supercargo  both  times;  com- 
menced collecting  homeward  cargo  as  soon  as  sales  were 
made ;  met  other  vessels  frequently ;  as  far  as  he  observed, 
they  collected  the  homeward  cargo  the  same  way  he  did,  it 
is  the  custom  of  the  coast  to  bad  the  cargo  in  this  manner; 
this  was  an  usual  and  necessary  custom ;  the  trader  could 
not  calculate  on  finding  a  cargo  at  three  ports.  A  vessel 
could  not  collect  a  cargo  without  going  round ;  at  any  one 
place  could  not  get  a  cargo,  nor  at  two  or  three ;  might  use 
a  dozen  or  twenty  ports  and  return  once  or  perhaps  twice. 
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The  defendants,  to  support  the  issue  on  their  part,  then 
called  JTiomas  ChoffpeU  and  gave  evidence  by  him,  that  he 
had  been  four  voyages  to  the  j^^ish  mainj  not  since  1826, 
does  not  know  whether  there  is  a  custom-house  at  Si.  Andreas 
or  not.  Has^  been  on  the  coast  of  St.  Bias, — the  trade,  is 
done  by  agents,  who  have  small  assortments  left  with  them ; 
on  the  vessel's  return  to  the  coast  she  finds  the  proceeds 
ready  for  her ;  any  surplus  unsaleable  cargo^  he  leaves  on  the 
coast  on  his  return  home* 

The  defendants  also  gave  evidence  by  Chriitian  Mojfer^ 
that  the  custom  of  insurance  on  the  Spanish  motn,  is  to  port 
or  ports,  as  in  ordinary  cases ;  the  risk  in  thir  case  com- 
menced at  St.  Andrtoi^  with  liberty  of  two  ports ;  knows  of 
no  custom  which  would  determine  the  loading  to  take  place 
before  her  arrival  at  Si.  Andreas^;  knows  of  no  usage  peculiar 
to  this  trade ;  has  no  knowledge  of  the  trade  except  as  an 
underwriter ;  a  cargo  on  this  voyage  is  collected  as  on  other 
voyages ;  knows  nothing  to  Hie  contrary  of  the  cargoes  being 
collected  at  several  ports,  commencing  to  be  laden  at  the 
first  port  of  discharge,  and  continued  at  every  port  during 
the  voyage. 

The  defendants  further  gave  evidence  by  Ihr.  SchwartZy 
that  he  is  acquainted  with  the  trade  as  an  underwriter,  thinks 
that  this  policy  would  attach  upon  cargo  taken  in  at  St^ 
Andreas^  or  any  other  of  the  ports  in  the  poUcy,  and  on  no 
other.  Knows  of  no  custom  in  this  or  any  other  trade,  by 
which  the  policy  would  attach  on  cargo  laden  at  any  oAer 
port  than  those  specified  in  the  policy.  Vessels  firom  the 
United  States  generally  make  the  voyage  in  four  or  four  and 
a  half  months,  unless  the  vessel  is  large.  From  the  policy 
and  order  he  wguld  think  that  the  inception  of  the  risk  was 
fix>m  the  toadmg  of  the  goods  at  St.  Andreas.  He  has  no 
knowledge  of  the  tode  but  as  alt  underwriter.  Understands 
that  cargo. is  disposed  of,  and  returns  collected  fifom  the 
inception  of  the  voyage,  at  each  port  that  the  vessel  arrives 
at ;  that  it  is  collected  in  small  portions  at  the  different  ports 
and  stopping  places ;  that  there  is  a  scramUe  for  cargo  firom 
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the  beginniDg  of  the  Toyage.  Constraing  the  order,  he 
should  deem  that  the  construction  of  the  order  was,  that  the 
oargo  was  disposed  of  at  the  ports  mentioned  in  the  policy, 
and  the  goods  collected  there.  Insurance  in  this  trade  is 
generally  upon  time,  which  has  been  the  case  for  three  or 
four  years  antecedent  to  this  date. 

The  defendants  further  gave  evidence  by  John  G.  ChappeUy 
diat  he  has  never  been  on  the  coast,  but  has  traded  there  by 
his  agents.  Now  insurer  for  time;  thinks  be  began  in 
eighteen  hundred  twenty-six  or  twenty-^even,  but  may  be 
wrong  as  to  the  time.  Average  length  of  the  voyage  is  from 
four  to  five  months ;  has  known  longer  and  shorter.  The 
liberty  of  going  from  port  to  port  was  largely  asked  for  when 
insurance  was  not  on  time.  Does  not  know  any  custom  by 
which  the  policy  is  determined  to  have  attached  on  goods 
Iftden  before  the  arrival  of  the  vessel  at  the  first  port  in  the 
policy ;  thinks  it  is  the  custom  to  begin  to  collect  the  cargo 
at  the  fiist  port  of  discharge,  and  to  continue  at  all  the  other 
ports  during  the  voyage. 

The  defendants  also  gave  in  evidence  a  translation  of  the 
ptotest,  which  was  admitted  to  be  a  true  translation,  and  is 
inserted  in  a  subsequent  part  of  this  bill  of  exceptions. 

The  defendants  having  objected  to  the  reading  of  the  testi- 
mony taken  under  the  commission  issued  in  this  case  to  the 
island  of  SL  Andreas^  the  plaintiff  gave  evidence  by  Hugk 
Dav0g  EvanSj  one  of  his  counsel,  diat  he,  the  said  Evam^ 
apjdied  to  David  Stewart  j  Esquire j  one  of  the  counsel  for  the 
defendants,  to  issue  a  commission  by  consent,  to  take  testimony 
at  St.  Andreas  ;  that  Mr.  Siewart  refused  so  to  do,  and  told 
him  he  must  issue  his  commission  adversely.  That  there- 
upon he  consulted  his  client,  filed  his  inteirogatories,  and 
named  hb  commissioners ;  that  through  some  mistake  which 
he  cannot  explain,  Duncan  Bowie  was  of  the  names  inserted 
in  the  list ;  that  the  plaintiff  and  himself  both  knew  that  Duncan 
Bewie  was  dead,  he  being  the  supercargo  of  the  Argonaut ^ 
and  drowned  at  the  time  she  was  wrecked ;  that  the  person 
who  was  intended,  was  the  governor  or  principal  person  oi 
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the  bland)  the  father  of  Duncan  Bowie,  whose  name  he  now 
understands  to  be  TarquU  Bowie.  The  plaintiff  also  gave 
evidence  by  other  witnesses,  that  TorquU  Bowie,  by  whom 
the  commission  was  executed,  was  the  governor  or  principal 
magistrate  of  the  island  of  St.  Andreas,  and  that  there  was 
no  person  on  the  island  of  the  name  of  Duncan  Bowie.  The 
court  then  permitted  the  commission  to  be  read  to  the  jury. 
The  defendant  excepted^ 

Whereupon  the  defendants,  to  sustain  the  issue  on  their 
part,  proved  by  Henry  Thompson,  that  he  was  the  agent  of 
die  plaintiff,  in  effecting  the  policy  in  question,  as  well  as  the 
policy  of  the  Argonenti  out  and  home,  and  the  policy  on  the 
cargo  out  to  one  port  only ;  that  the  plaintiff  waa  so  satisfied 
with  the  safety  of  the  voyage,  that,  as  the  premiums  were 
hig^,  he  would  insure  the  cargo  out  only,  but  when  he  was 
going  to  the  We9t  InHeSy  at  the  instance  of  the  witness,  he 
insured  the  homeward  cargo  by  this  policy.  The  vessd  was 
insured  out  and  home,  at  the  BaUimon  In$urmice  Office. 
The  plaintiff,  at  the  time  the  order  for  insurance  in  this  cast 
was  given,  was  the  owner  of  vessel  and  cargo* 

The  defendant  further  proved  by  the  same  witness,  that  on 
reflection,  since  his  examination  by  the  plaintiff,  he  believei 
it  possible,  that  he  may  have  derived  the  information  as  to 
the  departure  of  the  sd^ner  Argonaut  from  St.  Bbu,  given 
in  the  order  for  insurance,  from  Mr.  Querin,  the  brother^n- 
law  of  the  plaintiff,  who  was  in  the  habit  of  communicating 
to  the  witness  the  intelligence  he  might  receive  from  the 
mom,  as  he,  Cruerin,  expected  to  go  out  to  the  moui  the  next 
voyage.  He,  Guerin  had  been  there  on  two  or  three  voyages. 
The  defendant  further  proved  by  the  same  witness^  tiuU  he 
did  confide  in  the  report  of  Captain  Drinkwater,  ae  stated  in 
the  order  for  tMnrance,  and  made  his  insurance  on  the  faith 
of  it,  and  that  he  did  believe  that  the  Argonaut  had  saUed 
from  St.  Bias  for  St.  Andreas,  as  set  forth  in  the  statementf 
and  information  given  in  the  order  for  insurance,  and  that  he 
placed  implicit  confidence  in  the  report,  or  would  not  have  put 
it  into  the  order.    The  witness  further  stated,  that  he  always 
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gives  all  the  information  in  bis  power  to  the  underwriters, 
whether  for  or  against  the  application.    The  defendants  then 
proved,  by  the  testimony  of  Christian  Mayer  and  Augustus 
J,  SckwartZj  the  presidents  of  the  JVeptune  and  -American 
Insurance  CampanieSy  of  the  city  of  Balttmare^  and  each  of 
whom  had  enjoyed  a  long  experience,  as  underwriters,  with 
the  business  of  BaUimorey  that  if  an  order  for  insurance, 
dated  April  4ih,  1831,  was  stated  to  be  designed  to  cover  a 
risk  commencing  at  St.  Andreas^  on  the  7th  of  January, 
1831,  the  vessel  would  be  considered  a  missing  vessel,  and 
would  be  regarded,  unquestionably,  as  out  of  time,  and  the 
underwriter  would  decline  the  risk ;  and  the  defendant  further 
proved  by  the  same  witnesses,  that,  according  to  the  usage 
among  underwriters,  the  whole  of  the  order  for  insurance  now 
shewn  to  him,  (being  the  order  upon  which  the  policy  in  ques- 
tion was  effected,)  is  considered  together,  and  would  influence 
the  judgment  of  underwriters  as  to  the  risk,  and  the  amount 
of  the  premium  to  be  charged  for  it ;  they  would  act  upon 
the  whole  paper  as  one  order.     The  defendant  then  proved 
by  John  G.  ChappeUy  that  he  is  a  merchant,  and  has  been 
engaged  in  the  trade  to  the  Spanish  main  since  the  year  1823, 
or  1824,  that  he  has  knowledge  of  the  usages  of  underwriters. 
In  the  year  1826,  or  1827,  he  commenced  insuring  by  poli- 
cies on  time;  previously  thereto,  he  had  insured  at  JSTew 
York  on  time,  because  premiums  of  insurance  were  so  high 
in  BaUiinore.    The  average  voyages  to  the  mainj  out  and 
home,  are  from  four  to  five  months ;  he  has  had  them  longer 
and  shorter.    Antecedently  to  effecting  insurance  on  time, 
when  he  wished  insurance  on  a  trading  voyage  to  the  matn, 
he  asked  for  the  liberty  of  ports  and  places  between  two 
designated  points,  in  the  most  comprehensive  language  he 
could  employ,  and  for  the  liberty  to  use  them  as  often  as  he 
tfiought  proper,  without  being  held  thereby  to  have  committed 
a  deviation. 

The  defendant  then  offered  in  evidence  the  protest  of  the 
Arganauty  made  at  the  city  of  Porto  Bella,  on  tiie  25th  Feb- 
ruary, 1831. 
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And  proved  that  the  same  was  lodged  in  the  defendants' 
oflScse  on  the  26th  day  of  July,  1831,  «nd  then  gave  in  evi- 
dence the  following  letter  of  the  plaintiff. 

"  Wallace,  Esq. 

Pres'i  ofMd.  Ins.  Co.  Balt.  ^jnil  3,  1831. 

Sir, — ^I  beg  leave  to  request  an  examination  of  the  en- 
closed deposition,  &c.  I  forbear  to  make  any  comments, 
leaving  it  to  the  judgment  and  well  known  integrity  of  the 
gentlemen  directing  that  institution  to  do  me  justice.  I  will 
be  happy,  at  any  time,  to  explain  as  far  as  I  can,  and  pro- 
duce the  papers  alluded  to  in  the  deposition,  whenever  the 
board  or  jrourself  choose  to  call  for  them. 

With  consideration,  I  remain  yours,        J.  S.  Bossieee." 

And  the  ex  parte  deposition  of  Captain  Maginney^  enclosed 
in  said  letter. 

"  City  of  Baltimore,  to  wit :  Before  the  subscriber,  a  jus- 
tice of  the  peace  in  and  for  said  city,  personally  and  volun- 
tarily appeared  Edward  Maginneyy  and  he  being  sworn  on 
the  Holy  Evangely,  did  depose  and  say,  that  he  sailed,  from 
BaUimorey  master  of  the  schooner  Argonaut,  on  or  about  the 
seventeenth  day  of  November  last,  (1830,)  for  Porto  Bdloy 
on  the  Spanish  main,  where  he  arrived  about  the  fifth  of 
December  following ;  from  thence  he  sailed  about  the  eighth 
of  the  same  month,  (having  taken  thence  a  license  to  tmde 
on  the  Mosfuito  and  Darien  coasts,)  to  Gold  river,  from  that 
river  he  returned  to  Porto  Bello;  on  or  about  the  twelfth  of 
same  month,  he  sailed  from  Porto  Bello  to  San  Blas^  where 
he  arrived  the  day  after,  he  stopped  there  about  twen^-four 
hours,  and  then  safled  for  Qiagres^  from  whence,  after  seve- 
ral days  stay,  he  returned  to  San  Bias;  remaining  there 
twelve  hours,  he  sailed  thence  to  jS!^.  Andreas^  where  he 
arrived  on  or  about  the  twenty-seventh  day  of  same  month, 
(December,)  from  St.  Andreas  deponent  returned  to  San  Bias, 
some  time  in  January  following,  and,  after  remaining  at  St. 
Bias  trading  until  the  fourteenth  day  of  February  following, 
on  which  day  he  left  that  place  to  return  to  St.  Andreas j  on 
his  way  to  the  United  States  of  Jforth  America;  but  on  the 
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fifteenth  day  of  the  same,  (February,  1S31,)  while  on  the  way 
fit>m  San  Blot  to  St,  Andreas^  was  struck  by  a  heavy  squall, 
tt  the  same  time  that  a  heavy  sea  striking  the  schooner  on 
the  beam  capsized  her.  The  men  were  all  thrown  into  the 
sea,  but  saved  themselves  by  swimming  and  clinging  to  the 
wreck,  with  the  ezccfption  of  the  supercargo,  Mr.  Bowies 
who  WIS  drowned.  In  this  state,  deponent  and  his  crew 
drifted  with  the  vessel  to  the  shore,  at  a  place  called  T\imp^ 
ibirtj  miles  from  Porto  BtUo.  Deponent  there  made  an 
endeavour  to  save  the  cargo,  but,  while  so  employed,  a 
number  of  armed  soldiers,  and  from  the  town  of  Halauen^ 
peasantry,  attacked  and  plundered  diem.  Deponent  being 
unable  to  resist  the  outrage,  went,  on  foot,  with  one  of  his 
crew  to  Porto  BeUoy  and  complained  to  the  mayor  of  that 
place,  who  sent  an  order  to  the  magistrates  of  Pcdama  to  put 
a  stop  to  the  outrage,  and  punish  the  offenders,  and  return 
the  property.  But,  as  ttie  magistrates  themselves  had  been 
engaged  in  the  plunder  of  the  goods,  the  only  effect  of  this 
order  vras,  to  put  a  stop  to  the  open  and  violent  character  of 
the  robbery,  whidi  continued  to  be  carried  on  with  more 
secrecy,  but  in  sudi  a  way,  however,  as  to  be  evident  to 
every  body.  A  small  quantity  of  goods  and  gold,  all  that 
could  be  saved  from  such  rapacity,  was  carried  to  Porto  Bello^ 
and  there  sold  by  the  mayor  of  that  place,  as  appears  by  the 
account  Bales  rendered  by  him^  and  brought  on  to  Baltimore 
hj  this  deponent.  Edward  Magutney.^ 

Evidence  was  then  offered  of  the  value  of  the  goods  on 
board  ike  Jlrgonaut^  at  the  port  of  their  shipment : 

And  thereupon  the  defendants,  by  their  counsel,  prayed 
the  court  to  give  to  the  jury  the  following  bstructions : 

«  1.  That  the  order  for  insurance,  in  this  case,  was  calcu- 
lated to  induce  in  the  defendants  a  befief  that  the  voyage  for 
which  the  goods  mentioned  in  the  policy  was  asked  to  be 
insured,  was  a  voyage  at  and  from  St.  JlndreaSj  with  liberty 
of  two  other  ports  on  the  SIptmish  main,  and  at  and  from  any 
of  ttiem  to  Baltimore;  to  commence  about  the  middle  of 
February,  1831,  or  a  short  time  thereafter ;  that  said  order 
18  V.9 
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being  expressly  referred  to  in  the  policy,  is  thereby  made  a 
part  of  it,  and  that  both  together  form  Ae  contract  between 
the  parties,  according  to  the  true  construction  of  which,  the 
voyage  thereby  intended  to  be  insured,  was  the  voyage  just 
described,  to  commence,  as  aforesaid,  about  the  middle  of 
February,  1831,  or  a  short  time  thereafter,  which  intention 
governs  the  contract ;  and  there  being  no  proof  in  the  cause, 
that  the  voyage,  in  which  the  loss  occurred,  and  for  which 
this  action  is  brought,  did  commence  at  that  time,  but,  on 
the  contrary,  the  only  proof  being,  that  said  voyage  com- 
menced the  latter  end  of  December,  1830,  or  beginning  of 
January,  1831,  the  risk  insured  by  the  policy  in  this  case 
never  had  an  inception,  and  the  jury  are  consequently  bound 
to  find  their  verdict  for  the  defendants. 

<^2.  That  the  order  for  insurance  in  this  cause,  being 
expressly  referred  to  m  the  policy,  is  thereby  made  a  part  of 
ity  and  that  both  together  form  the  contract  between  the 
parties ;  that  the  fact  stated  in  said  order,  that  the  Argonaut 
nailed  firom  St.  Bias  for  iS!^.  Andreas  about  the  middle  of 
February,  to  trade,  constitutes  a  warranty  that  the  said 
schooner  was  to  commence  the  voyage  insured  by  aaid 
policy,  not  sooner  than  the  middle  of  February  aforesaid,  and 
that  the  only  proof  in  the  cause  being,  that  the  voyage  in 
which  the  loss  occurred,  and  for  which  this  action  is  brought, 
did  commence  the  latter  end  of  December,  1830,  or  beginning 
of  January^  1831,  the  said  warranty  has  not  been  complied 
with,  and  the  jury  are  consequently  bound  to  find  their 
verdict  for  the  defendants. 

'^  3.  That  assuming  the  policy  in  this  case,  to  cover  the 
voyage  proved  by  the  evidence  in  the  cause  to  have  com- 
menced at  St.  Andreas^  the  latter  part  of  December,  1830,  or 
beginning  of  January,  1831,  the  said  policy  only  attached 
upon  the  homeward  cargo,  actually  laden  as  such  on  board 
said  schooner,  either  at  St.  Andreas  or  Cordea,  and  that,  there- 
fore, the  plaintiff  is  not  entitled  to  recover  for  any  part  of  the 
goods  and  merchandise  which  were  actually  on  board  said 
schooner  at  the  time  of  her  arrival  at   St.  Andreas^  even 
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though  the  jury  shall  believe,  that  part  of  said  goods  and 
merchandise  were  landed  at  iSlf.  Andreas^  and  put  again  on 
board  said  schooner  before  her  departure  from  that  place,  in 
the  manner  given  in  evidence  by  the  plaintiff. 

^'  4.  That  the  insurance  in  this  cause  being  at  and  from 
iSK.  AndreaSy  with  liberty  of  two  other  ports  on  the  Spaniih 
imun  and  BaUimore^  if  the  jury  believe  that  said  schooner 
sailed  on  said  voyage  from  St.  Andreas  and  proceeded  to 
Cordea^  from  thence  proceeded  to  Boco  del  TorOj  and  after- 
wards returned  to  Chrdea  ;  that,  in  so  returning  to  Cordea^ 
there  was  a  deviation  which  vitiated  the  policy,  and  dis- 
charged the  defendants  therefrom,  unless  the  jury  shall  believe 
that  the  sole  and  only  motive  for  going  to  Boco  del  Toro 
was  for  repairs  indispensably  necessary  for  the  schoones's 
inmiediate  safety,  and  which  could  not  be  made  at  Cord^fu 

^  6.  That  the  insurance  in  this  cause  being  at  and  from 
jSK.  Andtreaty  with  liberty  of  two  other  ports  on  the  Sfonieh 
main  and  Baltimore^  if  the  jury  believe  that  said  schooner 
sailed  on  said  voyage  from  St.  Andreas  and  proceeded  to 
Cordea ;  from  thence  proceeded  to  Boco  del  Toro^  and  after- 
wards returned  to  Cordea^  that,  in  so  returning  to  Cordiea^ 
there  was  a  deviation  which  vitiated  the  policy,  and  dis- 
charged the  defendants  therefrom,  even  though  the  sole  apd 
only  motive  for  going  to  Boco  del  Toro  was  for  repairs,  if  the 
jury  believe  that  said  schooner,  when  she  sailed  from  St. 
Andreas  on  said  voyage,  was  unseaworthy. 

^'  6.  That  the  order  for  insurance  in  this  cause  is,  in  law, 
a  represention  that  the  Argonaut^  the  vessel  insured,  had 
sailed  from  St.  Blas^  for  St.  Andreas  about  the  middle  of  the 
preceding  month  of  February,  to  trade,  and  if  the  jury  believe 
that  the  said  vessel  did  not  sail  according  to  said  representa- 
tion, then  the  same  is  falsified,  and  the  plaintiff  is  not  enti- 
tled to  recover,  unless  the  jury  shall  believe  that  the  fact  so 
represented  was  not  material  to  the  risks  insured  against,  and 
that  die  plaintiff  did  receive  the  information  stated  in  said 
order,  as  it  is  so  stated  either  directly  or  indirectly  from 
Oiptain  Drinkwater,  and  that  he  confided  in  its  truth. 
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<*  7.  That  in  estimating  Uie  partial  loss,  if  any,  in  thii 
case,  tiie  jury  are  bound  to  estimate  the  goods  covered  by 
the  policy)  at  their  value  at  the  places  where  they  were 
shipped  respectively,  and  not^their  value  at  BaUimore. 

**&  That  the  court  direct  the  jury,  that  the  policy  in 
this  case  did  not  cover  or  attach  upon  the  tobacco  taken  on 
board  at  Cbnfea,  after  the  arrival  c{  the  schooner  at  that  place 
from  Boeo  del  Toroj  as  given  in  evidence  by  the  plaintiC 

*<  9.  The  defendants  pray  the  court  to  instruct  the  jury, 
that  if  they  believe  that  the  amount  of  the  partial  loss  in  this 
ease,  could  not  be  ascertained  from  any  papers  or  documents, 
submitted  by  the  plaintiff  to  the  defendants,  the  plaintiff  is 
not  entitled  to  interest  upon  any  amount  of  partial  loss  which 
the  juiy  may  find  by  their  verdict/'  Refused,  but  granted 
irith  this  qualification.  <^  Unless  tiie  jury  shall  also  b^eve, 
and  shall  so  find  from  the  evidence,  that  the  failure  by  tiie 
plaintiff,  or  by  his  agent,  to  submit  papers  or  docomcnts  to 
Hie  defendants,  showing  the  anliount  of  partial  loss  was  occa- 
sioned by  a  rejection  by  the  defendants  of  the  daim  of  ibm 
plaintiff,  not  on  account  of  the  non-production  of  such  papers 
and  documents  by  the  plaintiff,  but  merely  because  the  de* 
ffendants  contended  that  the  policy  had  not  attached  at  the 
time  the  vessel  was  lost,  and  upon  that  ground  alone,  refiised 
to  pay  any  loss,  in  which  last  event  the  plaintiff  is  absolved 
from  the  operation  of  any  stipulation  in  the  policy  which 
might  have  barred  him  fix>m  recovering  interest,  and  h» 
right  of  action  accrued  immediately  upon  such  refusal  of  the 
defisndants  to  pay  any  loss,  and  he  is  therefore  entitled  to 
recover  interest  fi^m  the  date  of  such  refusal/' 

And  the  court  {Magrudefy  J.)  accordingly  gave  the  prayers, 
Nos.  3,  4,  5  and  7. 

But  refused  to  give  the  prayers,  Nos.  1,2,  6, 8,  9. 

And  the  defendants,  by  their  counsel,  prayed  leave  to 
except  to  such  refusal. 

And  the  plaintiff  on  his  part  prayed  leave  to  except  to  the 
instructions  of  the  court,  grant^  as  herein  before  mentioned, 
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at  tbe  instance  of  the  defendants,  see  defendants'  prayers, 
Nos.  3,  4,  6  and  6. 

And  the  plaintiff  thereupon,  after  all  the  above  testimony 
had  been  given,  as  stated  in  the  defendants'  bill  of  exceptions, 
by  his  counsel,  moved  the  court  to  give  to  the  jury  the 
following  instructions. 

<*  1.  That  the  order  for  insurance  given  in  evidence  in 
tfiis  cause,  does  not  contain  a  warranty  of  any  fact  whatever, 
that  the  statement  appended  to  the  order,  and  relied  on  as  a 
warranty  by  the  counsel  for  the  defendant,  is  merdy  a  repre- 
sentation annexed  to  the  order,  that  such  a  report  as  is  therein 
mentioned  had  been  made,  and  if  the  jury  believe  that  the 
said  representation  was  made  with  a  bona  Jide  mtention  of 
communicating  to  the  assurers  all  information  ct  the  know- 
ledge of  the  assured,  and  was  in  fact  a  true  statement  of  a 
fittt  which  had  come  to  the  knowledge  of  the  assured,  then 
such  representation  is  sufficiently  complied  with* 

<^  2.  That  the  true  construction  of  the  statement  appended 
to  the  order,  is  not  that  the  voyage  insured  was  to  commence 
about  the  middle  of  February,  or  shortly  afterwards,  or  at 
any  other  time,  and  that,  even  if  regarded  as  a  warranty 
included  in  the  policy,  it  has  no  such  import,  on  the  contrary, 
that  wheth^  regarded  as  a  representation  or  warranty,  it  only 
imports,  that  the  Argonaut  had  been  reported  in  the  manner 
therein  stated,  as  having  sailed  from  iSlf.  Eloi  to  St.  Andreas, 
and  not  that  the  report  was  true. 

*^  3.  That  the  order  being  for  an  insurance  at  and  from 
St.  Andreas,  without  mention  therein  of  the  place  of  lading 
the  goods,  an  insurance  upon  a  cargo  laden  only  at  SL 
AndreaSy  is  not  an  insurance  agreeable  to,  or  consistent  with 
the  order,  and  the  order  bebg  incorporated  as  a  clause  in  the 
policy,  and  being  a  written  clause,  overrules  and  contrds  the 
printed  clause  relative  to  the  insurance  being  upon  goods 
laden  at  &.  AndreaSj^sjid  there  was  consequently  no  neces* 
sity  for  lading  any  portion  of  the  caigo  there,  for  the  pinpose 
of  giving  ift  inceptiott  to  the  risk. 

<<  4.  That  the  order  being  for  an  insurance  at  and  from 
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St.  Andreat^  without  any  mention  therein  of  the  place  of 
lading  the  goods,  if  the  jury  should  believe  that  the  usage  of 
the  trade  was  not  to  take  in  the  cargo  at  St.  Andreat^  an 
insurance  upon  a  cargo  laden  only  at  St.  AndrtaSy  is  not  an 
insurance  agreeable  to,  or  consistent  with  the  order,  and  the 
order  being  incorporated  as  a  clause  in  the  policy,  and  being 
a  written  clause,  overrules  and  controls  the  printed  clause 
relative  to  the  goods  being  laden  at  St.  Andreas^  and  there 
was,  consequently,  no  necessity  for  lading  any  part  of  the 
cargo  there,  for  the  purpose  of  giving  an  inception  to  the 
risk. 

*^  5.  That  if  the  jury  should  believe  that  any  portion  of 
Ae  cargo  was  put  on  board  at  St.  Andreas^  it  is  a  sufficient 
lading  to  ascertain  the  inception  of  the  risk,  within  the  true 
intent  and  meaning  of  the  policy. 

<<  6.  That  the  object  of  requiring  a  lading  to  tdce  place 
at  the  port  where  the  risk  is  to  commence,  being  only  to 
ascertain  the  condition  of  the  cargo,  if  the  jury  believe  the 
condition  thereof  to  have  been  ascertained  to  have  been  good 
by  a  subsequent  examination,  the  legal  necessity  of  any  such 
lading  having  taken  place  is  done  away. 

<'  7.  That  the  object  of  requiring  the  fact  ci  a  lading,  at 
the  port  at  which  the  risk  is  to  commence,  as  necessary 
to  its  inception,  being  either  as  a  means  of  ascertaining  the 
moment  of  such  inception,  or  as  a  means  of  ascertaining  the 
good  condition  of  the  goods,  or  both,  those  objects  are  suffi- 
ciently  attained  in  this  case,  if  the  jury  shall  believe  that  any 
part  of  the  cargo  was  laden  at  St.  AndreaSy  and  that  the 
good  condition  of  the  whole  was  sufficiently  ascertained, 
either  at  that  place,  or  after  sailing  therefrom,  and  before  the 
loss. 

"8.  That  if  the  jury  believe,  that  the  msurance  was  on 
the  cargo  of  the  Argonaut^  on  her  homeward  passage,  she 
having  been  on  a  trading  voyage  on  tBe  Sjpmish  motfi,  and 
that  the  assurers  were  acquainted  with  those  facts,  and  if  they 
further  believe  the  usage  of  trade  to  be,  to  commence  the 
collection  of  the  return  cargo  immediately  upon  die  first 
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arrival  of  the  vessel  upon  the  Main,  and  to  continue  the  same 
throughout  the  voyage  as  opportunities  may  offer,  then  the 
policy  attaches  upon  all  goods  on  board  the  Argonaut^ 
whether  laden  at  St.  Andreas  or  elsewhere,  during  the 
voyage,  whether  before  or  after  her  being  at  <S.  Andreas.^^ 

And  the  court  accordingly  gave  the  followbg  instructions, 
viz:  Prayer  No.  1,  granted.  Prayer  No.  2,  granted. 
Prayer  No.  5,  granted,  with  the  following  qualification. — 
'^  Provided,  the  jury  shall  find  that  such  portion  of  cargo  so 
put  on  board  at  Si.  Andreas ,  was  not  a  part  of  the  goods  and 
Hierchandise  which  were  actually  on  board  said  schooner 
Argonaut  at  the  time  of  her  arrival  at  St.  Andreas,  and  there 
landed  and  put  again  on  board  said  schooner  before  her 
departure  therefrom,  but  were  other  goods  actually  laden  on 
board  the  said  schooner  at  St.  Andreas.^* 

And  refused  the  plaintiff's  prayers,  Nos.  3,  4,  6,  7  and  8. 

Whereupon  the  plaintiff,  by  his  counsel,  excepted  to  all 
the  opinions  of  the  court,  wherein  any  of  the  prayers  of  the 
defendants  were  granted,  and  to  all  the  opinions  of  the  court 
wherein  any  of  the  prayers  of  the  plaintiff  were  not  granted. 

The  jury  found  a  verdict  for  the  plaintiff,  and  both  parties 
appealed  to  this  court 

The  cause  was  argued  before  Stbpbsn,  Akcher,  Dor- 
set, Chambers,  and  Spence,  Judges. 

D.  Stewart,  for  the  appellant,  said  upon  the  appeal  of 
the  Insurance  Company : 

1.  That  the  risk  insured  never  commenced. 

2.  That  if  it  did  commence,  the  jury  were  bound  in  find- 
ing the  amount  of  the  loss — to  estimate  the  goods  covered 
by  the  policy  according  to  their  value  at  the  places  where  they 
were  respectively  shipped,  and  not  according  to  the  value  at 
Baltimore  had  they  arrived  in  safety. 

On  the  appeal  of  the  plaintiff  below  he  insisted,  that  ad- 
mitting for  the  purpose  of  the  question,  that  the  policy 
covered  that  part  of  the  voyage  which  commenced  at  St. 
Andreas  to  the  latter  end  of  December,  1830,  or  beginning 
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of  Janoaiy,  1831,  that  it  attached  only  on  so  much  of  the 
homeward  cargo  as  was  actually  laden  on  board  for  the  first 
time,  either  at  San  Andreas  or  Cardea,  and  did  not  cover  that 
part  of  the  cargo  on  board  said  schooner  at  the  time  of  her 
arriyal  at  San  Andreas j  or  that  which  was  landed  there  and 
put  again  on  board  before  her  departure. 

The  controversy  will  mainly  turn  on  the  order  for  insurance 
of  the  4th  April,  1831,  which  represents  the  vessel  as  at  San 
Bias  on  the  14th  February,  1831.  She  sailed  from  San  Bias 
towards  San  Andreas  on  the  16th  February^  1831,  on  which 
day  she  was  wrecked.  Hence,  as  she  was  to  be  insured 
flrom  San  Andreas^  we  contend  the  policy  never  attached. 
In  ttiis  contract  parties  should  meet  on  the  same  ground. 
We  look  to  the  order,  and  ask  what  was  intended  to  be 
insured  ?  what  voyage  was  it.  '  The  counsel  here  examined 
the  facts  to  show  that  Bossiere  intended  the  voyage  to  com- 
mence at  San  Andreas  on  the  homeward  voyage,  a  spring 
voyage.  He  sought  insurance  at  and  ftom  San  Andreas y  to 
which  port  the  vessel  was  bound  by  the  statements  in  the 
order.  The  ship  must  be  ready  to  pursue  her  voyage  and  be 
at  the  terminus  a  quo  before  Ihe  risk  attached.  Robertson 
and  Thompson  vs.  Frenchy  4  East.  130.  WSUamson  vs. 
Innesy  21  Serg.  and  Low.  229,  245.  If  the  terms  of  the 
order  are  so  ambiguous,  that  one  parfy  would  look  to  the 
commencement  of  a  voyage  at  one  period,  and  another  party 
intended  another  period,  it  would  be  discharged  on  the  ground 
of  mutual  mistake.  The  aggregatb  mentiumi  indispensable 
in  contracts  never  took  place.  HiUi  vs.  Coopery  14  East.  479. 
As  to  the  admissibility  of  the  commission  in  evidence,  we 
contend  the  court  will  not  suffer  the  substitution  of  a  com- 
missioner not  of,  for  another  of,  their  appomtment.  Commis- 
sioners are  officers  of  the  court,  act  under  the  authority  of 
the  court,  nominated  ex  parte,  and  particularly  appointed  by 
die  court  The  party  who  takes  out  an  ex  parte  commission 
runs  all  the  risks  of  accident.  Cappeau^s  Bail  vs.  MidJBeton 
and  Bakery  1  Har.  and  GUly  164,  168.  Guppjfy  et  al,  vs. 
Broumy  4  BaU.  410.  No  oaths  were  administered  by  the 
commissioners  which  is  error.     1  Wash.  C.  C.  R.  44.     BaHs 
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v$.  Cochran^  2  John.  Rep.  417.  If  a  clerk  be  appointed  he 
must  be  s^orn  by  the  commissioners — but  hera  all  the  oaths 
were  administered  by  the  alcalde,  and  finally  an  interrogatory 
not  sent  was  put  and  answered  before  the  commissioners,  in 
whioh  they  transcended  their  authority. 

Eyans,  for  the  appellee,  contended : 

1.  That  the  voyage  insured  commenced  on  the  first  arrival 
of  the  Argonaut. 

2.  That  the  order  is  only  a  statement  of  information  for 
the  benefit  of  the  insurers,  which  information  is  that  the 
report  mentioned  in  the  order  had  been  made,  and  not  that  it 
was  true. 

3.  That  the  policy  attached  on  the  tobacco  shipped  at 
Cordea. 

4.  That  the  jury  were  not  bound  to  estimate  the  goods 
agreeably  to  their  value,  at  the  places  where  they  were 
shipped  respectively. 

6*  That  the  jury  bad  a  right  to  calculate  interest  upon  the 
amount  of  partial  loss  if  the  defendants  objected  to  the  preli- 
mmary  proof  solely  because  the  policy  had  not  attached. 

6.  That  the  policy  attached  upon  all  the  goods  on  board 
the  vessel,  where  ever  shipped. 

7.  That  the  order  is  not  a  representation  that  the  Argo- 
naut sailed  from  St.  Bias  about  the  middle  of  February  for 
St.  Andreas. 

He  insisted  that  the  question  argued  by  the  opening  coun- 
sel of  the  appellants  was  more  general  than  that  presented  by 
fte  prayers  offered  to  the  county  court. 

There  is  no  question  about  deviation  open  to  the  company, 
their  prayer  on  that  head  was  granted  below. 

The  order  does  not  bind  the  insured  to  a  voyage  com- 
mencing after  the  middle  of  February. 

The  pomt  that  the  policy  never  attached  was  not  brought 
up  under  the  act  of  1825. 

There  is  no  proof  of  concealment — no  proof  that  Bossiere 
had  information  about  the  course  of  the  voyage.  No  proof 
19  V.9 
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of  a  missing  ship.  Not  a  winter  voyage.  Both  parties  stood 
on  an  equal  footing.  It  was  a  Toyage  to  and  fro,  and  begin- 
ning  the  homeward  part  of  it  not  susceptible  of  ascertainment 

The  prayers  relied  on  below  insist  that  the  order  uses 
terms  of  description — ^representation  or  warranty,  and  are 
framed  to  meet  one  or  the  other  of  those  views.  There  being 
the  case  within  either  of  those  three  classes,  an  intention 
must  exist  to  use  the  terms  for  the  one  or  the  other  of  those 
purposes.  The  agreement  must  be  considered  by  itself. 
The  intention  collected  from  it  alone.  For  here  is  no  fraud 
Aor  latent  ambiguity. 

The  case  in  4  East  130,  was  one  of  express  stipulation — 
a  part  of  the  description  of  the  voyage,  and  so  indicative  of 
intention. 

The  case  of  1  Serg.  and  Low.  229,  was  of  a  policy  on 
freight  That  in  the  same  volume,  241,  only  decides,  that 
the  policy  does  not  attach  on  a  voyage  delayed  for  a  year. 

We  contend  that  the  commission  was  properly  executed. 
The  person  intended  by  the  plaintiff  in  fact  acted.  The 
decision  in  1  Har.  and  Gillj  154, 158,  has  no  effect  here. 
There  the  commissioner,  abandoned  his  duty  and  handed  the 
proceedings  over.  Here  the  party  intended  to  be  intrusted 
did  the  duty.  If  we  ask  who  had  the  confidence  of  the  court, 
the  reply  is  neither  the  one  named,  nor  he  who  acted.  There 
is  proof  of  an  accountable  mistake,  and  this  is  not  a  commis- 
sion by  agreement,  but  taken  adversely  upon  the  action  of 
the  plaintiff  alone.  Then  the  question  is  merely  whether  a 
mistake  in  the  name  of  the  commissioner,  when  he  who  waa 
designed  to  be  entrusted  did  the  duty,  is  a  frital  mistake.  Is 
the  strict  doctrine  of  misnomer  to  be  applied  here  ?  The  case 
of  Cappeau  and  Baker  sheds  no  light  on  this  question.  Then 
as  to  the  oaths,  the  counsel  for  the  appellant  is  mistaken  in 
the  fact.  The  depositions  may  be  taken  before  both  commis- 
sioners. The  act  «q|  the  Alcalde  in  administermg  the  oath 
may  be  treated  as  surplusage.  His  concurrence  cannot  make 
the  commission  worse.  It  appears  substantially  that  the 
oaths  were  taken  by  and  before  the  commissioners.  If  done 
in  their  presence  and  by  their  direction,  it  was  done  by  them. 
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The  case  in  2  Har.  and  Gill,  decides  that  a  clerk  was  unne- 
cessaiy.  The  court  will  presume  that  the  clerk  was  sworn  if 
the  contrary  does  not  appear*  The  new  interrogatory  was 
mere  surplusage — and  lastly,  the  whole  commission  was  un- 
important. It  had  no  tendency  to  procure  a  verdict  one  way 
or  the  other,  and  therefore  forms  no  ground  for  a  reversal. 

R.  Johnson,  on  same  side. 

The  cause  as  argued  on  the  other  side  presents  two  ques- 
tions: 

1.  Did  the  policy  in  fact  attach  on  the  risk? 

2.  Was  the  commission  admissible  in  evidence  ? 

No  authority  has  been  cited  to  establish  that  in  this  order 
there  is  either  a  warranty  or  representation. 

I  assume  there  is  neitlier  concealment  in  fact,  nor  warranty 
in  law,  nor  representation  in  law  in  this  record. 

Then  are  there  any  other  questions  in  this  record  than  those 
conceded  to  be  correctly  decided  below. 

The  policy  it  is  said  never  attached,  because  the  voyagt 
never  did  tsJce  place.  The  object  of  the  insurance  was  to 
cover  the  return  cargo  on  board  this  vessel,  and  to  begin  at 
St.  Andreas.  If  return  cargo  was  on  board  at  St.  Andr€a$ 
and  lost,  and  if  the  assured  cannot  recover,  then  the  indem- 
nity fails. 

The  record  shows  the  voyage  was  out  and  home,  that  the 
outward  cargo  only  was  insured.  It  was  necessary  to  insure 
the  homeward  cargo.  The  court  decided  there  was  neither 
waranty  nor  representation  in  the  order,  and  the  plaintiff 
insisted  that  the  policy  covered  goods  at  St.  Andreas^  when'" 
ever  shipped,  but  the  court  held  it  was  return  cargo,  goodf 
for  the  first  time  shipped  at  St.  Andreas.  It  was  return 
cargo  put  on  board  there  with  liberty  to  touch  at  one  or  two 
other  ports.  The  jury  determined  withm  the  proviso  of  the 
court's  opmion,  that  goods  for  the  first  time  shipped  at  St. 
Andreoif  to  be  part  of  the  homeward  cargo. 

Leaving  St.  Andreas,  the  vessel  started  for  the  mom,  and 
only  uied  <mt  port,  Sm  Bias,  and  starting  firom  San  Bias 
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bound  to  San  Andreas^  and  before  arriving  at  the  point  of 
deviation,  at  "which  a  vessel  bound  from  San  Bias  to  the 
United  States^  would  depart  from  the  route  of  the  voyage 
firom  San  Bias  to  San  Andreas y  the  loss  occurred.  From  San 
Bias  to  the  place  of  loss,  was  a  route  common  to  vessels 
bound  from  that  port,  either  to  the  United  Slates  or  San 
Andreas.  An  intention  to  deviate  is  not  fatal  to  the  right  of 
recovery.  A  loss  occurring  before  the  point  of  an  intended 
deviation  is  reached,  must  be  paid  for.  A  mere  intention  is 
no  deviation.  JSTew  York  Insurance  Co.  vs.  Lawrence^  14 
John,  46.  Lawrence  vs.  The  Ocean  Insurance  Cb.  11  John. 
5241.  The  case  is  this ;  a  return  cargo  is  intended  to  be 
covered.  It  is  purchased  and  shipped.  The  vessel  has  the 
liberty  of  two  ports  after  leaving  the  port  of  shipment.  She 
touches  at  one.  There  is  an  intention  to  deviate  in  the 
further  prosecution  of  the  voyage,  but  the  loss  occurs  before 
that  intent  is  carried  into  operation,  the  loss  must  be  paid  for. 

Then  it  is  argued  the  voyage  had  not  commenced.  But 
let  us  suppose,  that  after  leaving  San  AndreaSj  she  never 
reached  San  Bias,  and  the  fact  of  sailing  from  San  Bias  to 
San  AndreaSy  stated  in  the  order  untrue,  now  as  this  state- 
ment  is  neither  warranty  nor  representation,  wotdd  not  the 
underwriters  have  had  to  pay  for  the  loss  f  If  such  a  repre* 
sentation  was  not  material,  the  only  inquiry  would  be  was 
the  cargo  within  the  policy } 

The  only  escape  from  this  result  is  proof  of  a  design  to 
carry  the  return  cargo  shipped  at  San  Andreas,  to  some  other 
port  than  Baltimore. 

The  proof  of  the  captain  is  that  the  vessel  was  coming 
home.  She  leaves  San  Andreas  with  a  homeward  cargo, 
touches  at  San  Bias.  Sails  from  San  BlaSy  and  before  the 
point  of  an  intended  deviation  is  reached,  a  loss  occurs. 
For  this  we  could  recover.  Indeed  we  were  entitled  to 
recover  for  outward  cargo  landed  at  iSbi  Andreas^  and  then 
re-shipped  for  Baltimore^  as  this  in  point  of  law  would  be 
return  cargo. 

If  the  representation  is  struck  out  of  the  order,  and  it 
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Stood  at  and  from  iSiiw  Andreas^  with  liberty  of  two  other  ports 
and  home,  then  as  to  return  cargo  the  plaintiff  could  cer- 
tainly recover. 

The  truth  of  the  representation  as  stated  is  not  denied. 
The  construction  put  by  defendants  makes  the  representation 
defeat  the  application,  as  that^it  must  be  cargo  shipped  only 
after  her  return  to  San  Andreas^  and  after  leaving  San  Bias. 

The  object  was  to  cover  cargo  laden  at  San  Andreas ^  in 
the  whole  of  its  transit  from  that  port  to  two  other  ports  and 
home.  On  the  first  prayer,  the  question  of  cargo  laden  at 
San  Andreas  for  Baltimore^  is  not  in  this  instruction,  and 
there  being  proof  of  a  shipment,  it  insists  that  although  a 
shipment  the  risk  did  not  attach.  It  puts  Uie  right  to  recover 
for  a  loading  in  the  month  of  February^  now  if  this  represen- 
tation is  not  material,  we  are  entitled  to  stand  as  if^it  was 
out  of  the  cause.  Time  is  made  material  in  their  fG'st  and 
second  prayers. 

The  third  prayer  puts  the  case  to  the  jury  upon  a  particu- 
lar hypothesis  of  facts,  and  denies  the  right  of  the  plaintiff  to 
recover  at  all,  now  if  this  hypothesis  did  not  cover  the  whole 
rights  of  the  plaintiff,  it  is  error  to  grant  it.  Under  this 
prayer  the  defendant  contends,  that  as  the  vessel  had  not 
reached  San  Andreas^  and  the  plaintiff  did  not  intend  to 
insure  her  until  she  reached,  meaning  to  stand  his  own 
underwriter  till  that  event.  Suppose  the  defendant  correct 
in  law,  and  that  in  fact,  the  vessel  was  not  on  her  voyage  to 
San  Andreas  the  second  time,  but  had  left  iSzti  Andreas  for 
BaUimore  by  way  of  San  Bias.  If  true  that  the  policy  con- 
tained neither  warranty  nor  representation  of  the  time  of 
sailing,  and  the  plaintiff  is,  (see  the  master's  evidence,)  that 
she  sailed  from  Sbn  Andreas  to  Cordeay  a  port  of  privilege 
by  the  policy  and  started  from  Cordeay  for  a  homeward 
port,  we  may  sustain  this  judgment,  though  there  is  counter- 
vailing proof.  The  policy  attached  if  the  jury  found  the 
captain's  proof  to  be  true.  Under  this  state  of  proof  the 
court  conhl  not  take  the  cause  firom  the  juiy.    The  prayer  of 
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not  entitled  to  recover,  must  be  upon  a  hypothesis  of  the 
truth  of  every  fact  variant  from  the  master^s  proof. 

We  next  inquire  whence  comes  the  evidence  of  the  inten- 
tion, that  the  voyage  was  to  commence  after  the  vessel's 
arrival  at  Si.  Andreas^  and  after  February,  1831. 

The  policy  professes  to  cover  all  return  cargo  laden  at  St. 
Jlndreoi.  The  only  evidence  of  the  period  at  which  it  is  to 
commence  is  found  in  a  reference  to  the  order  for  insurance. 

The  order  is  only  evidence  in  cases  of  representation  and 
warranty.  It  is  only  in  such  cases  that  it  can  be  used. 
Daw  vs.  Wheitony  et  aly  8  Wend.  160.  The  application  for 
insurance  is  not  evidence  of  the  intention  of  the  parties.  At 
law  it  is  used  to  shew  misrepresentation.  In  equity  it  may 
be  used  to  correct  the  policy.  Ihw  vs.  Whettan,  ei  al^8 
Wend.  163, 173. 

In  cases  of  no  representation  nor  warranty,  the  policy 
alone  is  the  evidence  of  the  intention  of  the  parties,  and  the 
language  there  is  too  clear  for  controversy. 

As  to  the  commission,  the  introduction  of  an  additional  in- 
terrogatory by  the  commissioners  is  ground  of  objection  tatbat 
only,  as  to  the  mode  of  executing  commbsions  he  cited. 
WUsan  vs.  Mitchell^  3  Har.  and  John.  91.  Wclkup  vs. 
Pratt y  5  Har.  and  John.  61. 

But  I  contend  this  court  will  not  reverse  nor  send 'the 
cause  back,  when  they  see  the  judgment  is  correct.  The 
evidence  independent  of  the  commission  proves  the  case. 
The  proof  in  the  commission  does  not  even  add  to  the  weight 
of  the  other  proof,  indeed  the  defendant  offered  on  his  part, 
all  the  proof  which  the  commission  contained.  Then  the 
admission  of  the  commission  as  evidence  is  wholly  im- 
material. 

Mebeditb,  for  the  appellant,  in  reply. 

The  whole  case  rests  upon  the  intention  as  to  what  risk 
the  policy  attached  on.  The  underwriters  allege  that  tli« 
voyage  they  intended  to  in«ure  was  not  the  voyage  on  which 
the  loss  occurred.     The  ascertainment  of  this  intention  may 
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depend  on  vrarranty,  and  in  the  absence  of  warranty,  may, 
aad  must  depend  on  intention,  as  you  may  collect  it  from  the 
policy  or  the  order,  or  from  circumstances  dehors  the  contract. 
It  is  true  in  the  order,  you  find  a  report  that  the  schooner 
had  sailed  firom  San  Bias  to  San  AndreaSy  for  the  purposes 
of  trade,  on  looking  at  this  order  it  would  strike  a  judicial 
mbd,  a  professional  man,  that  it  looked  very  much  like  a 
representation.  I  admit  there  is  no  misrepresentation  in  the 
order.  The  representation  is  true,  true  as  a  report,  true  in 
fact,  looking  to  the  fact.  The  report  as  stated  in  the  order 
is  proved  to  be  true,  all  the  evidence  in  the  cause  concedes 
its  truth,  consider  in  any  light  the  report  is  true  as  stated. 
And  it  marks  an  intention  to  insure  a  voyage  not  to  com* 
mence  earlier  than  February,  1831. 

There  may  be  a  misdescription  of  a  voyage  independent  of 
either  warranty  or  misrepresentation.  There  are  a  variety  of 
cases  with  reference  to  the  commencement  of  the  risk,  whether 
in  point  of  time  or  at  all,  which  arise  from  contract.  Jlfor* 
lAatf,  322,  and  cases  there  cited..  Driscoll  vs.  Passmorty  1 
Boss,  and  PuU.  200. 

We  insist  the  case  depends  on  intention  to  be  collected 
from  the  terms  and  language  used  in  the  contract,  as  in  all 
other  cases,  the  intention  of  both  parties  must  concur.  If 
different,  each  having  a  different  object,  then  it  is  a  case  of 
mutual  mistake  not  binding  on  either  party.  1  Po/Ater,  12. 
There  is  a  case  which  illustrates  this  position.  *An  insurance 
was  effected  in  Bostony  on  a  ship  for  a  whaling  busbess. 
The  owner  of  the  ship  and  the  ship  were  in  Mw  York.  In 
the  order  the  ship  was  described  as  a  coppered  ship.  This 
term  was  equivocal.  In  J^Tew  York  it  meant  a  ship  coppered 
to  the  bends*  The  keel  and  false  keel  not  coppered.  It 
meant  in  Boston,  in  a  whak  ship,  a  ship  coppered  bottom  and 
sides  of  both  keels.  The  insurance  was  effected  in  Boston, 
and  the  assured  was  bound  by  the  construction  there  given 
to  the  order.  But  the  court  also  held,  as  there  was  no  fraud, 
no  intentioi^  to  deceive,  as  parties  meant  different  things  there 
was  no  iiontract,  no  contract  ad  idem.    A  mutual  mistake  not 
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binding.  Then  if  the  company  intended  to  underwrite  a 
Toyage  commencing  from  San  Andreas^  not  iater  than  the 
middle  of  February,  then  the  intention  of  the  assured  becomes 
immaterial  and  the  intent  of  the  underwriter  being  established, 
the  policy  is  at  an  end. 

How  is  this  intention  to  be  ascertained  i  The  first  prayer 
puts  the  intention  on  the  ground  of  contract  made  up  of  the 
policy  and  the  order,  and  these  are  the  foundations  of  the 
intention  of  the  parties  to  this  written  contract.  It  is  not  a 
matter  of  fact,  but  a  question  of  construction  and  to  be  made 
by.  the  court.  And  if  the  intention  here  imputed  was  that  of 
one  of  the  parties,  then  there  was  nothing  open  for  inquiry 
by  the  jury. 

This  order  without  the  report  as  derived  firom  Captain 
Drinkwater^  establishes  an  intent,  to  underwrite  a  voyage 
not  commencing  eariier  than  the  middle  of  February.  Here 
the  order  is  inserted  in  the  policy.  It  is  settled  that  it  is  a 
part  of  the  contract.  It  often  operates  to  control  the  contract, 
as  where  the  language  of  the  policy  differs  from  that  of  the 
order.  Wirdngder  vs.  Diffenderffery  6  GiU  and  John.  187. 
The  words  o^  and  from  San  Andrtaz^  bdicate  the  intention. 
How  are  these  words  Jo  be  understood?  If  they  have  a 
technical  meaning,  their  familiar  signification  yields  to  it. 
Bjohefftson  and  Thompson  vs.  French^  4  East  135.  Usages 
interpreted  by  judicial  decisions  are  taken  in  the  peculiar 
sense  ascribed  to  them.  Now,  technically  what  do  at  and 
from  mean.  These  mean  that  the  vessel  was  at  the  place 
when  last  heard  from,  or  shortly  expected  there,  not  at  an 
indefinite  distant  day,  and  if  they  do  not  import  that  Ute 
vessel  was  to  arrive  at  a  distant  day,  then  they  do  not  import 
that  the  arrival  had  ocurred  at  an  antecedentally  distant  day, 
for  in  such  case  she  might  be  a  missing  vessel.  If  not  so, 
the  underwriter  would  in  all  such  cases  be  made  to  take  the 
part  of  a  missing  vessel.  The  words  at  and  from  import 
that  the  Argonaut  was  at  San  Andreas^  or  shortly  to  be  there, 
and  as  the  insurers  are  presumed  to  have  knowledge  of  the 
course  of  trade  and  meaning  of  such  terms,  so  have  they 
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knowledge  of  a  design  to  insure  a  voyage  to  be  commenced 
in  conformity  thereto. 

These  views  are  confirmed  by  the  statement  of  Drmk" 
water^i  report  contained  in  the  order,  and  the  underwriter 
had  a  right  to  regard  that  statement,  as  a  circumstance  indi- 
cating the  voyage  intended  to  be  insured. 

The  counsel  here  proceeded  to  argue  from  the  letter  of 
instructions  to  the  supercargo,  and  the  nature  and  course  of 
this  branch  of  trade  in  which  the  appellee  had  been  engaged, 
that  he  designed  at  first  to  insure  the  voyage  as  contended 
for  by  the  insurance  company,  and  concluded  his  argument, 
insisting  that  as  the  commission  tended  to  corroborate  some 
portions  of  the  proof,  otherwise  suspicious,  and  as  the  court 
could  not  determine  what  effect  it  might  have  had  upon  the 
jury,  its  admission  as  evidence  was  error. 

Stephen,  Judge,  delivered  the  opinion  of  the  court* 

This  case  comes  up  upon  an  appeal  from  the  judgment  of 
Baltimore  county  court,  rendered  in  an  action  of  covenant, 
instituted  in  that  court  upon  a  policy  of  insurance,  executed 
by  the  appellant,  for  the  appellee,  upon  the  return  cargo  of 
the  schooner  Argonaut j  at  and  from  St.  Andreas  to  the  port 
of  BaUt?7U>re,with  the  liberty  of  two  other  ports  on  the  Spau" 
%$h  mainj  and  at  and  from  any  of  them  to  BaUbnore^  with  a 
return  for  each  port  not  used.  The  parties  to  this  contro- 
versy, differ  about  the  true  construction  and  operation  of  this 
policy,  as  to  the  voyage  it  was  intended  to  cover.  The 
Argonaut  it  appears  by  the  proof  in  the  cause,  saUed  firom 
the  port  of  Baltimore  about  the  middle  of  November,  1830, 
for  the  Spanish  main^  and  after  visiting  several  places  on  the 
Spamsh  motn,  arrived  at  St.  Ajidreas,  according  to  some  of 
the  proof  in  December,  1830,  or  January,  1831,  or  as  proved 
in  another  part  of  the  testimony,  on  or  about  the  27th  day  of 
December,  1830.  From  jS^.  Andreas,  she  proceeded  to  Cor* 
dea  and  San  Bias,  where  she  traded,  and  after  leaving  San 
Bias  was  lost  by  the  perils  of  the  sea,  having  capsized,  and 
as  proved  by  the  captain,  she  went  to  pieces.  In  the  depo- 
20  V.9 
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sition  of  Captain  Maginneyy  which  was  inclosed  in  a  letter 
by  the  assured,  to  the  president  of  the  Maryland  Insurance 
Company f  and  given  in  evidence  upon  the  trial — it  appears 
that  the  Argonaut  was  at  San  Bias  on  the  14th  day  of 
February,  1831,  on  which  day  she  left  that  place  for  St. 
Andreas  on  her  way  home,  and  on  the  15th  of  the  same 
month  was  struck  by  a  heavy  squall  of  wind,  capsized  and 
lost.  It  is  to  be  observed  that  this  testimony  corresponds 
with  the  report  of  Captain  Drinkwater  on  his  arrival  firom  St. 
Bias  at  BaltimorBy  and  whioh  report  was  contained  in  the 
order  or  proposal  for  an  insurance.  That  order  is  in  the 
following  words : 

**  4,500  dollars  insurance  is  wanted  on  cargo  of  schooner 
Argonaut  J  Captain  Maginney  at  and  from  St.  Andreas^  with 
liberty  of  two  other  ports  on  the  Spanish  mainy  and  at  and 
from  any  of  them  to  BaltimorCy  with  a  return  for  each  port 
not  used.  Captain  Drinkwater  of  the  schooner  Desiahy  ar- 
rived here  a  few  days  since  from  St.  Blasy  and  reports  that 
the  Argonaut  sailed  from  St.  Bias  for  St.  Andreas  about  the 
middle  of  February  to  trade — which  is  the  last  account 
received  of  her  proceedings." 

Upon  this  order  the  insurance  was  effected,  and  when  the 
policy  was  executed  the  order  was  referred  to  and  adopted 
as  a  part  pf  it.  The  vessel  and  the  greater  part  of  the  cargo 
having  been  lost  after  she  left  jS!^.  Andreas  oh  her  first  arrival 
at  that  port,  and  before  her  second  contemplated  arrival  when 
she  was  lost.  The  true  construction  of  this  policy  becomes 
vitally  important  to  the  parties  in  this  case,  as  upon  it  de- 
pends, the  right  of  the  assured  to  claim  an  indemnity  for  the 
loss  he  has  sustained.  After  a  careful  consideration  of  the 
arguments  which  were  urged  in  behalf  of  the  respective  parties 
to  this  controversy,  we  have  come  to  the  conclusion  that  the 
underwriters  are  not  responsible  for  the  loss  which  the  assured 
has  sustained,  because  \ve  think  that  according  to  the  true 
construction  of  their  contract,  the  loss  occurred  before  the 
inception  of  the  voyage,  which  the  policy  Was  intended  to 
cover ;  and  consequently  before  the  risk  commenced,  which 
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they  intended,  and  did  in  fact,  assume.  In  the  construction 
of  the  contract  of  insurance,  as  in  all  other  cases,  the  inten- 
tion of  the  contracting  parties  is  to  be  regarded,  and  when  it 
can  be  ascertained,  it  must  govern  and  control  their  rights 
under  it.  The  order  being  adopted  into  the  policy,  forms  a 
part  of  it,  and  must  of  course  be  adverted  to,  and  considered 
in  giving  a  construction  to  the  policy  in  this  case.  It  is  a 
well  established  principle  in  the  law  of  insurance,  that  the 
imderwriters  are  presumed  to  be  acquainted  with  the  nature 
and  course  of  the  voyage  which  they  undertake  to  insure, 
and  it  is  in  proof  in  this  ease,  that  the  vessel  arrived  at  ^, 
Andreas  on  or  about  the  27th  of  December,  1830,  and  left 
there  a  few  days  thereafter,  and  the  insurance  was  effected 
on  the  4th  of  April,  1831.  If  these  facts  had  been  known  to 
the  Insurance  Company  at  the  time  the  application  for  insu« 
ranee  was  made,  it  is  proved  by  the  presidents  of  two  Insu- 
rance companies,  gentlemen  of  long  and  extensive  experience 
upon  such  subjects,  that  the  vessel  would  have  been  consi- 
dered out  of  time,  and  the  risk  would  according  to  common 
practice  or  usage  in  such  cases  have  been  declined.  Such  a 
risk  then,  it  is  fairly  to  be  inferred  would  not  have  been 
assumed  by  the  insurers  in  this  case,  if  these  facts  had  been 
kno^Ti  \^  them  at  the  time  they  subscribed  the  policy.  Nor 
do  we  think  that  such  an  insurance  would  have  been  sug- 
gested by  the  interest  of  the  insured  under  the  circumstances 
given  in  evidence,  nor  could  the  underwriters  have  supposed 
tiiat  such  a  risk  was  asked  to  be  assumed.  The  vessel  had 
left  that  port  and  had  performed  a  great  part  of  the  voyage; 
had  visited  and  traded  at  two  of  the  ports  to  which  she  was 
privileged  to  go  according  to  the  terms  of  the  policy,  and  in 
going  to  SX.  Andreas  a  second  time,  wouM  have  been  guilty 
of  a  deviation,  which  would  have  vacated  the  contract  of  in- 
surance, and  discharged  the  underwriters.  In  giving  a  con- 
struction to  this  policy,  it  is  moreover  to  be  borne  in  mind, 
that  the  undervniters  were  distinctly  and  explicitly  informed 
by  Mr.  Thompson^  the  agent  of  the  assured,  in  the  order  for 
the  insurance,  that  CapL  Drinkwater  of  the  schooner  Desiak^ 
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had  airiyed  a  few  days  before  at  the  port  of  BalHmare  from 
San  Bloif  and  brought  intelligence  that  the  Argonaut  had 
failed  from  that  place  for  St.  Andreas  about  the  middle  of 
February  to  trade,  which  was  the  latest  account  received  of 
her  proceedings.  What  was  the  object  of  the  communica<* 
tion  of  this  intelligence  ?  The  insurance  asked  for  was  to  be 
on  the  cargo,  at  and  from  St.  Andreas^  with  liberty  of  two 
other  ports  on  the  Spanish  niain.  The  object  of  the  commu- 
nication of  the  report  of  Captain  Drinkwater  was  therefore, 
to  give  them  the  latest  intelligence  of  the  schooner,  and  when 
they  might  calculate  upon  her  arrival  at  St.  Andreasy  that 
they  might  estimate  the  risk  they  were  asked  to  assume 
accordbgly.  It  was  therefore,  we  think,  clearly  the  inten- 
tion of  the  underwriters  in  this  case,  and  such  is  the  legal 
effect,  constroction,  and  operation  of  the  policy,  on  which 
this  suit  was  instituted,  that  it  was  to  attach,  and  the  risk 
to  commence  on  the  arrival  of  the  vessel  at  St.  Andreas^  on 
her  sailing  from  St.  Bkuy  as  reported  by  Captain  Drinkwater. 
Mr.  Thompson's  communication  of  this  information  to  the 
underwriters,  was  we  think,  evidently  intended  to  describe 
and  define  with  certainty  and  precision  the  voyage  to  be 
insured,  and  to  obviate  all  mistake  and  misapprehension 
upon  the  subject  of  the  risk  he  asked  to  be  assured.  There 
are  other  views  which  might  be  taken  of  this  case,  strikmgly 
illustrative  of  what  must  reasonably  be  supposed  to  have 
been  the  intention  of  the  parties  to  this  contract,  but  it  is 
deemed  unnecessary  further  to  enlarge  the  discussion  or  enter 
into  a  more  detailed  reasonbg  upon  the  subject.  The  appli- 
cation for  insurance  in  this  case  was  made  on  the  4di  of 
April,  1831,  and  information  of  the  report  brought  to  BM- 
more  by  the  captain  of  the  schooner  Desiah,  was  very  pro- 
periy  communicated  to  the  underwriters,  not  only  to  enable 
them  to  estimate  the  risk  they  were  asked  to  assume  by 
forming  an  opinion  as  to  the  period  when  it  would  be  likely 
to  commence  by  the  arrival  of  the  vessel  at  SX.  Andreas,  but 
also  to  describe  and  ascertain  the  voyage  they  were  asked  to 
insure. 
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The  first  prayer  therefore  made  to  the  court  by  the  counsel 
for  the  insurers,  for  their  instruction  to  the  jury,  having  taken 
an  erroneous  view  of  the  true  construction  of  the  order  for 
insurance,  was  properly  rejected  by  the  court ;  and  we  think 
that  such  refusal  presents  no  ground  for  a  reversal  of  their 
judgment ;  but  we  think  that  the  court  clearly  erred  in  suffer- 
ing the  testimony  taken  under  the  commission  to  St,  Andreas 
to  be  read  to  the  jury.  Tor^U  Boioiey  who  was  associated 
with  one  of  the  commissioners  in  the  execution  of  the  com- 
mission, acted  without  authority;  he  derived  no  power  for 
such  a  purpose  firom  the  court  by  whose  order  the  commis- 
sion was  issued  to  the  commissioners  originally  named  there- 
in. The  commissioners  are  the  depositories  of  the  confidence 
of  the  court ;  it  is  a  special  trust  and  confidence  reposed  in 
them^  and  cannot  be  transferred,  delegated,  or  usurped  by 
another.  It  is  moreover,  a  special  authority,  and  must  be 
strictly  pursued. 

We  think  also,  that  the  court  erred  in  suffering  the  testi- 
mony taken  under  the  ninth  interrogatory  to  go  to  the  jury, 
it  being  propounded  by  the  commissioners  without  authority, 
and  it  is  impossible  for  this  court  clearly  to  appreciate  the 
influence  or  weight  which  such  improper  and  illegal  testi- 
mony may  have  had  with  the  jury  in  the  formation  of  their 
verdict.  For  these  reasons  we  think  that  the  judgment  ren- 
dered by  Baltimore  county  court  was  erroneous,  and  ought 
to  be  reversed ;  but  as  the  loss  occurred  in  this  case  before 
the  policy  attached,  or  the  risk  commenced,  no  procedendo 
will  be  ordered^ 

JUDGMENT   REVERSED. 


Solomon  M.  Hannet  vs.   Sarah   Murray. — December, 

1837. 

If  tha  qipellaot  die  before  the  commeBcement  of  the  tenn,  to  which  the 
appeti  if  taken,  the  appeal  will  abate. 
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Appeal  from  Chancery. 

At  this  term  the  appellee  suggested  the  death  of  the  appel- 
lant, and  filed  the  affidavit  of  one  Joshua  THpton^  made  before 
a  justice,  certified  by  the  clerk  of  Carroll  county  court, 
deposing  that  Solomon  M.  Hanney^  the  appellant,  died  on  or 
about  the  28th  November,  1836. 

It  appeared  from  the  record  that  a  final  decree  was  passed 
by  the  chancellor,  on  the  29th  July,  1836,  and  adjudged  that 
unless  the  defendant,  shall,  on  or  before  the  29th  August, 
1836,  pay  a  certain  sum  to  the  complainant,  or  bring  the 
same  into  court,  that  certain  real  estate  should  be  sold.  On 
the  29th  September,  1836,  S.  M.  Hanney  appealed  to  the 
next  December  term,  of  this  court.  It  appeared  by  the 
affidavit,  that  he  died  before  the  commencement  of  that  term. 

At  this  term,  Moale,  for  the  appellee,  moved  the  court  to 
dismiss  the  cause.  He  referred  to  the  act  of  1806,  ch.  90, 
sec.  1. 

R.  Johnson,  for  the  appellee,  cited,  1785,  ch.  80,  sec.  1 ; 
1806,  ch.  90,  sec.  11 ;  and  1815,  ch.  149. 

The  court,  Buchanan,  Ch.  J.  and  Stephen,  Dorset, 
Spence,  and  Chambers,  Judges,  said  the 

appeal  abated. 


Thomas  S.  Wilson  vs.  Negro  Ann  Barnett. — Decem- 
ber, 1837. 

When  it  appears  by  the  inventory  returned  by  an  executor  or  administrator, 
that  he  is  in  possession  of  negro  property  belonging  to  the  deceased,  he  is 
properly  chargeable  with  their  hire,  or  the  value  of  their  services,  unless 
be  shows  by  proof,  an  adequate  excuse  for  not  having  received  such  hire, 
or  value. 

And  upon  a  petition  for  freedom,  such  charge  is  a  proper  item,  in  estimatini^ . 
the  value  of  the  deceased*s  personal  estate,  exclusive  of  the  negroes;  when 
their  right  to  freedom  depends  upon  the  assets  being  sofficieat  to  pay 
debts,  independently  of  them. 
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To  enable  the  jurj  correctly  to  estimate  the  ralue  of  their  services,  it  if 
sufficient  to  show  by  evidence  the  annual  value  of  negroes  of  the  same 
description  as  those  mentioned  in  the  inventory. 

When  the  right  to  freedom  depends  upon  the  sufficiency  of  the  assets  of  the 
testator  to  pay  debts,  the  inquiry  is  not  limited  to  the  condition  of  his 
estate  at  the  period  of  his  death.  If  the  assets  were  sufficient  at  that  time, 
but  in  a  due  course  of  administration,  and  before  the  executor's  assent  to 
the  freedom,  and  without  his  fault,  the  estate,  without  the  negroes,  become 
inadequate,  the  right  to  freedom  would  not  exist 

And  so,  if  the  assets  are  insufficient,  at  the  testator's  death,  but  by  subse- 
quent events,  and  in  a  due  course  of  administration,  they  become  suffi- 
cient* the  claim  to  freedom  could  not  be  resisted. 

Appeal  from  Baltimore  city  court. 

This  was  a  petition  for  Jreedom  filed  by  the  appellee 
against  the  appellant,  and  is  the  same  case  which  was  here 
on  appeal  at  December  term,  1836,  vide^  8  GiU  and  John.  169» 

At  the  trial  of  the  cause  the  appellee  gave  in  evidence 
the  vrill  of  Elizab€th  Richmondy  under  which  she  claimed  her 
freedom;  the  inventory  of  the  goods  and  chattels  of  her 
estate,  amounting  to  $4,125  52,  taken  the  13th  June,  1832. 

The  defendant  for  the  purpose  of  showing  the  insufficiency 
of  the  personal  estate  of  the  testatrix,  for  the  payment  of 
her  debts,  independent  of  her  negroes,  (which  were  included 
in  the  inventory  aforesaid,  and  amounted  to  the  sum  of 
$1,315,)  offered  in  evidence  an  office  copy  of  his  administra- 
tion account,  on  the  estate  of  the  said  Elizabeth  Richmond^ 
dated  9th  October,  1833,  in  which  he  charged  himself  with 
the  amount  of  inventory,         .         •        •         .     $4,125  92 

Sperate  debts  on  27th  September,  1833,   .         .     414  51 

Negro  hire  to  27th  September,  1833,    .         .         192  68 

Interest, 14  83 


$4,747  94 
And  obtained  allowances  for,      •         .         .         1,257  80 


Leaying  a  balance  to  be  distributed  according 
to  the  will  of  the  deceased,        ....  $3,490  14 

The  defendant  also  offered  proof  of  a  debt  due  by  the 
estate  of  $809,  to  John  S.  Btake^  Jr.  and  also  of  an  order  of 
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the  Orphans'  court  of  Queen  Anne^s  county,  dated  15th 
August,  1837,  containing  an  authority  for  the  sale  of  the 
negroes  of  Mrs.  Richmond's  estate,  upon  the  ground  of  a 
deficiency  of  personal  assets  to  pay  debts,  or  such  part 
thereof,  as  the  administrator  in  his  discretion,  at  public  or 
private  sale,  may  deem  sufficient  for  that  purpose. 

The  defendant  also  proved,  the  payment  of  $520  26, 
expenses  of  arresting  and  detaining  the  negroes  for  sale,  and 
fees  of  counsel  in  the  case  of  Richmond  vs.  Slake,  before 
referred  to. 

The  petitioner,  in  order  to  show  a  sufficiency  of  assets 
offered  evidence,  that  the  hire  of  negro  men«  exclusive  of 
food  and  clothing,  was  from  $50  to  $60  per  annum ;  women 
from  $20  to  $25  per  annum;  of  girls  of  eleven  or  twelve 
years  of  age,  $15  per  aunum,  all  exclusive  of  food  and 
clothing.  To  the  competency  of  which  testimony,  the  defen^^ 
dant,  (now  appellant)  objected,  because  the  petitioner  had 
offered  no  testimony  to  show,  that  the  defendant  had  hired 
the  negroes  belonging  to  the  estate  of  the  testatrix,  after  the 
9th  October,  1833,  or  that  he  had  received  any  profit  or 
advantage  from  their  labour.  But  the  court  permitted  the 
evidence  to  go  to  the  jury,  and  the  appellant  excepted.  This 
exception  was  dated  13th  October,  1837.  , 

2d  Exception. — The  petitioner  then  upon  the  whole 
proof,  prayed  the  court  to  direct  the  jury,  that  the  adminis- 
trator was  answerable  to  the  estate  for  the  reasonable  hire 
and  profits  of  the  slaves  belonging  to  the  estate,  from  the 
time  of  rendering  his  account  to  the  Orphans'  court  in  (iueen 
Anne^s  county,  in  October,  1833,  till  they  were  disposed 
of  in  October,  1837,  and  that  the  juiy  had  a  rig^t  to 
add  the  amount  of  such  hire  or  profits  of  said  negroes,  to 
the  amount  of  the  mventory  as  part  of  assets  to  pay  debts, 
and  by  comparing  the  aggregate  amount  with  the  outstanding 
debts  due  by  the  deceased,  to  ascertain  whether  there  is  a 
deficiency  of  assets  or  not.  To  the  granting  of  which  direc- 
tion the  defendant  objected,  because  the  evidence  was 
vaguie,  uncertain,  and  irrelevant,  establishes  no  specific  sum; 
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and  has  a  tendency  to  mislead  the  jury  in  finding  sufficient 
assets,  when  the  contrary  is  manifest.  The  court  granted 
the  direction,  and  the  defendant  excepted. 

3d  Exception.— The  defendant  then  prayed  the  court  to 
instruct  the  jury,  that  upon  the  evidence  oflfered  to  them,  the 
petitioner  is  not  entitled  to  her  freedom,  and  that  they  must 
find  a  verdict  for  the  defendant,  because  it  is  manifest,  that 
the  personal  estate  of  the  testatrix,  independent  of  her 
negroes,  was  not  sufficient  for  the  payment  of  her  debts,  and 
that  it  would  be  to  the  prejudice  of  creditors,  that  the  petitioner 
should  be  free  under  the  will,  which  opinion  and  instruction 
the  court  (JBrice,  CR.  J.  J^ltsbet  and  Worthington  A.  J.)  refused 
to  give,  and  instructed  the  jury,  that  it  is  a  fact  alone  for  them 
to  decide,  whether  there  is,  or  is  not,  a  Sufficiency  of  assets 
exclusive  of  the  negroes  to  pay  the  debts  of  the  deceased.  If 
fi'om  the  whole  of  the  testimony  tbey  shall  find  that  there  was 
sufficient  assets  for  the  above  purpose,  they  will  find  for 
the  petitioner,  otherwise  for  the  defendant.  The  defendant 
excepted. 

After  a  motion  for  a  new  trial  overruled,  the  verdict  and 
judgment  being  for  the  petitioner,  the  defendant  brought  the 
cause  by  appeal  to  this  court,  where  it  was  argued  before 
Stephen,  Archer^  and  Dorset,  Judges. 

J.  Scott,  for  the  appellant,  contended : 

For  the  several  propositions  specified  in  the  several  bills  of 
exceptions,  and  which  show  the  grounds  taken  in  the  argu- 
ment of  the  cause  on  his  part. 

D.  P.  Barnard,  for  the  appellee,  insisted : 
1.  Where  an  administrator  acknowledges  slaves  to  be  in 
his  possession,  it  is  his  duty  to  return  an  account  of  the 
amount  of  their  hire,  if  hired  out,  or  the  value  of  their  services 
if  they  remain  in  his  possession,  to  the  Orphans'  court,  and  if 
he  neglects  to  do  so,  it  is  competent  for  parties  interested  in 
the  increase  of  the  estate  to  shew  by  testimony,  what  is  the 
reasonable  value  of  the  hire  of  negroes  of  like  description. 
21  V.9 
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2.  That  upon  proof  being  given  of  the  vahie  of  negro  hire 
the  jury  may  find,  what  the  reasonable  hire  and  profits  of  the 
slaves  are,  and  add  the  same  to  the  amount  of  the  inventory 
in  the  hands  of  the  administrator,  as  assets  belonging  to  the 
estate  for  the  payment  of  debts. 

3.  That  where  the  Orphans'  court,  orders  the  adminis- 
trator to  sell  such  part  of  the  negro  property,  as  he  may  deem 
sufficient  for  the  payment  of  the  debts  of  the  deceased,  the 
administrator  cannot  proceed  to  sell  all  the  negroes,  unless 
such  sale  is  necessary  for  the  payment  of  debts ;  and  where 
he  make^  his  election  from  the  slaves,  and  sells  enough  to 
pay  the  debt,  his  claim  to  the  remainder,  if  there  be  any, 
ceases,  and  it  is  competent  for  any  slave  remaining  unsold, 
in  a  petition  for  freedom  under  the  will,  to  give  in  evidence 
the  iact,  that  sales  have  already  been  made  under  the  order  of 
the  Orphans'  court,  sufficient  for  the  payment  of  the  claims 
against  the  deceased. 

4.  That  where  evidence  is  given  of  claims  against  the 
estate,  and  also  of  matters  properly  chargeable  as  assets,  the 
court  cannot  give  a  positive  instruction  to  the  jury  to  find  for 
either  party,  but  leave  it  with  the  juiy  alone  to  decide, 
wheth^  there  is  a  sufficiency  independent  of  negroes  to  pay 
the  debts  of  the  deceased,  and  if  there  be  a  sufficiency,  their 
yerdict  must  be  for  the  petitioner,  if  otherwise  they  must  find 
for  the  defendant.  He  cited :  Act  of  1798,  ch.  101 ;  1818, 
ch.  217,  sec.  1,  2,  making  the  hire  and  increase  of  negroes, 
assets.  And  Hall  vs.  Griffith^  2.  Bar.  and  John.  433. 
Mann  vs.  State  tise  Thomas y  3  Har.  and  John.  237.  Evans 
vs.  Igleharty  6  GUI  and  John.  191.  If  evidence  is  vague,  its 
effect  for  the  jury.  WkUtington  vs.  Farmers  Banky  5  Ear. 
and  John.  495.  The  proceedings  before  the  Orphans'  court 
not  conclusive,  3  Har.  and  John. 

Dorset,  Judge,  delivered  the  opinion  of  the  court. 

We  see  nothing  to  disapprove  of  in  the  decision  of  the 
city  court  in  the  appellant's  jjrs^  and  second  bills  of  exceptions. 
The  inventory  of  the  personal  estate  of  the  testatrix  having 
shewn  to  the  jury,  that  the  appellant  was  in  possession  at 
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the  date  thereof  of  sundry  negroes^  men,  women  and  girls, 
the  property  of  said  estate,  in  the  absence  of  all  proof  of  their 
having  been  out  of  his  possession,  coupled  with  the  pre- 
sumption deducible  from  the  order  of  the  Orphans'  court,  of 
Queen  Anne^i  county,  that  these  negroes  were  still  in  his 
possession,  the  court  yery  properly  authorized  the  jury  to 
charge  the  appellant,  with  hire  or  value  of  the  services  of  the 
negroes,  during  the  time  they  thus  appeared  to  have  been  in 
his  possession,  and  such  hire  was  an  appropriate  item  in 
estimating  the  personal  assets  of  the  deceased,  exclusive  of 
her  negro  property.  If  such  hire  was  not  received  by  her 
administrator,  it  was  his  duty  to  have  shown  by  proof,  an 
adequate  excuse  for  his  failure  in  not  having  done  so.  In 
fixing  the  hire  or  value  of  the  services  of  the  negroes  in 
question,  we  can  see  no  objection  to  the  testimony  offered 
by  the  petitioner  in  the  appellant's  first  bill  of  exceptions. 
The  objection  to  it  for  vagueness  and  uncertainty,  we  think 
by  no  means  sufficient  to  destroy  its  admissibility. 

The  refusal  of  the  appellant's  prayer  in  the  third  bill  of 
exceptions,  and  the  instruction  therein  given  to  the  jury 
meets  our  entire  concurrence.  The  interest  with  which  the 
appellant  was  chargeable,  was  a  subject  for  the  exclusive 
cognizance  of  the  jury ;  the  allowances  claimed  by  him,  and 
not  sanctioned  by  the  Orphans^  court,  were  matters  on  which 
the  jury  were  to  pass,  the  amount  to  be  allowed  for  the  hire 
of  the  negroes,  was  a  subject  over  which  they  had  exclusive 
jurisdiction.  To  have  withdrawn  all  these  questions  firom 
the  consideration  of  the  jury,  as  the  court  by  Uie  appellant's 
prayer  were  called  upon  to  do,  would  have  been  a  most 
unwarrantable  encroachment,  upon  the  rights  of  that  branch 
of  our  judicial  system,  to  which  is  submitted  the  trial  of  all 
matters  of  fact.  The  ground  most  strongly  urged  against 
the  claim  of  the  petitioner,  that  her  right  to  freedom,  must 
depend  upon  the  sufficiency  of  the  personal  assets  of  the 
deceased,  at  the  moment  of  her  death  to  pay  aU  her  debts, 
has  nothing  in  reason  or  in  law  to  support  it.  Had  such 
estate  at  the  death  of  the  testatrix,  been  abundantly  sufficient 
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to  pay  all  her  debts,  but  in  the  due  course  of  admiuistration^ 
and  before  the  assent  of  the  administrator,  to  the  freedom  of 
the  petitioner,  and  without  any  default  on  his  part,  the  estate 
other  than  the  negroes,  had  by  subsequent  events  become 
wholly  inadequate  to  the  payment  of  debts,  the  petitioner's 
right  to  freedom  would  no  longer  haye  existed  i  and  if  by 
eyents  subsequent  to  the  death  of  the  testatrix,  in  the  due 
course  of  administration,  her  estate  at  her  death,  greatly 
insufficient,  should  become  sufficient,  the  right  of  the  peti- 
tioner to  her  freedom  could  not  be  resisted.  To  be  a  sound 
rule  it  must  work  both  ways. 

Had  the  jury  in  their  verdict  disregarded  either  the  law  or 
the  facts  of  the  case,  the  city  court  was  the  tribunal  from 
which  redress  should  have  been  sought.  There  such  an 
application  was  preferred  but  was  overruled.  Approving  of 
their  decision  we  feel  no  inclination,  even  if  we  had  the 
power,  to  arrest  the  execution  of  what  we  believe  to  have 
been  a  most  righteous  verdict. 

Concurring  with  the  court  below,  in  their  refusal  and 
instructions  in  all  the  appellant's  bills  of  exceptions,  we 
affirm  their  judgment. 

JUDGMENT   AFFIBMSD. 


Henry  S.  Sanderson  v$,  Richard  E.  Alcock. — Dec^r^ 

1837. 

An  appeal  will  not  lie  by  the  sheriff,  firom  an  order  of  the  county  court, 
directing  him  to  bring  into  court  money  which  he  has  receiyed  upon  an 
execution. 

Appeal  from  Baltimore  county  court. 

The  appellee  in  this  cause  obtained  judgment  against  one 

Benjamin  Brady ^  and  on  the  11th  May,  1836,  sued  out  a  fi», 

fa.  thereon,  returnable  to  September  term,  1836.     The  sheriff 

not  returning  the  writ,  was  laid  under  a  rule  to  return  it,  on 
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or  before  the  10th  September.  On  the  17th  October,  the 
sheriff  (the  appellant)  having  still  failed  to  return  the  writ, 
the  plaintiff  (now  appellee)  moved  for  a  judgment  against 
him,  under  the  act  of  1794,  ch.  54,  sec.  1. 

The  appellant  resisted  the  judgment  upon  the  following 
grounds : 

1.  Because,  whether  the  plaintiff  be  entitled  to  the  pro- 
ceeds of  the  execution  against  Brady^  is  a  question  now 
depending  in  this  court. 

2.  Because  a  motion  is  still  pending  to  quash  the  execu- 
tion in  this  cause. 

3.  Because  the  defendant  offered,  if  the  plaintiff  would 
indemnify  the  said  Sandersony  to  pay  him  over  the  proceeds 
of  sale. 

4.  Because  the  said  Sanderson  is  sued  for  taking  said 
goods,  and  a  bill  in  equity  is  also  filed  against  him. 

The  appellant  then  filed  his  petition  in  Baltimore  county 
court,  admitting  the  issue  and  levy  of  the  execution — that 
the  proceeds  of  the  goods  were  subject  to  the  order  of  the 
court  that  suits  at  law,  and  in  equity  had  been  brought 
against  him  by  various  parties  for  the  same  proceeds,  and  he 
prayed  to  be  allowed  his  expenses  and  counsel  fees. 

At  May  term,  1837,  the  sheriff  informed  the  court  that 
other  suits  had  been  brought  against  him  by  Erskine  and 
C/ug^man  for  the  whole  proceeds,  and  then  moved  the  court 
for  a  rule  on  the  plaintiff,  to  show  cause  why  the  motion 
for  a  judgment  against  the  sheriff  should  not  be  extended 
until  the  next  term,  suggesting  the  reasons  before  relied  on 
and  the  further  one,  that  the  property  was  under  mortgage 
at  the  time  of  the  levy ;  and  produced  the  mortgage. 

The  appellee  then  moved  the  court  for  a  judgment  against 
the  sheriff  under  the  act  of  1797,  ch.  43,  and  filed  the  answer 
of  Sanderson  to  one  of  the  equity  causes  depending  against 
him,  riiowing  the  amount  he  had  received  under  the  Ji.  fa. 
against  Bradj/y  and  it  was  now  admitted  that  the  mortgage 
on  Brady^s  goods  was  satisfied.     The  proceedings  in  the 
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several  causes  against  Sanderson  were  agreed  to  be  reeeired 
as  evidence  upon  the  plaintiff's  motion  for  a  judgment. 

At  October  term,  1837,  Baltimore  county  court  {Archer j 
Ch.  /.  Magruder  and  Purviance^  J^s)  decided,  that  the  mo- 
tion for  a  judgment  in  this  case  against  the  sheriff  be  over- 
ruled, and  also  the  motion  to  enlarge  the  time  for  the  sheriff 
to  make  return  of  the  Ji.  fa.  in  this  case.  But  it  appearing 
to  the  court  from  the  evidence  in  the  cause,  that  the  sheriff 
has  made  on  the  Ji.fa.  the  sum  of  $8,158.95,  being  the  net 
proceeds  admitted  by  the  sheriff  to  be  due,  after  deducting 
the  amount  of  the  judgment  obtained  by  the  mortgagees  of 
Bradp^s  goods  and  costs,  "which  amount  is  by  consent  of  the 
plaintiff's  counsel  deducted.  It  is  ordered  by  the  court  this 
4th  October,  1837,  that  the  late  sheriff  forthwith  on  the  ser- 
vice of  this  order  on  him,  bring  into  court  the  amount  thus 
made,  and  when  brought  in,  the  court  will  on  application 
stay  the  money  in  court,  until  a  bond  of  indemnity  shall  be 
tendered  to  the  sheriff,  to  be  approved  of  by  the  court,  or 
one  of  the  judges  thereof. 

From  which  order  the  said  Henry  S.  Sanderson^  late  sheriff, 
appealed. 

At  this  term  the  appellee  moved  to  dinniss  the  appeal. 

The  motion  was  argued  before  Buchanan,  Ch.  J.  Stc- 
PHSN,  Dorset,  Chambers,  and  Spence,  Judges. 

James  M.  Nicholson,  for  the  appellee,  moved, 
For  dismissal  of  the  appeal,  on  the  ground  that  the  subject 
of  the  decision  below,  was  not  of  that  nature  from  which  an 
appeal  lies. 

The  appelant,  as  sheriff  of  Baltimore  county,  bad  served 
and  levied  an  execution  of  ^.  fa.  issued  by  the  appellee  on 
a  judgment  in  his  favour,  but  had  made  no  return*  The 
appellee  moved  for  a  judgment  agamst  the  appellant  (the 
Aeriff)  for  having  failed  to  make  a  return,  and  the  appdlaAl 
moved  for  an  enlargement  of  the  time  to  make  hia  return. 
The  court  refused  both  motions,  but  ordered  the  appellant  to 
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brug  the  proceeds  of  the  executions  into  court  to  abide  their 
further  disposition.  The  appellant  declined  obeying  this 
order,  and  took  an  appeal ;  and  the  question  now  presented 
is,  whether  an  appeal  lies  from  such  a  decision.  In  Jessop 
vs.  Braumf  2  Gill  and  John.  404,  a  motion  was  made  (appa- 
rently in  the  court  of  Appeals)  by  a  sheriff  for  the  enlarge- 
ment of  a  rule  on  him  to  make  a  return  to  a  writ  of  fi.  fa. 
and  the  court  there  say,  that  there  is  no  general  rule  in  such 
cases,  but  that  each  must  depend  upon  its  own  circumstances. 
Does  not  this  necessarily  imply,  that  the  decision  in  such 
cases  is  wholly  in  the  discretion  of  the  court  before  whom 
the  motion  is  made;  that  being  the  only  tribunal  before 
whom  all  the  circumstances  can  fully  and  fairly  be  brought. 
If  so,  no  appeal  can  be  taken  from  the  decision  of  the  court 
below.  In  WaU  vs.  Wall^  2  Har.  and  GUI,  79,  the  court  say 
that  where  the  subject  decided  by  the  inferior  court  is  left  by 
law  to  their  discretion,  as  in  the  refusal  to  grant  a  new  trial, 
it  has  been  adjudged,  that  a  writ  of  error  will  not  lie.  But 
apart  from  the  authority  of  Jessop  vs.  Brown,  it  stands  to 
reason,  that  a  motion  by  the  sheriff  for  the  enlargement  of 
his  time  in  which  to  make  a  return  to  a  writ,  is  a  motion  to 
the  favour  and  discretion  of  the  court.  The  law  is  impera- 
tive, that  he  shall  make  a  return  within,  a  specified  time ; 
and  our  acts  of  assembly  direct,  that  judgment  shall  be 
entered  up  against  him  if  he  fails  to  do  so.  There  is  no 
express  law  authorizing  him  to  obtain  from  the  court  an 
enlargement  of  that  time.  The  interference  of  the  court  in 
his  behalf  is  matter  of  practice,  and  not  of  positive  law,  and 
the  practice  originated  from  the  fact  that  as  the  sheriff  was 
the  officer  of  the  court,  bound  to  obey  its  decrees,  is,  if  at 
any  time,  peculiar  hardship  would  be  experienced  by  his 
carrying  out  those  decrees,  it  was  allowed  as  a  favour  for 
him  to  ask  the  interposition  of  this  court,  and  either  compel 
an  indemnity  bond  to  be  given,  or  exempt  him  from  further 
action.  This  power,  the  discretion  of  the  court  is  appealed 
to.  Their  own  officer  seeks  for  their  protection  from  the 
rigour  of  the  law,  and  if  in  their  opinion  they  ought  to  inter- 
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fere  they  are  competent  to  do  so.  But  if  they  think  their 
interference  is  not  necessar}',  there  is  no  law  enabling  the 
sheriff  to  compel  their  interference  by  appeal  or  in  any  other 
way.  In  the  present  instance  the  sheriff,  as  was  proved 
beyond  doubt,  (his  own  admissions,)  had  sold  property  under 
execution  and  was  in  possession  of  the  proceeds.  He  was 
ruled  to  make  a  return  of  the  writ,  which  he  failed  to  do,  b\it 
moved  the  court  for  an  enlargement  of  his  time,  assigning  for 
reason  that  the  property  sold  was  claimed  by  third  parties 
who  had  sued  him.  The  court  thought  that  under  all  the 
circumstances  that  he  was  entided  to  an  indemnity  bond,  but 
not  the  possession  of  the  money  which  he  had  been  keeping 
for  a  twelve  month  and  upwards  without  interest  They 
accordingly  order  him  to  bring  the  money  into  court  to  be 
invested,  unless  the  plaintiff  chose  to  indemnify  the  sheriff. 
The  sheriff  would  not  abide  the  decision,  but  by  filing  an 
appeal  bond,  retains  possession  of  the  money.  The  question 
is  will  the  appeal  lie  ?  If  the  interference  of  the  court  below 
was  a  matter  which  he  could  demand  as  a  right,  then  he  can 
appeal  from  their  decision.  If  their  interference  is  a  mere 
fevour  to  be  exercised  by  the  court  in  their  discretion  accord- 
ing to  the  peculiar  circumstances  of  each  case,  then  their 
determination  is  final,  and  the  sheriff  must  submit  without 
delay. 

R.  Johnson,  for  the  appellant. 

The  only  question  now  is  whether  an  appeal  will  lie  fix>m 
the  order.  It  is  a  command  to  the  sheriff  to  bring  in  the 
money,  and  may  seriously  injure  him.  The  money  is  to  be 
brought  into  court.  But  to  what  situation  is  the  sheriff 
reduced  ?  Here  are  four  claimants  for  the  same  fund.  None 
can  tell  who  has  the  right  How  is  he  to  defend  himself? 
May  he  not  rightfully  keep  the  funds  to  secure  himself.^ 

An  appeal  has  been  sustained  by  a  defendant,  ordered  to 
bring  money  in  by  the  court  of  Chancery  f  Thompson  vs. 
McKim,  et  al,  6  Har.  and  John.  302.  This  order  settles 
nothing.     The  appeal  is  taken,  and  money  retained  by  the 
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sberifT  because  of  its  consequence  to  him.  There  is  no  dis* 
tinction  between  orders  at  law  and  in  equity.  And  the 
appeal  is  allowed,  not  because  the  order  is  final,  but  because 
it  professes  to  he  final,  and  may  do  great  practical  injustice, 
if  erroneous. 

APPXAL  J)X8MI8aEO. 


>fKGRo  Peggy  vs.  Michael  Wilson. — December^  1837. 

Bj  tb^  act  of  last,  ch.  07,  the  importer  of  slaves  into  this  state,  from  any  of 
the  Uolied  States,  is  not  required  in  the  list  which  he  is  to  deliver  to  the 
clerk  of  the  county^  to  state  the  manner  in  which  be  acquired  bis  title. 
If  an  the  other  requisitions  of  the  pre-existing  laws  are  complied  with«  tilt 
^    Bst  is  complete,  though  the  mode  of  acquiring  the  title  is  omitted. 

Appeal  from  Allegany  county  court. 

This  was  a  petition  for  freedom,  filed  hy  Jfegro  Peggy  on 
the  29th  day  of  September,  1835.  The  petition  alleged 
generally  that  the  appellant  was  a  free  woman  according  to 
the  laws  of  the  state — that  she  ought  to  be  free,  and  was 
now  held  in  serrice  by  the  appellee — prayer  for  a  judgment 
according  to  the  law  and  evidence.  The  appellee  denied  her 
right  to  freedom,  on  which  issue  was  joined. 

At  the  trial  of  the  cause  the  petitioner  proved  by  P.  H. 
Brayj  that  sometime  in  the  month  of  May,  1824,  h^  assisted 
in  bringing  the  petitioner  from  Hampstead  county,  Virginia^ 
to  the  residence  of  the  defendant  in  Maryland^  in  Allegany 
county — that  he  often  saw  the  petitioner  afterwards  at  the 
residence  of  the  defendant  previous  to  the  institution  of  this 
suit,  the  defendant  claimmg  her  as  his  property. 

The  defendant,  to  support  the  issue  on  his  part,  proved  by 
WiUiam  Ashley^  that  he  was  employed  by  the  defendant  in 
May,  1824,  to  go  to  Virginia^  and  bring  the  petitioner  from 
thence  to  Maryland.  That  the  defendant  purchased  the  peti- 
tioner from  Warner  Throckmorton^  of  Hampstead  county  afore- 
22  v.9 
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said,  which  service  the  witness  performed  ;  brought  ihe  peti- 
tioner to  Maryland^  and  left  her  vfith  the  defendant  as  his 
slave.  The  defendant  also  proved  his  bill  of  sale  for  said 
petitioner,  dated  26th  April,  1824. 

The  de£sndant  then  offered  to  read  from  the  records  of 
MUgany  county,  the  following  list,  to  wit : 

<<A  list  of  slaves  brought  into  this  State  from  the  State  of 
Virginia^  to  work  on  his  farm  in  Allegany  county^  Maryland^ 
to  wit :     One  negro  woman,  Peggy — 16  years  of  age. 

15/A  Juney  1824.  Michael  Wilson." 

To  the  admissibility  of  which  evidence  the  petitioner 
objected,  on  the  ground  that  said  list  contains  no  certificate 
of  the  manner  by  which  the  defendant  acquired  title  to  said 
petitioner,  as  required  by  the  acts  of  assembly  in  such  case 
made  and  provided.  Jhe  county  court  {A.  Shriver  and  T. 
Buchanan^  J^s)  overruled  the  objection  and  determined  that 
said  list  contained  all  that  was  required.  The  petitioner 
excepted,  and  the  verdict  and  judgment  being  against  her, 
she  appealed  to  this  court. 

The  cause  was  argued  before  Stxphek,  Abcheb,  Dor- 
set, and  Spence,  Judges. 

J.  Johnson  and  C.  F.  Mater,  for  the  appellant,  con- 
tended : 

1.  That  the  list,  a  copy  of  which  was  read  to  the  jury 
from  the  records  o{  Allegany  county  court,  was  not  in  con- 
formity with  the  acts  of  1796,  ch.  67 ;  1818,  ch.  201 ;  1823, 
ch.  87|  and  consequently  was  inadmissible. 

2.  That  under  the  last  mentioned  act,  it  was  necessary 
that  it  should  appear  upon  the  face  of  the  list,  that  the  negro 
woman  (the  appellant)  before  her  introduction  into  this  state 
had  been  a  resident  of  some  one  of  the  United  StateSy  and 
that  the  list  should  also  state  the  manner  in  which  the  appel- 
lee acquired  title  to  the  appellant. 

R.  Johnson  and  W.  Price,  for  the  appellee. 
It  is  perfectly  clear  by  the  very  words  of  the  act  of  1823, 
ch.  87,  that  independoit  of  any  particular  mode  of  acquisition, 
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any  citizen  of  Maryland  has  a  right  to  import  into  the  state 
a  slave  acquired  by  him  in  any  lawful  manner  whatever,  sub- 
ject only  to  the  obligation  of  recording  within  the  period 
prescribed  by  the  act  of  1796,  ch.  67,  a  list  of  the  slave. 

The  only  question  in  the  case  is  whether,  where  the  acqui- 
sition is  neither  by  will  nor  in  right  of  marriage,  the  list 
alluded  to  is  to  contain  a  statement  of  the  importer's  title? 
If  it  is,  it  is  not  because  the  act  of  1823  in  terms  require  it, 
but  because  it  provides  that  the  list  is  to  be  rendered  in  the 
manner  directed  by  the  act  of  1796,  for  although  the  acts  of 
1804  and  1818,  are  also  referred  to,  they  can  have  no  bearing 
upon  the  question,  they  themselves  depending  enturely  upon 
the  act  of  1796. 

The  object  of  the  provision  of  the  act  of  1796,  that  the 
list  should .  contain  a  statement  of  the  importer's  title,  was 
because  the  authority  to  import  by  that  act  was  not  a  gene- 
ral one,  but  confined  only  to  two  cases  of  acquisition,  and  the 
list  was  therefore  required  to  contain  evidence  that  the  party 
was  within  the  act.  This  necessity  was  of  course  at  an  end> 
when  the  privilege  was  extended  to  every  species  of  owner- 
ship, and  no  object  was  to  be  obtained  except  what  the  mere 
list  would  accomplish.  That  was  still  demanded  as  evidence 
that  the  provisions  in  the  act  of  1823,  as  to  disposition  here 
by  sale,  or  by  manumission,  should  not  be  violated.  If  a 
sUtement  of  the  title  is  to  be  made,  it  is  of  course  to  give 
the  true  nature  of  the  title,  and  when,  as  in  this  case,  it  is 
not  by  devise  or  marriage,  it  is  not  to  contain  a  statement  of 
either  title,  and  if  not,  and  the  real  title  is  to  be  set  forth ; 
how  is  it  to  be  set  forth  i  what  is  it  to  embrace  ?  how  much 
of  the  title  is  to  be  designated  ?  The  act  of  1823  is  silent 
upon  the  sulgect ;  and  the  very  silence  proves  that  nothing 
more  was  intended  than  a  mere  list,  it  not  being  to  be  pre- 
sumed, that  the  legislature  were  ignorant,  that  in  such  a  case 
the  act  of  1796,  and  the  other  acte  referred  to  gave  no  rule. 

Stephen,  Judge,  delivered  the  opinion  of  the  court. 
After  a  careful  examination  of  the  several  acts  of  assembly 
referred  to  in  the  argument,  and  which  have  a  bearing  upon 
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the  merits  of  this  case,  we  have  come  to  the  conclusion,  that 
there  is  no  error  in  the  judgment  of  the  court  below,  and  that 
the  same  ought  to  be  affirmed.  The  act  of  1796,  chr  67, 
see.  1,  contains  a  general  prohibition  against  importing  or 
bringing  into  this  state  of  any  negro,  mulatto,  or  other  slaves, 
for  sale  or  to  reside,  and  provides  that  if  such  inhibition 
should  be  violated,  the  slave  or  slaves  so  brought  in  or 
imported  should  be  free.  The  subsequent  sections  of  this 
law  contain  certain  relaxations  of  tTie  rigour  of  this  rule,  and 
grant  permission  to  the  owners  of  slaves  to  bring  them  into 
this  state,  where  their  titles  have  been  acquired  in  n  certain 
specified  manner.  The  8th  section  provides  that  if  slaves 
are  brought  into  this  state,  under  the  privilege  thereby 
granted,  that  is,  by  a  person  owning  land  in  an  adjoining 
state,  and  the  owner  acquired  title  to  such  slave  or  slaves,  by 
marriage,  or  by  will ;  the  testator^s  name  ;  the  date  of  the 
will ;  and  the  place  where  recorded,  shall  be  inserted  in  the 
list  to  be  delivered  to  the  clerk  of  the  county ;  and  in  case  he 
derive  title  from  marriage,  the  name  of  the  person  married  is 
likewise  required  to  be  inserted  in  such  list.  The  list  is 
required  to  be  in  writing,  and  to  contain  the  names,  seres 
and  ages  of  the  slaves,  and  is  to  be  signed  by  the  owner,  his 
overseer,  or  agent,  and  to  be  delivered  to  the  clerk  of  the 
county  to  be  recorded  within  three  months  after  the  bringing 
in  or  importation  of  such  slave  or  slaves  into  this  st^te. 

The  11th  section  authorizes  any  citizen  of  this  state  who 
has  acquired  title  to  a  slave  or  slaves  by  marriage,  bequest, 
in  course  of  distribution  6r  as  guardian,  to  bring  such  slave 
or  slaves  into  this  state,  for  the  purpose  of  working  or  em*; 
ploying  such  slave  or  slaves  on  his  land  in  this  state,  aiid  not 
for  sale,  provided  that  a  list  of  the  slaves  so  brought  in  be 
rendered  in  the  manner  directed  in  the  eighth  section.  The 
right  of  sale  is  given  to  the  owner  after  the  slaves  have  been 
residents  of  this  state  for  the  period  of  three  years  after  the 
importation.  This  section  requires  that  a  list  shall  he  ren- 
dered in  the  manner  directed  in  the  eighth  section,  and  aa 
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the  priTtlege  is  a  limited  one,  a  statement  of  the  title  in  the 
list  would  seem  to  be  necessary. 

The  privilege  granted  by  the  act  of  181 3|  ch.  301,  is 
nearly  similar  to  the  11th  section  of  the  act  of  1796;  and 
Taries  only  in  that  provision  of  it,  which  restricts  or  confines 
the  employment  of  the  slave  when  brought  into  this  state,  to 
the  owner's  own  immediate  service. 

By  the  provision  of  the  act  of  1823,  ch.  87,  the  policy  of 
ihe  state  upon  this  subject  seems  to  have  undergone  a  very 
material  change ;  for  by  its  enactments,  the  door  is  thrown 
entirely  open,  and  all  restrictions  as  to  the  manner  of  acquiring 
title  are  removed.  It  provides  that  if  any  citizen  of  this 
state,  hath  acquired  or  shall  acquire,  property  in  any  slave  or 
slaves  being  residents  of  any  of  the  United  States^  by  mar- 
riage, bequest,  course  of  distribution,  or  as  guardian,  or  by 
gift,  or  any  other  lawful  manner,  such  citizen  may  at  any 
time  remove  and  bring  such  slave  or  slaves,  for  the  purpose 
only  of  working  or  employing  such  slave  or  slaves  within 
this  state  for  his  own  immediate  service,  and  not  for  any 
other  purpose ;  provided  that,  a  list  of  such  slave  or  slaves 
be  rendered  in  the  manner  directed  by  the  act  of  1796,  ch. 
67,  and  the  act  of  1804,  ch.  90,  and  the  act  of  1818,  ch.  201, 
to  which  this  act  is  a  supplement.  By  the  provisions  of  this 
act,  it  is  manifest,  that  no  regard  is  had  to  the  manner  in 
which  the  tide  originated,  or  how  it  was  acquired ;  if  it  Dvas 
a  lawful  tide,  the  requirements  of  the  law  are  satisfied.  The 
right  of  removal  exists,  provided  a  list  be  rendered  in  the 
manner  therein  directed.  That  list  we  think  would  be  com- 
plete and  perfect,  and  if  conformed  to  all  the  requisitions  of 
tiie  pre-existing  laws  in  every  particular,  except  the  state- 
ment of  the  manner  of  acquiring  the  tide.  That  statement 
we  think  is  cleariy  dispensed  with,  by  the  act  of  1823,  upon 
every  principle  of  sound  and  rational  construction.  While 
the  title  which  authorized  the  removal  of  negroes  into  this 
state  was  special  and  defined,  the  reason  for  specifying  the 
title  in  the  list  is  apparent,  and  founded  upon  good  and  tnb- 
ilantial  reaions ;  but  when  the  right  became  unlimited,  it  b 
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diflScult  to  conceive  a  reason  which  would  influence  the 
legislature  to  require  its  introduction  into  that  document* 
So  long  as  the  privilege  was  special  and  restricted,  it  might 
be  intended  not  only  to  prevent  frauds  upon  tl^e  law,  but  to 
furnish  evidence  of  its  violation  in  caseJts  provbions  should 
be  infringed.  But  after  the  limitation  was  removed,  and  the 
right  became  a  general  one,  the  reason  ceased  to  operate ; 
and  the  requirement  of  the  pre-existing  law  ceased  with  it. 
We  therefore  think  that  the  opinion  of  the  court  below  in 
that  respect  was  correct,  and  tiie  admissibility  of  the  list  as 
evidence  not  being  objected  to  upon  any  other  ground,  we 
affirm  their  judgment. 

JUOOMBNT  AFFIRMBD. 


NcoBo  Harriett  vs.  Edward  Ridgelt. — December^  1837. 

Upon  a  petition  filed  by  a  slaye,  stating  her  right  to  freedom  at  a  future  timt, 
and  asking  in  the  meantime,  that  the  party  in  possession  might  be  com- 
pelted  to  give  security  not  to  remove  her  from  the  state,  accompanied  with 
a  suggestion  that  he  was  about  to  do  so ;  it  was  Held  that  the  court  had  no 
power  to  interfere,  and  that  upon  demurrer  or  suggestion  the  petition 
would  be  dismissed. 

Upon  such  a  petition,  the  question  of  a  petitioner's  right  to  freedom  is  not 
presented ;  although  the  defendant  in  his  answer  tenders,  and  the  petitioner 
joins  issue  upon  that  right 

An  executor  who  has  returned  a  slave  in  his  inventory  of  the  estate  of  his 
testator,  is  not  therefore  estopped  from  shewing,  in  resisting  the  slave's 
right  to  freedom,  under  the  will  of  his  testator,  that  he  wu  the  property  of 
another. 

Such  inventory  is  not  conclusive,  upon  the  executor,  or  any  one  else ;  upon 
proof  of  error,  he  may  get  credit  in  the  Orphans*  court,  or  when  caUed  to 
account  by  the  creditors,  or  distributees  of  his  testator. 

When  a  petition  is  filed  for  freedom,  the  question  to  be  tried,  is  the  peti- 
tioner's ri^t  thereto;  and  not  the  right  of  the  defendant  to  hold  him  is 
slaveiy. 

Appeal  from  SaUimore  city  court,  petition  for  freedom. 

The  petitioner  alleged  that  by  the  codicil  to  the  laat  will 
and  testament  of  Eleanor  Doff,  deceased,  bearing  date  the 
IMi  day  of  October,  1889,  duly  prored  and  recorded,  she 
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devised  and  directed  as  follows :  ^^  I  hereby  manumit, 
enfranchise  and  set  free  my  negro  woman  Maria^  and  her 
two  chiidreni  Benjamin  and  Harrietty  the  freedom  of  said 
children  to  take  effect  when  they  shall  have  respectively 
attabed  the  age  of  twenty-one  y^ars.'*  The  petitioner  further 
represented  that  Harriett,  manumitted  to  be  free  as  aforesaid, 
is  now  in  jail,  and  claimed  by  Edward  Ridgelyj  executor  of 
the  last  will  and  testament  of  the  said  Eleanor  Dally  as  his 
slave  for  life^  The  petition  then  suggested  that  the  said 
Bidgely  intended  to  remove  the  said  negro  Harriett  from  the 
state  of  Maryland — prayer  for  a  subpcena,  and  that  he  give 
security  not  to  remove  said  girl,  now  about  17  years  of  age, 
entided  to  freedom  at  the  age  of  21  years ;  and  that  he  shew 
cause  why  he  should  not  give  security  not  to  remove  the 
said  Harriett  out  of  the  state. 

The  answer  of  Edward  Ridgely  alleged  that  the  said 
negro  Harrte//,  never  was  the  property  or  in  the  possession  of 
Mrs.  Didly  the  testatrix ;  but  at  the  time  of  her  death,  was 
the  property  of  J.  C  Gittings ;  that  the  said  Harriett  was 
bom  the  slave  of  James  Sterretty  and  was  never  out  of  his 
possession  during  the  life  of  Mrs.  Dally  but  that  he  had  con- 
veyed her  to  J.  C.  GiitingSy  in  trust,  for  the  wife  of  the  said 
J.  Sterrett ;  that  it  is  true  that  after  the  date  of  the  said  con- 
veyance, J.  Sterrett  mortgaged  the  said  negro  Harriett  to 
Mrs.  Dally  but  this  respondent  submits  that  that  mortgage 
conveyed  no  title  to  Jlfri.  Dtdl ;  all  of  which  is  respectfully 
submitted,  and  that  the  said  negro  Harriett  is  not  a  free 
woman,  as  in  the  said  petition  above  is  alleged,  and  of  this 
he  puts  himself  upon  the  country,  &c. 

At  the  trial  of  this  cause  the  petitioner  gave  in  evidence 
the  certificate  of  the  register  of  wills  of  Baltimore  county, 
dated  1st  March,  1834,  under  the  seal  of  the  Orphans'  court 
of  Baltimore  county,  that  it  had  been  proved  by  such  testi- 
mony as  was  satisfactory  to  him,  that  the  bearer,  Mgro 
Mariay  was  the  identical  pervon  mentioned  in  Mrs.  DalPs 
witt. 
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AdcI  also  proved  a  mortgage  from  James  SUrettf  dated 
24th  April,  1823,  to  Eleanor  DaU^  for  the  said  negro  with 
others,  conditioned  to  pay  a  sum  of  money  on  or  before  the 
1st  January,  1826,  vrhich  mortgage  was  duly  acknowledged 
and  recorded. 

The  defendant  then  proved  that  on  the  29th  February, 
1820,  the  said  James  Slerettyin  consideration  of  a  relinquish* 
ment  of  dower  by  his  wife,  Jlfona,  conveyed  the  said  negro 
with  others  to  a  certain  JaoMs  C.  GiUmgs^  for  the  sole  and 
separate  use  of  his  wife,  Mariaj  which  was  also  duly  acknow- 
ledged and  recorded ;  and  that  on  the  24th  February,  1822, 
the  said  Jamee  Stereii  conveyed  all  his  personal  property  to 
Charles  Sterelt  Ridgely  for  the  separate  use  of  his  wife,  Maria 
Slerettj  which  was  also  duly  acknowledged  and  recorded. 

The  defendant  then  produced  Eleanor  Ridgely^  who  being 
duly  sworn,  gave  the  following  testimony :  ^^  I  am  the  niece 
of  Mrs,  Daltj  was  frequently  with  her  at  her  housein  town ; 
never  knew  ^arriett^  the  petitioner,  until  the  year  1830,  after 
my  aunt's  death ;  she  was  never,  to  my  knowledge,  in  my 
aunt's  possession.  I  have  always  heard  that  fiarrie^  lived 
with  her  grandmother  in  the  country,  who  was  Mr.  SUreift 
slave,  but  permitted  by  him  to  lire  with  her  son  who  vras  a 
free  man.  Shortly  after  my  aunt's  death,  Mts.  Sterett  came 
to  town  to  my  brother's  house,  and  said  to  me  that  she 
wanted  to  see  about  Harriett^  as  she  was  her  property.  I 
communicated  this  claim  to  my  brother  very  recently.  JUTans, 
the  mother  of  this  girl,  the  petitioner,  lived  xnMrs.DaiPt 
family  as  her  slave,  and  survived  her  mistress.  Marioj  the 
mother,  after  Mrs.  Sterett  made  her  claim,  said  she  did  not 
want  her  to  have  her  child,  as  her  mother  had  brought  her 
up  and  found  her  in  every  thing.  Mr.  Sterett  had  never 
done  any  thing  for  them.  The  petitioner  was  brought  from 
the  country  to  town  to  be  appraisisd  in  Mrs.  DaWs  estate  in 
July,  1830."  It  was  also  agreed  that  Edward  Bids^ly  was 
the  executor  of  Mrs.  DaUy  that  he  had  the  petitioner  apprais- 
ed as  part  of  her  estate*  That  the  petitioner  was  never  in 
the  possession  oiMrs.  Dallj  but  lived  until  Mr.  Ridgely  took 
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possession  of  her  at  the  time  of  the  appraisement  with  her 
grandmother,  who  was  a'  slave  of  Mr.  StereWs^  but  lived 
with  her  son,  a  free  man.  It  was  also  proved  on  the  trial 
of  this  cause,  that  the  said  Edward  Ridgely  on  23d  June, 
1836,  committed  the  said  negro,  Harriet^  to  the  jail  of  Bal^ 
timore  county  as  his  slave ;  and  that  whatever  interest,  if  any, 
Mrs.  Doll  had  in  said  negro,  vests  in  the  said  Edward^  as 
residuary  legatee  under  her  last  will  and  testament.  It  was 
farther  proved  at  the  trial,  that  at  the  time  of  filing  of  the 
petition  in  this  cause,  the  said  Edward  Ridgely  intended  to 
sell  the  said  negro  girl  as  a  slave  for  life,  out  of  the  state  of 
Maryland^  and  it  is  admitted  that  this  intention  on  his  part 
still  exists. 

The  city  court  (JBrice,  Ch.  J.  J^eshit  and  Worthingtony  JU) 
thereupon  adjudged  the  petitioner  to  be  a  slave,  whei^  she 
appealed  to  this  court. 

This  cause  was  argued  before  Abcheb,  Dorset,  and 
Spence,  Judges. 

Walsh,  for  the  appellant,  contended,  for  the  reversal  of 
the  judgment  on  the  following  grounds : 

1.  That  Mrs.  Doll  was  at  the  time  of  the  execution  of  her 
will,  competent  to  confer  freedom  upon  JVegro  Harriet^  she 
having  at  the  time  a  title  to  her :  because  there  is  no  proof 
in  the  cause  of  the  acceptance  of  the  trusts  by  the  parties  in 
the  two  deeds  relied  upon  by  the  defendant,  and  even  if  said 
trusts  were  accepted,  the  devise  by  Mrs.  DaU  to  the  defen- 
dant, connected  with  the  fact  of  Harriet  being  appraised  as 
the  property  of  Mrs.  Dally  and  taken  in  possession  by  the 
defendant,  operated  as  a  foreclosure  of  her  mortgage. 

2.  That  the  defendant  having  accepted  the  devises  con- 
tained in  the  will  is  not  competent  to  set  up  any  title  in 
opposition  to  the  will ;  and  he  would  have  been  bound  in  the 
event  of  the  trustees  making  any  demand,  to  plead  limitations 
to  protect  the  fireedom  of  the  negro.  The  proof  shows  that 
sudi  a  plea  could  have  been  maintained. 

S3  T.9 
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3.  That  the  defendant  by  procuring  the  supposed  title  of 
Mrs.  Sterett  or  her  trustees,  violated  his  duty  as  executor  of 
said  will,  and  omitted  entirely  the  requisites  of  the  act  of 
1817,  ch.  112. 

4.  That  the  proof  in  flie  cause  shews  that  be  claims  the 
girl  as  a  slave  for  life  belonging  to  himself,  and  had  at  die 
time  of  the  filing  of  this  petition  the  intention  tO|  sell  her  out 
of  the  state,  and  there  is  no  proof  of  any  bill  of  sale  in  com- 
jdiance  with  the  provisions  of  the  act  of  1817. 

5.  That  the  saJe  to  Ridgely  was  so  far  as  he  is  concerned, 
firaudulent  and  void,  being  in  fact  the  sale  of  a  negro  for 
a  term  of  years  without  the  requisite  demanded  by  said 
act  of  1817.  Another  deed  of  all  his  personal  property  to 
Charles  SUrtU  Ridgdy^  which  is  also  for  a  valuable  oonside- 
ration  in  trust  for  tiie  separate  use  of  the  said  Mmia  SUrUt. 
After  the  execution  of  both  these  deeds,  James  Sterett  on 
the  20th  April,  1823,  by  deed  of  mortgage,  mortgaged  J^gro 
Harriet  to  Eleanor  Dali^  to  secure  payment  of  a  certain  sum 
of  money  on  or  before  the  1st  of  January,  1826,  with  a  clavse 
in  the  mortgage  deed  under  which  the  mortgagor  was  to 
retain  possession  of  the  properly  until  drfault  shoidd  be 
made,  in  the  paym^t  (^  the  sum  of  money  on  the  1st 
January,  1826. 

Eleanor  DM  never  at  any  time  took  possession  of  JEfar- 
riety  who  continued  to  live  with  her  grandmother,  who  was 
a  slave  to  Jtfr.  Sterett^  but  lived  with  her  son,  a  fiee  msB, 
until  after  the  death  of  Mrs.  Doll.  The  court  thei«lbre  «rred 
in  their  judgment  in  directing  the  negro  to  be  restored  to  the 
dtfoidant,  because  the  judgment  should  have  been  eidier  m, 
fiivour  of  the  claim  of  the  petitioner  to  freedom,  or  that  ttie 
said  negro  should  be  sold  for  the  benefit  of  the  Mayor  and 
City  Council  of  Baltimore. 

6.  The  deed  to  James  Gittings  vested  no  title  in  him,  ttot 
being  acknowledged  before  an  officer  having  authority  to  take 
the  acknowledgment,  at  least  the  acknowledgment  on  its  &ce 
does  not  state  the  official  character  of  the  officer  before  whom 
it  was  made.    He  was  not  described  as  judge  or  jvstiee. 
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He  cited:  AUender  vs.  BisUm,  2  Gill  and  John.  98. 
Seimer  vs.  Seimer  and  wife^  lb.  105.  1817,  ch.  112,  sec. 
4  and  5.     Ooale  vs.  Harrington^  7  Har.  and  John.  154. 

H.  Etans,  contended  on  behalf  of  the  appeUee. 

1.  That  Harriet  did  not  belong  to  Mrs.  DaU. 

S.  That  Mrs.  DaU  had  no  right  to  manumit  Harriet. 

3.  That  Harriet  is  not  now  free. 

4.  That  under  the  act  of  assembly  under  which  the  appel- 
Umt  filed  her  petition,  1817,  ch.  112,  sec.  5,  no  appeal  lies 
to  this  court ;  that  is,  that  this  court  has  no  ji^sdiction  of 
this  case  in  any  shape,  but  all  objections  as  to  the  mode  of 
bringing  the  matter  before  them,  if  in  any  mode  it  can  be 
brought  up  are  expressly  waived.  He  cited :  1715,  cK  44,. 
He.  2.  1796,  ch.  67,  sec.  13.  Ford  vs.  Philpotf  5  Har.  OfMt 
JMm.  315.    1812,  ch.  117. 

DoEssY)  Judge,  delivered  the  opinion  of  the  court. 

The  proceedings  in  this  case  have  been  most  irregularly 
conducted,  and  under  any  modification  which  has  been  given 
to  Uiem,  it  is  difficult  to  conceive  upon  what  grounds  a  suc- 
cessful result  to  the  petitioner's  application  could  have  been 
ttiticipated.  The  petition  upon  its  face  presents  no  such 
case  as  would  have  justified  the  interference  of  a  court  of 
justice,  and  either  upon  demurrer  or  su^estion  to  the  court, 
it  ought  to  have  been  dismissed.  None  o£  the  provisbna  of 
the  act  of  1817,  ch.  112,  which  have  been  relied  on«  can  be 
invoked  to  the  support  of  such  a  petition.  Assuming  the 
truth  of  all  its  statements,  and  the  absence  of  all  the  other 
proof  to  be  found  in  the  record,  and  there  is  no  law  in  this 
state  which  in  such  a  case  would  warrant  an  interference 
with  the  rights  of  the  slaveholder  in  executing  the  designs 
imputed  to  him  by  the  petition. 

As  if  foreseeing  the  utter  inability  of  sustaining  this  peti- 
tion under  the  act  of  1817,  on  which  it  was  predicated,  the 
petitioner's  counsel  promptly  availed  themselves  of  an  oppor- 
tunity afforded  by  the  appellee,  and  join  issue  upon  the  peti- 
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tioner's  right  to  freedom — ^thus  abandoning  all  the  grounds 
assumed  by  the  petition,  and  asserting  a  right  wholly  incon* 
sistent  with  its  allegations.  The  judgment  of  the  court  c6uld 
not  hare  been  otherwise  than  against  her,  as  conceding  her 
to  have  been  the  absolute  property  of  Mrs.  DaUj  by  the  in- 
strument of  her  emancipation,  she  was  a  slave  for  three  years 
yet  to  come.  But  supposing  that  obstacle  to  be  removed, 
the  decision  of  the  court  must  have  been  the  same.  By  the 
proof  in  the  caus6  the  petitioner  was  not  the  slave  oiMrs. 
Dally  and  therefore  derived  no  title  to  freedom  under  her  wilL 
But  it  is  insisted  that  the  appellee  being  the  executor  oiMrt. 
Dotf,  and  having  returned  the  petitioner  as  her  slave  in  the 
inventory  of  her  effects,  is  estopped  from  shewing  that  the 
appellant  was  the  slave  of  another. '  There  is  no  such  estop- 
pel in  the  case.  The  executor  is  not  concluded  by  the 
inventory,  nor  is  it  conclusive  upon  any  body  else — ^he  may 
at  any  time  upon  proof  of  the  error  obtain  a  credit  in  his  set- 
tlements with  the  Orphans'  court  for  the  appraisement  of  the 
petitioner,  o^  he  may  obtain  the  same  allowance  when  called 
on  to  account  either  by  the  creditors  or  distributees  of  his 
testatrix.  The  privilege  of  establishing  the  same  fact  cannot 
be  denied  him  in  the  present  proceeding. 

It  might  be  inferred  from  the  argument  in  behalf  of  the 
appellant,  that  the  court  below  were  called  on  to  decide  upon 
the  rights  of  the  appellee  to  hold  the  petitioner  in  slavery, 
and  not  the  title  of  the  petitioner  to  freedom.  Such  is  not 
the  issue.  The  question  is,  is  the  petitioner  free  ?  No  mat- 
ter how  destitute  of  right  may  be  the  claim  of  him  who  now 
seeks  to  detain  her  in  bondage,  if  found  to  be  the  slave  of 
any  body,  the  judgment  of  the  court  must  be  against  her. 

JUDGMENT   AFFIKMED. 
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NxG&o  Anna  Mabia   Wright  vs.  Lloyd    N.   Rogebs* 
December^  1837. 

T,  the  owner  of  the  petitioner,  a  female  slave  for  life,  on  the  18th  of  May, 
1832,  execated  and  delivered  to  her  a  deed  of  manumission,  which  wu 
doiy  acknowledged,  but  not  irecorded.  T,  subsequently,  not  being  then  in 
possession  of  the  slave,  sold  and  conveyed  her  by  bill  of  sale,  duly  acknow- 
ledged and  recorded  to  a  purchaser,  having  knowledge  at  the  time  of  the 
deed  of  manumission.  This  purchaser  afterwards  sold  her  to  K,  to  whoa 
on  the  2d  of  May,  1888,  he  executed  and  delivered  a  bill  of  sale,  which 
was  acknowledged  and  recorded  according  to  law. 

The  legislature,  at  December  session,  1884,  eh.  96,  passed  a  law,  authorizing 
the  recording  of  the  deed  of  manumission ;  and  providing  that  the  same 
when  recorded,  should  be  as  vaUd  and  effectual  for  every  purpose,  as  if  it 
bad  been  duly  recorded  within  the  time  required  by  law.  Alter  the  deed 
bad  been  recorded  under  this  law,  the  appellant,  the  negro  therein  men- 
tioned, filed  her  petition  for  freedom,  but  the  judgment  of  the  county  court 
in  (^position  to  her  title,  was  affirmed  on  appeal  to  this  court. 

Appeal  from  BaUitnare  county  court. 

This  was  a  petition  for  freedom,  filed  by  the  appellant, 
against  the  appellee,  on  the  14th  of  April,  1835,  claiming 
her  right  to  freedom,  under  a  deed  of  manumission  from 
^na  Maria  TUghmany  dated  the  8th  of  May,  1832. 

After  an  appearance  by  the  defendant,  the  case  was  sub- 
mitted  to  the  county  court  upon  the  following  statement  of 
fiu^ts. 

"  It  is  admitted  in  this  case,  that  the  petitioner  was  the 
dave  for  life  of  ^nna  Maria  IVghman,  of  Talbot  county. 
That  Mrs.  Til^$nan  did  execute,  acknowledge  and  deliver 
to  the  petitioner,  a  deed  of  manumission  bearing  date  the 
18th  May,  1832,  that  said  Anna  Maria  TUg/many  did  after^ 
wards  sell  the  said  petitioner  absolutely  to  a  certain  Tench 
TUghmanj  which  bill  of  sale  was  duly  recorded  in  Talbot 
eountj  court ;  that  at  the  time  of  said  sale,  the  said  petitioner 
was  not  in  the  possession  of  .^nna  Maria  TUghmanj  and  that 
tfie  said  Tmch  TUgkmany  had  knowledge  of  the  said  deed  of 
maaumission  at  the  time  of  said  sale.  That  afterwards,  to 
wit :  on  the  Sd  of  May,  1833,  the  said  Tench  TUghnum^  did 
transfer  by  bill  of  sale  of  that  date  with  a  general  warranty  of 
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title,  the  said  petitioner  as  a  slave  for  life,  to  the  defendant  in 
the  above  case,  for  the  consideration  of  $100 ;  which  bill  of 
sale  was  duly  recorded  in  the  records  of  Baltimore  county. 
That  the  aforesaid  deed  of  manumission  was  not  recorded  in 
due  time ;  that  an  act  of  assembly  was  passed  at  December 
session,  1834,  ch.  96,  to  authorize  the  recording  of  certain 
deeds  of  manumission,  including  the  deed  to  the  appellant, 
by  virtue  of  which  act,  the  said  deed  of  manumissipn  from 
Anna  Maria  TUghman  to  the  said  petitioner,  was  admitted 
to  record  by  the  clerk  of  Talbot  county  court,  on  the  2l8t 
March,  1835."  The  provision  of  the  act  being,  ^^  that  when 
the  deeds  should  be  recorded,  they  should  be.  as  vBlid  and 
efibctual  for  every  purpose  as  if  the  same  I^ad  been  duly 
recorded  within  the  time  required  by  law.'^ 

Upon  this  statement  of  fieicta,  die  county  court  gave  judg- 
ment for  the  defendant,  and  the  petitioner  appealed  to  this 
court. 

The  cause  was  argued  before  Stbfhjsn,  Dobsbt,  Chav* 
BERs,  and  Spenqb,  Judges. 

C.  F.  Mayer,  for  the  appeUant,  contended : 

That  the  act  of  assembly  admitting  the  deed  of  manumis* 
sion  to  record  is  constitutionally  valid,  and  has  the  eflFect  of 
perfecting  the  evidence  of  the  appellant's  tide  to  freedom 
against  the  claim  of  the  appellee,  whose  ranedy  is.  on  the 
general  warranty  which  be  has  takenin  his  bill  of  sale. 

There  can  be  no  doubt  that  the  act  would  prevail  agamst 
Mrs.  Tilghman  and  the  first  purchaser.  Tench  TVghtnan. 

A  grantee  who  purchases  with  knowledge  is  bound- as  hiB 
grantor  would  have  been.  Hudion  vs.  Warner  and  Vancey  2 
War.  and  Gill,  415.  Latouche  vs.  Dunmny^  1  SehoL  ondli 
l^.  157.  This  applies  to  Mrs.  TUghman  and  her  son.  I9 
tfie  oaae  different  in  rdation  to  Jlfr;  Rogers^  It  ma^  bfti 
argued  without  refercMe  to  the  constitutional  question. 
Although  the  fact  is  not  stated  that  the  appeUant  wis  at 
large  ai  die  time  of  the  sale  to  Ttnck  TUghman,  y«t  aadw 
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contrary  is  not  stated,  the  court  well  presumed  that  she  was. 
Tbe  manomissioQ  was  immediately  delivered  to  the  woman, 
and  she  went  at  large.  She  was  ostensibly  free  when  Tench 
TUghman  purchased  her,  and  it  does  not  appear  that  posses- 
sion was  ever  resumed.  As  to  statements  of  fisK^t  these  are 
not  eiilttrged  by  inferences.  But  I  apply  diat  rule  here  to 
the  appeUee ;  and  as  it  does  not  appear  that  the  appellant 
was  not  at  large  when  purchased,  her  being  at  liberty  still 
continued,  and  it  is  not  to  be  inferred  that  control  over  her 
had  then  been  resumed.  Connected  with  the  facts,  that  only 
one  hunired  dollars  had  been  paid  for  her,  there  is  good  reason 
to  suppose  she  had  a  fair  moral  claim  to  freedom,  lliis  was 
a  question  only  for  the  jury — though  not  urged  as  far  as  the 
court  can  notice.  If  true  then  as  a  conclusion  of  law,  that 
the  petitioner  was  at  large,  the  act  operated  to  secure  her 
liberty.  It  took  away  from  Rogers  the  character  of  a  pur- 
chaser without  notice. 

When  we  look  at  the  act  of  1796,  ch.  67,  sec.  29,  which 
snthorizes  die  manumission  of  slaves,  we  find  merely  man- 
datory woids,  no  provisions  intended  to  aid  a  purchaser  and 
pvotect  him  against  an  unrecorded  deed  of  manumbsion — ^no 
dae  that  registration  was  intended  for  his  protection,  nor 
language  &at  annuls  tbe  deed  for  want  of  it.  It  is  only  by 
argument  that  the  act  of  recording  in  season  becomes  the 
oonsummadon  of  the  deed  of  liberation.  If  it  be  friir  to 
Rfer  the  passage  of  the  act  of  1796  to  some  pecidiar  policy 
affecting  our  black  population,  it  is  begging  the  question  to 
say  that  the  legislature  intended  to  vacate  the  unrecorded 
deed  for  its  tendency  to  beguile  purchasers.  If  it  was  the 
policy  of  the  act  to  guard  the  proprietor's  right,  then  in  its 
oonstruction  you  must  take  with  you  a  residuary  right  in  the 
legislature  to  exercise  the  curing  power  in  cases  of  failure  to 
ncord  in  their  discretion.  The  judicial  interpretation  ought 
to  fdlow  this  motive.  The  policy  of  the  law  is  notified  to 
fkt  purchaser,  and  he  takes  under  the  contingency  of  ulte- 
rior legislation.  4  €hiU€,  545.  The  master  has  no  right 
to  withhokl  the  solemnity  of  recording  after  a  manumission 
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tendered.  Then  the  SltUe  is  the  only  party  interested. 
McCutchen,  et  al,  vs.  Marshall,  8  Peter,  220.  KetUtas  vs. 
FU$ty  7  John.  324.  Ptiry  vs.  Christy,  19  John.  63.  J^Ttgro 
Tom,  5  John.  365.  Wheeler  on  Slavery,  287^  cites  a  case  in 
point  as  against  a  purchaser. 

The  vendor  can  convey  no  greater  right  than  he  possesses. 

The  mere  circumstance  of  a  vendor  remaining  in  posses- 
sion does  not  add  to  his  rights,  nor  perfect  his  title.  Ross 
on  Sales,  1.  Hindi  vs.  WhUehouse,  7  East.  571.  Mucklow 
vs.  Mangles,  1  Taunt.  318.  Langfort  vs.  admr^x  of  Tyler^ 
1  Salk.  113.  The  latent  legal  right  is  enforced.  Karthaus, 
vs.  Owings,  4  Har.  and  John.  263.  Possession  is  not  con- 
dosive  on  a  question  of  manumission.  Patty  and  others  vs. 
Colin  and  others,  1  Hen.  and  Munf.  519.  .Attein  vs.  Sharp, 
1  Gill  and  John.  96. 

O.  L.  DuLANY,  for  the  appellee. 

By  the  statement  of  facts  in  this  case,  it  appears  that  Mrs. 
^nna  M.  Tilghman  executed  a  deed  of  manumission  to  her 
female  slave,  Maria  Wright,  on  the  18th  of  May,  1832;  this 
deed  was  wd  recorded  within  six  months  after  its  date  as 
required  by  the  act  of  1796,  ch.  67,  sec.  29.  Mrs.  Tilghman 
afterwards  sold  Maria  to  Tench  Tilghman,  who,  by  bill  of  sale 
dated  the  2d  of  May,  1833,  transferred  her  s^  a  slave  for  life 
to  Lloyd  JV.  Rogers,  the  defendant  below,  who  for  aught  that 
appears,  was  wholly  ignorant  of  the  deed  of  manumission 
(foresaid. 

By  an  act  of  the  legislature,  passed  23d  of  Febmaiy,  1835, 
December  session,  1834,  ch.  95,  sec.  1,  the  clerk  of  Tdboi 
county  was  authorized  to  admit  to  record,  <<  three  several 
deeds  of  manumission  from  Jinn  Maria  Tilghman,  of  which 
the  above  deed  was  one,  and  that  when  recorded,  they  should 
be  as  valid  and  effectual  for  every  purpose  as  if  the  same  had 
been  duly  recorded  within  the  time  prescribed  by  law." 

Under  this  act  the  deed  to  the  appellant  was  recorded  by 
the  clerk  of  Talbot  county  21st  March,  1835. 
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As  the  law  before  stood,  it  is  as  clear  as  any  proposition 
can  be  made  by  the  decision  of  the  highest  tribunal,  that  by 
the  deed  of  manumidsion  from  Mrs.  Tilghman^  the  appellant 
acquired  no  right  to  freedom,  either  of  a  qualified  or  absolute 
character  which  could  be  enforced  in  law  or  equity.  Such 
an  instrument  conveyed  no  right  until  recorded,  and  if  the 
time  elapsed  within  which  it  should  be  placed  on  record,  a 
court  of  chancery  had  no  power  to  afford  redress.  The  deed 
itself  gave  not  even  an  inchoate  right  to  freedom,  liable  to  be 
ttivested,  by  neglecting  to  have  it  recorded  within  the  time 
prescribed  by  law;  but  the  act  of  placing  the  deed  upon 
record,  is  itself  the  only,  and  effective  origin  of  any  right  to 
be  claimed  under  it.  The  deed  not  having  been  recorded, 
the  appellant  was  at  the  time  she  was  purchased  by  the 
defendant  below,  as  much  a  slave,  with  as  little  right  in  law 
or  equity  to  escape  from  that  condition  as  if  the  deed  of 
manumission  from  Mrs.  Tilghman  had  never  been  executed. 
Hicks  vs.  CheWy  4  Har.  and  John.  646,  is  a  conclusive  case 
on  this  point. 

The  act  of  1834,  however,  provides  that  the  deed  to  the 
appdlant  may  be  recorded,  and  that  when  so  done,  it  shall 
be  as  valid  and  effectual  as  if  it  had  been  enrolled  within  the 
period  prescribed  by  law.  Now,  as  the  appellant  would 
have  been  free  if  she  had  placed  on  record  the  deed  which 
was  executed  in  her  behalf  within  the  prescribed  period,  and 
as  the  act  gives  to  the  deeds  recorded  under  it  the  same 
effect,  as  if  they  had  been  regularly  placed  on  record,  it  fol- 
lows, that  the  appellant,  who  before  the  passage  of  the  act 
was  a  slave  of  the  defendant  below,  by  a  perfect  title,  has  by 
virtue  of  a  compliance  with  the  terms  of  that  act,  if  valid, 
obtained  her  freedom,  and  that  too,  without  the  consent  of 
her  master  or  any  compensation  for  his  loss. 

If  then  she  is  free,  that  boon  has  been  conferred  upon  her 
by  a  high  legislative  act,  when  independent  of  that  act,  and 
notwithstanding  the  deed  of  manumission,  her  master  and 
those  under  whom  he  claims,  had  done  nothing  which  ope- 
rated either  in  law  or  equity  to  bestow  freedom  upon  her,  or 
24  V.9 
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in  the  least  to  impair  their  title  to  her  services.  The  deed 
of  manumission  was  wholly  ineflfectual,  and  without  obliga- 
tion of  any  kind.  It  gave  her  absolutely  nothing.  She  vras 
by  the  authority  of  the  decision  of  the  court  of  Appeals  before 
referred  to,  as  much  the  slave  of  her  mistress,  and  by  as  per- 
fect a  title  in. law  or  equity  ajier  the  deed  had  been  execirted, 
but  not  recorded,  as  before.  The  court  will  perceive  then, 
that  the  immediate  object  and  necessary  effect  of  the  law  of 
1834,  is  to  take  from  the  master  his  slave,  to  whose  person 
and  services  at  the  time  of  its  passage,  he  possessed  a  dear 
title,  and  that  too,  not  indirectly  by  enacting  some  provision, 
creating  a  new  rule  of  evidence,  or  regulating  the  reme^ 
which  might  have  affected  his  case,  but  by  striking  at  and 
directly  destroying  his  vested  and  absolute  right  to  her  per- 
son and  services.  ^  For  the  direction  in  the  act  <<  that  the 
deed  may  be  recorded  '^  is  nugatory  when  standing  alonej  it 
is  the  additional  declaration  that  when  recorded,  it  shall  have 
the  same  effect  as  if  it  had  been  recorded  in  time,  which 
gives  to  the  law  its  obnoxious  character,  of  arbitrarily  d\s^ 
turbing  the  private  rights  of  property.  For  although  it  has 
been  contended  otherwise,  yet  I  think  it  cannot  be  well  ques- 
tioned in  this,  and  all  other  states  where  slavery  exists,  that 
a  fanman  being  may  be  as  much  the  subject  of  property  as 
any  chattel  that  a  man  may  possess.  And  that  viewed  in 
this  respect,  any  law  which  affects  the  rights  of  the  master 
must  have  the  same  consideration,  as  if  passed  in  relatkui  to 
his  land  or  personal  estate. 

Now  if  it  be  true  that  at  the  time  the  act  in  question  was 
passed,  that  Maria  Wright  was  the  slave  of  Rogers^  by  virtue 
of  his  title  acquired  under  Mrs.  TUghman^  if  the  previous 
deed  of  manumission  gave  her  no  title  to  freedom  in  any 
court,  and  if  the  opposing  right  of  her  master  could  with- 
out question  have  been  enforced  in  all,  does  it  not  follow, 
that  the  act  of  1834,  which  professes  to  give  validity  to  a 
void  deed  upon  its  being  recorded,  proves  as  clearly  destruc- 
tive to  a  vested  right,  as  if  it  had  said  without  reference  to 
the  deed,  Maria  Wright  shall  be  free. 
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That  it  transcends  the  power  of  the  legislature  to  disturb 
vested  rights^  although  in  so  doing  they  might  not  violate 
the  constitution  of  the  Uniied  Statesy  is  a  proposition  as  it 
seems  to  me  placed  beyond  doubt,  both  upon  reason  and 
authority.  Such  a  power  is  utterly  inconsistent  widi  the 
legitimate  objects  of  government,  one  of  which,  and  perhaps 
the  most  essential,  is  not  to  take  away  the  property  of  its 
citisens,  but  to  secure  them  in  the  peaceable  enjoyment  of  it. 
It  is  often  in  argument  assumed  as  an  axiom,  that  the  legis- 
lature cannot  take  the  property  of  A,  and  bestow  it  upon  B. 
It  has  been  decided  that  such  a  proceeding  would  be  void, 
even  where  the  property  taken  was  appropriated  te  public 
uses  without  compensation,  as  against  the  fundamental  prin- 
ciples of  all  free  government,  even  where  there  was  no 
positive  prohibition  in  the  constitution  of  the  state  or  of  the 
United  StaUs^  which  forbade  it.  See  Bradshaw  vs.  Rogers 
and  Mayefy  20  /.  R.  106,  106.  Catohn  and  wife  vs.  Bull 
and  wifty  3  Dallas^  ^181^  388.  See  also  the  protest  of  D. 
DuUmy^  3  Ear.  and  John.  309.  Zd  Story^s  ConstittOianal 
Lawy  667. 

The  only  question  then  that  can  be  mooted  in  this  case  is 
whe&er  the  act  of  1834  does  destroy  the  vested  right  which 
Rogers  had  to  the  person  and  services  of  Maria  Wright  j  under 
the  laws  as  they  existed  before  the  passage  of  the  act. 

I  assume  that  Rogers^  right  was  a  vested  one,  and  this 
assumption  cannot  I  think,  be  denied  to  me ;  for  if  a  right 
which  could  be  immediately  and  efiectually  enforced,  (if  in- 
vaded,) both  in  law  and  equity,  be  not  a  vested  one,  by 
what  incidents  and  characteristics  shall  it  be  known  and 
described  f 

If  then  Rogers  had  a  complete  vested  right  in  the  person 
and  services  of  the  petitioner,  and  die  act  in  question  while 
this  right  subsisted,  declared  in  substance,  no  matter  by  what 
mode  of  expression,  diat  it  should  cease,  and  that  the  appel- 
lant should  be  emancipated  from  the  control  of  her  master, 
does  it  not  manifestly  and  wholly  deprive  him  of  his  right, 
and  upon  the  prohibition  of  the  21st  article  of  ike  declaration 
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of  rights,  that  no  man  ought  to  be  depriyed  of  his  property 
but  by  the  judgment  of  his  peers,  or  the  hiw  of  the  land, 
as  well  as  upon  those  principles  aLready  stated,  ought  not 
such  an  act  to  be  pronounced  absolutely  void. 

It  is  not  necessary  to  shew  that  the  act  in  question  is 
contrary  to  the  constitution  of  the  United  States.  It  is  suffi- 
cient that  it  violates  our  own  constitution,  and  those  funda- 
mental principles  of  free  government  which  are  entitled  to 
equal,  if  not  superior  consideration. 

It  is  admitted  that  every  law  which  disturbs  or  destroys 
vested  rights  does  not  necessarily  impair  the  obligation  of  con- 
tracts, and  is  not  therefore  contrary  to  the  constitution  of  the 
United  States;  but  it  is  equally  certain,  that  Jaws  which 
afifect  vested  rights,  may^  and  frequently  do  impair  the  obli- 
gations of  contracts,  in  which  case  it  is  clear  they  are  an- 
nulled by  the  constitution  of  the  United  States. 

Is  not  the  act  of  1834  of  this  character?  Does  it  not 
obviously  invalidate  the  bill  of  sale  from  TUghmafi  without 
giving  Bjogers  any  remedy  on  the  implied  warranty  of  title 
which  accompanies  the  sale  of  all  personal  chattels ;  in  as 
much  as  when  the  bill  of  sale  was  given,  the  title  was  valid, 
and  is  destroyed  only  by  a  subsequent  act  of  legislation; 
hence,  there  is  no  breach  of  the  warranty,  and  Rogers  would 
loose  his  property  without  redress  ?  What  then  becomes  of 
the  obligation  of  his  bill  of  sale,  is -it  not  utterly  destroyed? 
and  if  so,  how  can  the  law  of  1834  subsist  with  the  constitu- 
tion of  the  UnUed  States. 

The  bill  of  sale  according  to  the  law,  as  it  existed  at  the 
time  when  it  was  executed,  gave  to  the  defendant  bdow,  an 
absolute  property  in  the  appellant ;  if  she  is  taken  fiom  him 
by  the  interference  of  the  legislature,  and  the  responsibility 
of  TUghman  is  by  the  same  interference  superseded,  such  act 
of  deprivation  at  once  destroys  his  vested  right,  and  the  obli* 
gation  of  the  contract  under  which  he  held  her,  and  is  equally 
inconsistent  with  the  constitution  of  the  United  JStateSt  tlie 
declaration  of  rights,  and  those  fundamental  principles  which 
lie  at  the  foundation  of  all  our  governments,  and  impose 
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wholesome  restraints  upon  the  capricious  exercise  of  mere 
unconfined  and  arbitrary  authority. 

There  must  be  some  things  in  every  free  government, 
which  not  even  the  whole  people  through  their  representa- 
tives can  do ;  and  if  they  should  be  restrained  in  any  thing, 
surely  it  is  in  taking  the  property  of  the  citizen,  without  his 
consent,  without  compensation  to  him,  or  the  urgency  of  any 
puUic  demand,  for  the  security  of  property  is  perhaps  of  all 
the  objects  of  governments,  the  most  essential.  Suppose  an 
act  of  the  legislature  should  pass,  taking  away  $10,000  of 
the  surplus  wedth  of  A,  who  is  worth  a  million,  and  distri- 
buting it  in  charity  among  the  poor,  is  it  possible  that  such 
a  law  would  be  enforced  in  a  court  of  justice,  and  yet  if  the 
legislature  can  -take  away  my  slave  and  confer  upon  her  the 
privQege  of  freedom,  they  do  nothing  more  than  proceed  upon 
a  principle,  which  if  just,  would  authorize  them  to  scatter  the 
superabundance  of  the  rich  to  relieve  the  pressing  wants  of 
the  poor. 

There  is  no  safety  for  any  man  but  in  the  controlling 
power  of  die  courts,  acting,  not  upon  temporary  excitements, 
but  on  fixed  principles,  to  annul  every  law  under  whatsoever 
fiur  pretext  or  humane  motive  it  may  have  been  enacted, 
which  takes  from  a  citizen  any  thing  which  according  to 
the  existing  laws  may  be  the  subject  of  property,  no  matter 
whether  the  law  is  to  restore  to  a  human  being  his  natural 
right  of  freedom,  or  to  the  poor,  their  natural  rights  to  have 
their  urgent  necessities  supplied,  from  the  superabundance  of 
others. 

One  of  the  great  errors  of  the  argument  of  &e  counsel  on 
the  other  side  is  the  assumption  that  the  deed  of  manumis- 
sion was  a  contract  with  Maria  Wtighij  that  the  neglect  to 
record  it  on  her  part,  was  a  mere  omission  of  a  formal  requi- 
site, and  that  the  act  of  1834  comes  in  aid  of  this  technical 
defect,  and  thus  substantially  assists  the  oUigation  of  the 
contract,  and  the  intention  of  the  parties. 

The  followbg  quotation  from  the  case  of  Hickt  and  Chew 
will  shew  how  much  the  law  has  been  mistaken  on  this 
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point :  *'  By  the  laws  of  this  state,  a  negro,  so  long  as  he 
is  a  slave,  can  have  no  rights  adverse  to  those  of  his  master; 
he  can  neither  sue  or  be  sued.  Nor  can  he  make  any  con- 
tract, or  acquire  any  rights  under  a  deed  which  either  a  court 
of  law  or  of  equity  can  enforce.  And  as  it  is  the  recording 
of  a  deed  of  manumission  within  the  time  prescribed  by  law, 
which  entitles  him  to  freedom,  he  continues  a  slave,  and  cair 
acquire  no  rights  under  such  an  instrument,  until  it  is  so 
lecorded,  and  consequently  cannot  go  either  into  a  court  of 
law  or  equity  for  relief  of  any  kind." 

There  was  then  no  obligation  whatever  flowing  from  the 
deed  of  manumission  by  which  Mrs.  Tilghmmn  was  bound  to 
her  slave.  It  contained  no  contract ;  the  rdationship  of  mis- 
tress and  slave  existed  between  them,  as  fully,  perfectly,  luid 
absdutely,  after  the  deed  as  before,  and  if  so,  the  deed  could 
have  no  more  efficacy  in  laying  a  just  foundation  for  the  law 
of  1834,  than  is  presented  by  every  instance  of  slavery  in  the 
state.  In  other  words,  it  would  be  as  competent  to  the 
legislature  to  emancipate  a  slave  where  his  master  had  given 
no  deed  of  manumission,  as  in  the  instance  where  one  bad 
been  executed  and  delivered,  but  not  recorded ;  for  the  court 
dT  Appeals  have  decided  that  such  a  d^d  gave  no  right 
whatever,  and  possessed  no  obligation,  and  where  can  be  the 
difference  of  the  non-existence  of  a  deed  as  a  matter  of  fact 
and  the  existence  of  a  deed  which  yet  is  absolutely  void  both 
in  law  and  equity  ?  What  then  can  be  the  rational  distinc- 
tion between  a  law  which  enacts  that  a  slave  shall  be  free 
when  no  deed  had  been  given,  and  enacting  that  a  purdy 
void  instrument  shall  be  recorded,  and  constituting  that  act 
an  effectual  and  valid  tide  to  freedom  against  the  otherwise 
rightfol  claim  of  the  master. 

Would  not  each  of  these  instances  of  legislation  equally 
and  as  flagrantly  violate  the  vested  rights  of  proper^.  In 
both  the  slave  would  be  taken  away  without  compensation, 
not  for  public  purposes  and  without  the  consent  of  tfie  owner, 
for  it  cannot  be  said  that  the  deed  itself  was  such  an  assent 
as  removed  from  the  law  the  fatal  objection  that  it  was  passed 
without  his  acquiescence. 
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Some  time  after  the  deed  had  been  given,  and  the  time 
within  which  it  should  have  been  recorded  had  elapsed, 
Maria  Wright  was  sold  to  T.  TUghman  as  a  slave  for  life, 
and  by  him  conveyed  to  the  defendant  in  this  cause,  and 
whilst  in  his  possession,  and  sometime  after  he  had  acquired 
the  rights  gI  a  master,  the  law  in  question  was  passed,  it 
surely  cannot  be  said  that  the  deed  by  any  possible  mode  of 
considering  it  implied  the  assent  of  Rogers y  or  even  of  Jtfr^. 
I^ghmanj  to  the  passage  of  the  act — and  if  not,  what  influ- 
ence can  the  deed  exert  when  taken  in  connection  with  the 
law  to  eradicate  its  essential  characteristics  of  an  unconstitu- 
tional and  arbitraiy  exercise  of  authority.  By  the  decision 
already  referred  to  it  was  determined  that  the  deed  was  no 
contract,  imported  no  obligation,  legal  or  equitable,  conferred 
upon  the  petitioner  no  rights  of  which  any  court  could  take 
cognizance,  how  then  is  it  possible  that  an  act  thus  indif- 
fisrent  could  have  the  curative  effect  of  rendering  a  law  other- 
wise obnoxious  to  strong  constitutional  objections,  legal  and 
proper.  It  cannot  be  even  truly  argued  that  Mrs.  TUghnum 
imposed  upon  herself  a  moral,  obligation  to  liberate  her  slave 
by  any  other  and  future  act.  The  deed  was  a  simple  gift, 
without  consideration,  operating  only  if  it  should  be  recorded, 
and  the  giver  did  nothing  to  deprive  the  object  of  her  bounty 
of  the  benefit  intended  her,  or  to  defeat  the  potential  opera- 
tion of  her  own  instrument,  that  the  petitioner  was  not  com- 
pletely manumitted,  was  the  effect  of  her  own  negligence  in 
omittbg  to  comply  with  those  legal  requisites  with  which  it 
was  not  in  the  power  of  Mrs.  TUghman  to  dispense,  and 
there  is  nothing  in  the  deed  which  expresses  or  implies  a 
promise  or  undertaking  that  any  future  instrument  would  be 
executed,  should  the  one  she  was  about  delivering  become 
inoperative  throu^  the  carelessness  of  the  person  most  inte- 
rested in  it 

Should  we  disapprove  of  the  conduct  of  Mrs.  TUghman  in 
the  subsequent  sale  of  the  appellant  it  would  be  yet  difficult 
to  point  out  what  precise  moral  obligation  was  violated  by 
fhat  aet,  and  if  the  deed  carried  with  it  neither  a  legal,  equi^ 
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table,  or  moral  obligation,  the  mere  fact  of  its  existence  as 
a  nugatory  paper,  could  impart  no  quality  whatever  to  the 
law  of  1834,  but  that  act  is  left  with  the  same  despotic 
character  which  it  would  have  possessed,  had  the  deed  nerer 
been  executed,  and  must  be  declared  absolutely  void  if  the 
principle  be  sound  that  the  legislature  has  no  power  to  de- 
stroy  the  vested  rights  of  private  property.  We  contend 
then — 

1.  That  the  legislature  has  no  power  or  authority  under 
the  bill  of  rights,  or  upon  the  fundamental  principles  of  any 
just  and  free  government,  to  take  away  the  property  ot  a  citi- 
zen by  law,  to  which,  under  the  previous  legal  establishment 
he  had  a  perfect  title  without  his  consent,  except  for  public 
uses,  and  then  only  upon  adequate  compensation* 

2.  That  the  deed  of  manumission  was  so  far  from  being  a 
contract,  having  been  delivered  to  a  slave,  that  it  was  not 
even  a  gift  binding  upon  the  giver,  who  might  the  moment 
after  have  taken  it  back;  that  not,  however,  having  been 
thus  resumed,  a  mere  power  was  granted  to  the  petitioner  to 
acquire  the  rights  of  freedom  by  placing  the  deed  on  record, 
that  omitting  to  do  this  act  within  the  prescribed  period 
through  her  own  default,  this  power  became  forever  lost,  and 
by  the  then  existing  laws,  she  continued  as  much  a  dave 
with  as  little  title  in  law  or  equity  to  be  freed,  as  if  the  deed 
had  never  been  executed. 

And,  3d,  That  the  act  of  1834,  is  therefore  void,  as  its 
immediate  object  and  necessary  effect  is  to  deprive  the  defen- 
dant of  the  absolute  property  which  he  held  in  the  person  and 
services  of  his  slave,  under  the  law  as  it  existed  at  the  time 
the  act  was  passed. 

It  is  not  necessary  I  think  to  refer  to  the  instances  which 
have  been  cited  by  the  learned  counsel  in  his  argument  <^ 
retrospective  laws,  statutes  of  limitation,  insolvent  laws  and 
laws  abolishing  imprisonment  for  debt,  &c.  as  cases  in  point 
on  his  side  of  the  question  in  this  cause.  For  in  the  first 
place,  I  do  not  contend  that  the  act  of  1834  is  void  because 
it  is  merely  retrospective,  but  because  it  destroys  vested 
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rights ;  and  in  the  other  instances  of  legislation  which  he  has 
enumerated,  when  thej  have  been  upheld  by  judicial  deci* 
sions,  they  have  been  supported  on  the  ground  that  they 
were  not  aimed  at  the  destruction  of  vested  rights;  but  were 
enacted  to  regulate  the  remedy  of  the  party  in  the  pursuit  of 
those  rights,  leaving  of  course  the  rights  themselves  un- 
touched. 

JUDGMEVT  AFFIBMED. 


Joseph  G.  Hays  vs.  John  Thomas  Miles,  et  al. — Decem- 
ber, 1837. 

A  fund  arising  from  the  sale  of  real  estate,  being,  or  about  to  be,  brought  into 
the  court  of  Chancery,  for  distribution  among  the  heirs  and  legal  represen- 
tatives of  the  party  who  died  seized,  a  petition  was  filed  in  the  cause,  by  a 
party  rlaiming  to  be  a  creditor  of  one  of  the  deceased  heirs,  who  was  a 
married  woman  at  the  time  of  her  death,  and  whose  husband  survived  her, 
tor  merchandise  sold  ber  before  the  marriage,  (aa  account  of  which,  with 
the  usual  probates,  was  exhibited  with  the  petition,)  praying  that  out  of  the 
proportion  of  the  proceeds,  his  claim  might  be  paid.  It  was  held^  that  the 
petition  presented  a  case  prima  facia  entitted  to  relief  in  a  court  of  Chan- 
ceiy. 

It  is  not  in  all  cases  that  a  petition  is  the  proper  coarse  to  reach  a  fund  in 
Chanceiy. 

If  new  parties  are  to  be  made,  not  necessaiy  to  the  original  bill,  and  where 
the  investigation  may  involve  inquiries,  calculated  by  protracting  the  cause, 
to  delay  parties  not  interested  in  such  new  inquiries,  the  proceeding  most 
be  by  bill. 

But  a  petition  is  the  proper  course  to  affect  a  fund  in  equity,  when  no  other 
parties  are  to  be  brought  in  to  litigate  the  questions  presented  by  it,  than 
such  as  are,  <Nr  ought  to  have  been,  parties  to  the  original  bill. 

Appeal  from  Chancery. 

On  the  19th  November,  1831,  Joseph  G.  Hays  filed  his 
petition  in  the  court  of  Chancery,  aUeging  that  John  Thomas 
Miles  and  Catharine  MikSy  infants,  by  their  next  fiiend,  have 
filed  their  bill  in  this  court  against  Eleanor  BensoUy  Thomas 
Benson,  James  BeaUe  oS  James,  administrator  of  John  Benson, 
25  V.9 
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late  of  Montgomery  county,  deceased,  and  others,  for  the 
purpose  of  obtaining  a  decree  for  the  sale  of  the  real  estate 
of  which  the  said  John  Benson  died  seized,  and  lying  in 
Maryland;  that  the  proceeds  mdy  be  distributed  among  his 
heirs  at  law,  or  their  legal  representatives,  as  will  more  fully 
appear  by  reference  to  the  said  original  bill  and  proceedings, 
in  that  case  had  and  done.  That  at  the  time  of  the  death  of 
the  said  John  Benson,  Elizabeth  Jarboey  a  daughter  of  the 
said  John  Benson,  was  alive,  and  was  one  of  his  heirs  at 
law.  That  the  aforesaid  John  Thomas  MiUs  and  Catharine 
Miles,  are  the  children  of  the  said  Elizabeth  Jarboe  by  a  for- 
mer husband,  Greenbury  Miles.  That  Marietta  Elizabeth 
Hays,  one  of  the  respondents  in  the  cause  herein  before 
referred  to,  is  also  a  daughter  of  the  said  Elizabeth  Jarboe  by 
a  former  husband,  Hillary  Hays,  deceased.  That  the  said 
Elizabeth  Jarboe,  who  after  the  death  of  her  two  former  hus- 
bands, intermarried  with  John  Jarboe,  of  Frederick  county,  in 
the  year  1829,  long  after  the  death  of  her  father,  John  Ben- 
son, died.  That  John  Jarboe,  the  surviving  husband,  is  still 
alive,  and  resides  in  Drederiek  county.  That  the  said  Eliza- 
beth Jarboe  had  no  children  by  her  last  husband,  John  Jarboe. 
That  by  operation  of  law,  the  said  surviving  husband  is  the 
administrator  of  the  said  Elizabeth  Jarboe,  deceased,  she  dying 
intestate.  That  the  said  administrator  of  the  said  Elizabeth 
Jarboe,  deceased,  has  no  assets  that  are  liable  in  law  or  equity 
for  the  payment  of  her  debts.  That  while  the  said  Elizabeth 
Jarboe  was  a  widow  by  the  name  o{  Elizabeth  Hays,  to  wit : 
in  December,  1828,  she  became  indebted  to  this  petitioner, 
in  the  sum  of  |615.09  for  goods,  wares,  and  merchandise, 
sold  by  him  to  the  said  Elizabeth,  as  more  fully  appears  by 
exhibit  A,  which  is  offered  as  part  of  this  petition,  and,  died 
thus  indebted,  which  debt,  together  with  legal  interest  there- 
on, remains  due  and  unpaid,  to  your  petitioner.  Prayer,  that 
a  decree  may  pass  for  the  sale  of  the  real  estate  ofJohn  Ben- 
son, deceased,  as  prayed  in  the  original  bill  before  referred  to ; 
that  out  of  the  proceeds  of  the  sale,  which  shall  be  combg  to 
the  aforesaid  John  Thomas  Miles^  Catharine  Miles,  and  Mart- 
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etta  Elizabeth  Hays^  children  of  the  said  Elizabeth  Jarboey 
deceased,  your  petitioner  be  paid  his  aforesaid  claim,  together 
with  interest  and  costs,  for  subpcsna  against  the  said  John 
Thomas  MUes^  Catharine  Miles^  and  Marietta  Elizabeth  HaySy 
and  John  Jarboey  a  commission  to  take  their  answers,  and 
sach  other  and  further  relief^  as  equity  and  good  conscience 
may  require*  It  being  expressly  alleged  by  your  petitioner, 
that  he  is  remediless  in  the  premises  by  the  strict  rules  of  the 
common  law. 

The  exhibits  referred  to  in  said  petition,  and  appearing  in 
the  record  of  this  cause,  were  as  follows : 

1.  An  account  of  the  property  purchased  by  Elizabeth 
Hayz  at  the  sale  of  the  personal  property  of  Hillary  HaySy 
$1,362.07,  with  probats  in  due  form. 

2.  The  bin  filed  20th  April,  1831,  by  John  Thomas  Miles 
and  others,  and  answers  thereto. 

3.  Decree  for  the  sale  of  John  Benson^ s  land  as  incapable 
of  division,  passed  5th  May,  1832. 

4.  Report  of  trustees'  sales  and  orders  of  ratification  in 
1834. 

On  the  29th  September,  1836,  the  chancellor  {Bland) 
ordered  the  petition  of  Joseph  G.  Hays  to  be  dismissed  with 
costs,  firom  which  order  he  appealed  to  this  court. 

The  cause  was  argued  before  Stephen,  Archer,  and 
Dorset,  Judges. 

J.  Johnson,  for  the  appellant 

On  the  5th  of  May,  1832,  a  decree  passed  the  court  of 
Chancery,  for  the  sale  of  the  real  estate  of  John  Benson^ 
deceased,  for  the  purpose  of  distributing  the  proceeds  among 
his  heirs  and  legal  representatives. 

It  appears  firom  the  proceedings  in  the  case,  which  led  to 
that  decree,  that  Benson  died  intestate  in  July,  1836,  leaving 
the  foUowing  children :  Eden  Benson^  TTiomas  Benson^  Mar- 
garet ^  married  to  James  BeaUe^  RtUhy  married  to  William  Wil-. 
coxey  and  ElizabHhj  married  to  Greenbury  Miles. 


Digitized  by 


Google 


196  CASES  IN  THE  COURT  OP  APPEALS 

Hays  9$.  Miles,  et  a/.--1837. 

A  sale  was  made  under  the  decree,  and  ratified  by  the 
chancellor  in  1834. 

It  appears  also,  that  Elizabethy  one  of  the  daughters  oi 
John  Bmsouj  and  the  wife  of  Greenbury  MileSf  had  hj  him 
two  children,  John  Thomas  and  Cathtuine  MikSy  and  that 
after  the  death  of  the  said  Greenbury j  she  manied  HtUary 
HaySy  by  whom  she  had  a  daughter,  Marietia  Elizabeth  Hayty 
and  that  upon  the  death  of  the  said  HaySy  she  intermarried 
with  John  Jarboey  and  then  died,  leaving  the  above  named 
John  Thomas  MUeSy  Catharine  Miles y  v^d  Marietta  Elizabeth 
HaySy  her  only  heirs  at  law,  and  John  Jarboey  her  surviving 
husband* 

The  bin  under  which  the  decree  for  the  sale  of  the  estate 
of  the  said  Benson  passed,  was  filed  after  the  death  of  his 
daughter  Elizabethy  by  her  two  children,  John  Thomas  and 
CkMarine  MUeSy  who  with  her  other  child  by  her  second 
husband,  WUary  BaySy  claimed  to  be  entitled  to  her  propor- 
tion of  the  purchase  money. 

Whilst  that  bill  was  depending,  and  before  the  decree,  to 
wit,  on  the  19th  of  November,  1831,  the  present  i^pdlant 
filed  his  petition  in  the  case,  alleging  that  Elizabethy  while 
the  widow  HaySy  in  1828,  became  indebted  to  him  in  a  large 
sum  of  money,  and  praying  that  a  decree  should  be  passed 
for  the  sale  of  the  estate  of  John  Bensouy  and  that  out  of  the 
proportion  to  which  the  aforesaid  three  children  of  the  said 
Elizabeth  would  be  entitled,  his  claims  might  be  paid. 

In  this  petition  subpcenas  are  prayed  against  the  three 
children,  and  John  Jarboey  the  surviving  husband  and  admi- 
nistrator of  the  said  Elizabethy  and  for  general  relief. 

By  the  chancellor's  order  of  the  29th  September,  1836, 
this  petition  was  dismissed  with  costs,  and  from  this  order 
the  appellant  appealed,  and  contended : 

1.  That  no  decree  having  passed  for  the  sale  of  the  real 
estate  of  John  BensoUy  in  the  lifetime  of  his  daughter  Eliza* 
bethy  her  interest  therein  descended  to  her  heirs  at  law,  sub- 
ject to  any  debts  which  she  may  have  contracted  dum  sola. 
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Rogers  vs.  KrebSy  5  Bar.  and  John.  31.    Leadenham  vs. 
Jficholsony  1  Ear.  and  QiUy  267. 

2.  That  her  personal  estate  and  choses  in  action,  if  she 
had  any,  passed  to  her  surviving  husband,  John  Jarhotj  and 
that  he  is  not,  in  respect  of  them,  answerable  to  the  creditors 
who  became  such  before  her  intermarriage  with  him.  Act 
of  1798,  ch.  101,  sub.  ch.  6,  sec.  8.  Forbes  vs.  PhippSy  1 
Edeuy  602. 

3.  That  for  the  purpose  of  entertaining  the  petition,  it 
sufficiently  appears^  that  her  said  husband  had  no  assets, 
even  if,  in  respect  of  them,  he  would  be  liable  to  her  credi- 
tors^—and 

4th.  That  as  the  case  stood,  the  chancellor  had  jurisdic- 
tion to  give  the  appellant  the  relief  asked  for,  and  conse- 
quently erred  in  dismissmg  his  petition. 

No  counsel  argued  for  the  appellees. 

A&CHEB,  Judge,  delivered  the  opinion  of  the  court 
The  petitioner  alleging  himself  to  be  a  creditor  o( Elizabeth 
Jarboey  one  of  the  heirs  at  law  otJohn  Bensony  whose  estate 
was  sought  to  be  sold  by  the  complainants,  appears  to  us  to 
have  presented  a  prima  fade  case,  for  the  interposition  of  a 
court  of  equity,  and  to  have  presented  it  in  a  competent  fcnm. 
Upon  the  establishment  of  his  claim,  we  could  see  no 
possible  objection  to  the  chancellor's  assuming  jurisdiction, 
unless  he  ought  to  have  sought  relief  by  an  original  bill 
instead  of  a  petition.  The  appellant  has  prayed  a  subpana 
against  John  Jarboey  who  was  not  a  party  to  the  proceedings 
in  which  the  petition  was  filed,  nor  dbes  it  appear  that  he 
was  a  necessary  party,  either  to  the  bill  or  petition ;  for  it  is 
not  apparent  that  he  was  entitled  to  be  considered  as  a  tenant 
by  die  courtesy,  and  if  he  was  not,  he  had  no  interest  in  either 
controversy,  and  the  petitioner  might  have  dismissed  the  peti- 
tion as  to  him,  and  proceeded  against  the  other  persons  inte- 
rested, for  whom  he  sought  an  answer.  But  if  he  ought  to 
have  been  a  party  to  ihe  original  bill,  it  could  not  be  objected, 
that  he  had  made  him  a  party  to  die  petition,  as  in  that  case 
he  might  have  had  an  interest  in  resisting  the  claim. 
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A  petition  may  not  in  all  cases  be  the  proper  course  to 
reach  a  fund  in  chancery :  as  where  new  parties  are  to  be 
made,  not  necessary  to  have  been  made  to  the  original  bill, 
and  where  the  investigation  may  involve  inquiries  calculated, 
by  protracting  the  cause,  to  delay  other  parties,  not  having 
an  interest  in  such  controversy.  But  we  think  it  may  be 
safely  stated  as  a  general  rule,  that  a  petition  is  the  proper 
mode  of  affecting  a  fund  in  equity  where  no  other  parties  are 
to  be  brought  in  to  litigate  the  application,  than  such  as  are, 
or  ought  to  have  been  parties  to  the  origmal  bill. 

A  decree  will  be  signed,  reversing  the  decree  of  the  chan- 
cellor, dismissing  the  petition  of  the  appellant,  and  the  cause 
will  be  remanded  to  the  chancellor  for  further  proceedings. 

DECREE  EEVXRSEB. 


Ai&T  Cross,   Charles    Cross   and  others   vs.   Wil- 
liam Black. — Decembery  1837. 

An  acknowledged  exception  to  the  rule,  which  prohibits  a  party  from  pro- 
ducing his  own  declarations  in  his  fkvor,  is,  where  such  declarations  are 
necessary  to  explain  an  act,  which  takes  its  character  from  the  detign  and 
intcnUon  of  the  party  who  does  it 

Declarations  made  by  the  owner  of  slaves,  when  about  to  remove  with  them 
from  this  state,  and  when  making  preparations  for  that  purpose,  are  admis- 
sible evidence,  upon  a  petition  filed  by  such  slaves  against  the  owner  for 
fi^eedom,  to  shew  the  place  to  which'  the  owner  intended  to  remove ;  though 
the  petitioners  had  offered  no  evidence  of  his  declarations  made  at  the  same 
time  and  place. 

As  a  general  rule,  the  verdict  upon  a  petition  for  freedom,  being  fireedom  vel 
non,  must  be  for  the  defendant,  unless  a  title  to  freedom  is  made  out  by  the 
petitioner. 

It  was  not  the  design  of  the  act  of  1881,  ch.  828,  to  restrict,  in  any  manner, 
the  acknowledged  rights  of  masters  in  reference  to  slaves  residing  in  this 
state,  nor  to  prevent  their  being  taken  or  sent  out  of  the  state,  to  travel  (mt 
sojourn,  for  mere  temporary  purposes. 

A  citizen  of  Maryland  intending  to  break  up  his  establishment,  and  leaving 
this  state  with  his  slaves,  with  the  avowed  design  of  becoming  a  resident 
of  another  state,  and  actually  going  out  of  the  state  in  pursuance  of  such 
design,  may,  before  he  reaches  the  point  of  his  intended  destinatioD, 
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change  bis  purpose,  and  return  with  his  slaves*  without  forfeiting  his  title 
to  them ;  to  subject  him  to  such  forfeiture,  there  must  be  an  actual  consum* 
mated  design,  to  remove  and  place  them  elsewhere  permanently. 

Ai^EAL  from  jSnne  Arundel  county  court. 
This  was  a  petition  for  freedom  filed  on  the  23d  March, 
1835,  by  Damd   CrosSj  Airy   CrosSy  and    their   children, 
CharleSy  Davidj  Perry j  Jtfory,  Harriet  and  James.     The  peti- 
tion alleged,  that  the  appellee,  while  in  the  possession  of 
the  petitioners  and  residing  in  Maryland^  removed  with  the 
said  petitioners  to  the  state  of  Ohio^  and  became  a  resident, 
with  the  intention  of  becoming  a  resident  and  citizen  thereof. 
That  while  in  the  state  of  OAu>,  the  said  William  manumitted 
the  petitioners,  and  they  became  free  according  to  the  laws 
of  Ohio ;  that  afterwards,  the  said  William  determining  again 
to  return  to  the  state  of  Maryland^  and  become  a  citizen 
thereof,  compelled  your  petitioners  to  remove  with  him  into 
Marylandy  under  the  false  pretext,  that  they  were  still  his 
slayes;  and  that  the  appellee  stiU  retains  tfiem  as  slaves, 
though  they  are  entitled  to  their  fi*eedom.     Prayer,  to  be 
adjudged  free,  &c.    The  appellee  appeared,  on  which  issue 
was  joined,  upon  the  right  of  the  petitioners  to  their  freedom. 
1st  Exception. — At  the  trial,  the  petitioners  to  maintain 
the  issue  joined  on  their  part,  offie  red  proof  tothe  jury,  that 
the  defendant  claiming  to  be  the  owner  of  the  petitioners, 
and  holding  them  in  slavery,  went  from  this  to  the  state  of 
Okioj  carrying  with  him  all  of  the  petitioners,  and  after 
remaining  there  for  some  time,  returned  himself  to  this  state, 
and  brought  with  him  all  of  the  petitioners. 

They  then  offered  in  evidence,  declarations  of  the  defend- 
ant to  2jimmermanj  a  witness  examined  in  this  cause,  made 
in  August,  1835,  about  two  months  before  his  departure  from 
this  state,  as  aforesaid,  that  he  intended  to  go  to  the  state  of 
OhiOy  and  that  he  urged  the  petitioner  David  to  go  there  with 
him,  stating  to  him,  that  he  could  not  get  his  freedom  in 
Maryland.  That  it  was  necessary  for  the  petitioners  to  go  to 
Ohio  in  order  to  be  manumitted;  that  he,  the  defendant, 
intended  to  set  them  free  there.    The  plaintiffs,  also,  offered 
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certain  depositions,  returned  with  a  commission,  which  had 
been  issued  to  the  state  of  OAio,  taken  upon  interrogatories 
filed  by  both  parties. 

Woolsey  WelleSy  on  part  of  the  petitioners,  deposed ;  that 
he  saw  WUliam  Black  at  Palmyraj  in  Ohio^  on  the  21st 
November,  1835,  with  his  wife  and  two  sons  and  the  peti- 
tioners, eight  persons,  very  slightly  tinged  with  African 
blood,  and  a  light  colored  mulatto  girl.  BUxck  said  he  was 
going  to  Mercersburgy  Pennsylvania^  where  a  brother  of  his 
resides.  That  Exhibits  No.  1,  3,  and  4,  were  drafted  and 
witnessed  by  deponent,  that  he  saw  Black  and  his  wife  sign 
them.  That  Exhibit,  No.  2,  is  in  the  hand  writing  of  Ja&n 
Cwrtis^  and  signed  by  David  Cross  and  WUliam  Black  in  the 
presence  of  the  witness,  after  the  execution  of  the  deeds  of 
manumission  of  David  and  Mry  Cross.  Ths^t  Exhibits  1,  2, 
3,  and  4,  were  executed  by  Black  and  his  wife  freely  and 
voluntarily,  without  any  threats  of  personal  or  other  injury  to 
himself  or  family,  or  any  of  them,  and  vnthout  any  circum- 
stances calculated  to  produce  a  reasonable  apprehension  of 
personal  or  other  injury  to  himself  or  ^unily,  or  any  of  them. 
The  witness  further  deposed,  that  he  told  said  Black,  before 
.the  execution  of  any  of  the  papers,  that  he,  the  witness,  had 
in  his  possession,  a  writ  of  habeas  corpus  directed  to  Blacky 
commanding  him  to  bring  the  coloured  persons  in  his  custody, 
and  whom  he  claimed  as  slaves  before  the  judge  who  issued 
the  writ ;  that  if  that  writ  was  served  upon  him,  he  would 
have  to  go  with  the  slaves  before  the  judge,  and  that  inas- 
much as  the  laws  of  Ohio  providing  for  retaking  and  reduc- 
ing again  to  slavery  of  fugitive  slaves,  only  spoke  of  ^  blacks 
and  mulattoes,'  the  probability  was,  the  judge  would  discharge 
from  his  custody,  all  those  who  have  not  a  sufficient  amount 
of  ^rican  or  negro  blood,  to  come  imder  the  description  of 
mulattoes  or  blacks.  The  witness  stated  he  had  such  a  writ 
in  his  possession,  it  was  never  served  on  WUliam  Blacky  and 
that  the  opinion  he  then  expressed  to  said  WUliam  Blacky  was 
his  honest  opinion.  Black  said  he  thought  it  morally  wrong 
to  hold  his  feUow-men  in  slavery,  and  had  intended  to  give 
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freedom  to  his  slaves,  and  after  the  execution  of  the  deeds  of 
manumission,  he  asked  what  was  to  pay  for  drafting  them, 
and  being  answered,  not  any  thing,  he  expressed  his  thanks 
for  making  out  the  papers :  witness  has  no  distinct  recollec- 
tion of  what  Black  said  in  relation  to  his  intended  residence, 
but  thinks  he  said,  he  intended  to  go  to  Missouri :  that  the 
justice  of  the  peace,  James  MagUl,  who  took  Black  and 
wife's  acknowledgment,  was  an  acting  justice,  and  was  so 
reputed,  and  witness  has  no  doubt  he  was  a  lawful  justice 
according  to  the  laws  of  Ohio.  As  to  his  general  character 
witness  cannot  speak  understandingly,  nothing  against  his 
character,  but  that  he  drank  ardent  spirits :  that  the  witnesa^ 
Daniel  M.  Lathrop  is  a  minister  of  the  gospel  of  the  Presby- 
terian denomination ;  his  once  having  failed,  so  that  he  can- 
not preach  the  gospel,  he  has  been  engaged  for  a  year  or 
more,  as  editor  of  the  Ohio  AUas.  He  is  a  man  of  good 
character,  would  be  believed  any  where  in  the  J^orthem  part 
of  Ohio^  where  he  has  been  extensively  known  as  an  agent 
of  the  American  Home  Missionary  Society.  The  other  wit- 
ness to  the  deed  of  manumission  is  John  Curtisy  a  student  of 
law,  lives  in  Brownhehny  in  Ohioy  a  member  of  the  Presby- 
terian  church,  and  to  be  relied  on,  where  known.  That  wit- 
ness, Woolsey  WelleSy  is  an  attorney  at  law,  and  not  aware  of 
any  law  of  Ohio  in  relation  to  negroes  residing  there  tempora- 
rily with  their  owners  :  that  slavery  is  prohibited  by  the  con- 
stitution of  OkiOy  and  knows  of  no  law  relating  to  manu- 
missions. 

Upon  cross-examination,  Welles  deposed  as  follows ;  ^that 
he  resided  in  the  village  of  ElyriUy  Loraine  county,  OhiOy 
where  he  has  resided  since  July,  1835.  From  that  time 
back  to  June,  1834,  he  was  travelling  (as  the  agent  of  the 
Ohio  State  Temperance  Society,)  in  various  parts  of  the 
state  of  OhiOy  principally  in  the  Miami  country,  and  on  the 
Western  Reserve;  from  that  time  back  to  May,  1826,  he  had 
resided  in  Akron,  Portage  county,  Ohio,  engaged  in  the  prac- 
tice of  law,  as  a  justice  of  the  peace,  a  collector  of  canal 
tolls  on  the  Ohio  Canaly  and  as  a  post  master,  which  latter 
26  V.9 
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office  he  resigned  a  few  months  before  he  entered  upon  his 
agency  for  the  Ohio  State  Temperance  Society.  From  Jtfay, 
1826,  back  to  Decemberj  1823,  he  reiuded  in  Ehyria^  afore- 
said, where  he  practised  law.  From  that  time  back  to  Sep- 
tember, 1819,  he  resided  in  Cleveland^  Cuyahoga,  Ohioj 
engaged  in  the  study  of  the  law,  and  teaching  school,  and 
for  a  short  time  as  a  clerk  in  a  store,  From  that  time  back 
to  1808,  he  resided  for  the  most  part  in  his  father^^  family  in 
Lerveille,  Lems  county,  Jfisw  York.  From  that  time  back  to* 
the  year,  1862,  he  resided  in  his  Other's  family  in  Lanes- 
borough,  Berkshire  county,  Massachusetts,  where,  if  the  fami- 
ly Bible  record  be  true,  he  was  bom  on  the  26th  May,  1802. 
That  what  led  to  his  acquaintance  with  WUliam,  Black,  was 
information  that  the  said  Black  was  in  possession  of  a 
number  of  persons,  nearly  of  white  cdour,  whom  he  claimed 
as  slaves,  and  to  whom  he  had  promised  liberty^  He  told 
his  own  name,  and  there  was  with  me  at  the  time  I  became 
acquainted  with  him,  Daniel  W.  Lathrop,  John  Curtis,  and 
a  citizen  of  Edinburgh,  a  township  adjoining  Palmyra,  by 
the  name  of  Greenbury  Keen ;  that  Black  stated  to  the  wit* 
ness,  at  the  time  he  first  saw  him,  that  he  claimed  all  the 
persons  in  his  custody,  except  David  Cross,  as  his  slaves, 
to  wit :  Mry  wife  of  David,  Charles,  David  Perry,  Mary, 
James  and  Harriette,  their  children,  and  Maria  TTiamUm,  a 
yellow  girl ;  that  he  was  undetermined  whether  he  should  go 
to  Virginia,  to  Maryland  or  to  Pennsylvania;  he  told  us  he 
was  ^  cooper  by  trade,  and  that  either  David  Cross  the  elder, 
or  Charles  Cross,  was^  also  of  that  trade ;  his  ( Wiliiam 
Blact^s)  wife  and  two  sons  were  with  him  at  the  same  time. 
This  witness  further  proved,  that  the  Exhibits  1,  2,  3,  4, 
were  executed  in  the  presence  of  the  slaves ;  he  cannot  say 
they  expressed  a  desire  for  them.  They  were  evidently 
under  constant  fear  of  their  master  or  mistress ;  their  conduct 
and  conversation  was  different  when  in,  and  out  of  their 
presence.  The  papers  were  executed  at  Palmyra;  that  with- 
in an  homr  or  two  after  the  execution  of  the  papers,  Wiliiam 
Black  and  family  started  with  their  teams  and  the  coloured 
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persons,  from  Palmyray  eastwardly,  intendiDg,  as  he  then 
said,  to  go  to  Mercersburghy  in  Pennsylvania;  he  heard 
Black  say  he  intended  to  manumit  his  slaves,  and  that  he  did 
not  beiieye  it  morally  right  to  hold  them.  Witness  has 
heard  Oirtis  express  opinions  that  slave-holding  is  a  sin 
against  God.  That  he  {Curtis)  and  Lathrop  are  members  of 
an  AntirSUwery  Society ;  that  no  consideration  was  given  for 
the  manumission  deeds.  Witness  considers  slavery  as  a  sin, 
and  would  consider  it  no  immorality,  in  aiding  a  slave  to 
escape  from  his  master.  Another  witness  proved,  that  Black 
had  admitted  David  Cross y  the  father,  to  be  free;  that  the 
mother  was  in  part  paid  for ;  that  the  children  would  be  freed 
by  him  at  certain  ages :  and  the  slaves  were  then  inquired  of, 
whether  if  he,  Blacky  would  manumit  them,  they  would 
serve  him,  and  enter  into  agreemait  to  that  effect,  until  the 
time  of  liberation  arrived }  That  Black  executed  the  deeds 
voluntarily,  without  any  apprehension  or  grounds  of  damage, 
either  to  himself  or  his  family.  Other  witnesses  were  ex- 
amined under  the  commission,  to  the  same  effect. 

Exhibit  No.  1,  was  a  deed  from  WiUiam  Black  and  wife, 
manumitting  Maria  TJbm/on,  (the  yellow  girl)  in  considera- 
tion of  her  faithful  services,  theretofore  rendered,  and  the 
good  wiQ  and  affection  which  the  said  Black  had  for  her. 

Exhibit  No.  2,  was  a  contract,  setting  forth  that  the  chil- 
dren, of  David  and  Jliry  Cross y  had  theretofore  been  the 
slaves  of  Wittiam  Blacky  and  in  consideration  of  manumis- 
sion, the  children  agreed  to  serve  him  respectively,  until  they 
reached  the  age  of  twenty-five  years. 

Exhibit  No.  3,  was  the  manumission  by  Black  and  wife, 
of  David  and  Airy  CrosSy  and  their  six  children. 

Exhibit  No.  4,  was  the  contract  of  Maria  ThorrUony 
with  David  Cross  as  her  surety,  that  in  consideration  of 
liberty,  the  said  Maria  should  serve  Black  until  she  was 
twenty-five  years  of  age. 

These  Exhibits  were  dated  21st  November,  1835;  and 
executed  and  acknowledged  at  the  same  time,  and  before  the 
same  witnesses. 
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The  defendant  then  offered  to  prove,  that  the  witness 
resided  in  the  same  house  with  the  defendant,  for  more  than 
six  months  next  preceding  the  day  on  which  the  defendant 
left  the  state  of  Maryland^  and  that  frequently,  during  tliat 
time^  the  said  defendant  informed  :die  witness,  whilst  he  was 
making  arrangements  for  that  purpose,  that  he  was  about  to 
remove  from  this  state  to  the  state  of  Missouri ;  and  on  the 
day  the  defendant  left  home  for  the  west,  he  told  the  witness, 
that  he,  the  defendant,  was  going  to  settle  in  Missouri  ;  and 
that  some  time  before  his  departure,  and  while  he  was  mak- 
ing his  preparations,  as  before  stated,  the  witness  promised 
the  defendant  to  make  inquiries,  as  ta  wh^^t  part  of  the  state 
of  Missouri  one  Edward  W.  Borsey  resided,  which  Edward 
W.  Dorsey  had  formerly  resided  in  Maryland^  and  was 
acquainted  with  said  defendant :  and  the  witness  did  make 
such  inquiries^  and  did  ascertain  where  the  ssid  Dorsey 
resided  in  Maryland^  and  did  inform  the  defendant  thereof; 
and  he  understood  from  the  defendant,  that  he,  the  defendant, 
intended  to  settle  in  the  neighbourhood  of  Dorsey^  Of  any 
declarations  by  the  defendant,  at  the  time,  or  in  the  places 
aforesaid,  when  and  where  the  conversations  aforesaid,  offer- 
ed in  evidence  by  the  defendant  took  place,  the  petitioners 
had  offered  no  proof.  Whereupon  the  petitioners,  by  their 
eounsel,  objected  to  the  admissibility  in  evidence  for  the 
defendant,  of  each  and  every  part  of  said  declarations,  con- 
versations and  inquiries.  But  the  court  overruled  the  said 
objections,  and  admitted  the  whole  of  said  evidence  to  go  to 
the  jury,  to  prove  with  what  intent,  the  defendant  left  Mary- 
land,  and  to  what  state  he  intended  to  go*  The  petitioners 
excepted. 

2d  Exception. — The  petitioners  offered  evidence  to  prove, 
that  in  the  month  of  August,  1835,  the  defendant,  in  the 
presence  of  David  CrosSy  one  of  the  petitioners,  told  the  wit- 
ness that  he,  the  defendant,  was  about  to  go  to  the  state  of 
Ohio  ;  that  he  then  intended  to  set  David  and  his  family,  the 
petitioners,  free ;  that  David  had  already  served  out  his  time, 
and  was  at  the  time  of  the  conversation,  entitled  to  his  free- 
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dom;  but  that  according  to  the  laws  of  the  state  o(  Mary- 
land^ he  could  not  be  free;  that  he  intended  to  go  to  Ohioj 
because  there  David  and  his  family  might  enjoy  their  free- 
dom ;  that  he  intended  the  children  o[  Damdy  tiie  petitioners, 
except  Airyy  who  is  DavicPs  wife,  should  serve  him,  the  de- 
fendant, a  certain  time  by  indenture,  as  apprentices,  before 
they  should  be  free.  That  defendant  further  stated  to  the 
witness,  that  David  refused  to  go  to  Ohio  with  him,  the 
defendant, — that  the  witness  then  urged  David  to  go  with 
defendant,  in  order  to  secure  the  freedom  of  himself  and 
family,  to  which  David  afterwards  assented.  The  petitioners 
further  to  maintain  the  issue  joined  on  their  part,  offered  to 
prove,  by  another  witness,  that  some  time  in  the  fall  of  1835, 
the  defendant  left  his  former  residence  in  ^nne  Arundel 
county  in  the  state  of  MaryUmd^  after  having  sold  and  dis- 
posed of  his  real  and  personal  estate,  with  the  avowed  inten- 
tion of  removing  himself  and  family,  and  the  petitioners,  whom 
he  claimed  as  his  slaves,  to  the  west ;  that  the  defendant  sold 
off  his  crops,  farming  utensils,  and  other  property  in  this 
state,  except  such  as  he  intended  to  carry  away  with  him ; 
and  tiiat  when  the  defendant  left  the  state,  he  took  with  him 
his  wife  and  children,  and  petitioners,  with  the  avowed  in- 
tention of  settling  in  one  of  the  western  states.  That  after- 
wards, some  time  in  the  month  of  December,  1835,  the  said 
defendant  returned  to  the  state  of  Marylandy  with  his  vnfe 
and  children,  the  p^tioners  also  returning  with  him.  That 
afterwards,  some  time  in  the  month  of  January,  1836,  the 
defendi^nt  told  the  witness,  that  he  had  been  in  the  state  of 
Ohio  with  his  family  and  the  petitioners  aforesaid,  where  he 
'had  remained  some  time,  and  had  there  manumitted  the  peti- 
tioners. That  Charles^  one  of  the  petitioners,  was  entitled 
to  be  free  after  he,  CharkSj  had  served  the  defendant  for  a 
certain  term  of  years  then  specified,  according  to  inden- 
tures of  apprenticeship,  executed  in  Ohio.  That  the  defen- 
dant then  offered  to  dispose  of  said  term,  which  the  said 
Ouirieu  was  to  serve  defendant,  to  the  witness,  for  a  sum  of 
money,  stating  he  intended  with  the  money  he  should  receive 
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for  Oiarles^  time  to  purchase  a  slave  for  life.  The  petitioners 
further  to  support  the  issue  on  their  part,  offered  without 
exception,  the  evidence  taken  under  the  commission  before 
referred  to,  ^d  set  forth  in  the  first  biU  of  exceptions. 

The  defendant  then  offered  proof  to  the  jury  by  several 
witnesses,  that  said  defendant  had,  at  various  times,  from  six 
months  before,  to  the  very  day  on  which  he  left  the  state  oi 
MaryUmdy  declared  to  said  witnesses,  that  it  was  his  intention 
to  go  to  the  state  oLMissouri  to  reside.  That  when  advised 
a  short  time  before  he  left  the  state,  by  one  of  the  witnesses, 
to  go  to  the  state  of  Ohioy  and  there  reside,  he  objected  to 
doing  «o,  because  he  could  not  there  hold  his  negroes  in 
slavery,  and  that  he  did  leave  Marfflandy  and  on  the  day  he 
departed  he  said  he  intended  to  go  to  Missouriy  and  diat  in 
the  progress  of  his  journey,  he  went  to  the  residence  of  his 
brother  in  the  state  of  OkiOj  where  he  remained  about  two 
days  and  a  half,  That  he  was  induced  to  make  said  visit  to 
his  brother,  because  the  latter  had  assured  him  that  he  would 
go  with  defendant  to  Missouri;  that  his  said  brodier  being 
unable  to  go  with  him  to  Missouri^  on  account  of  the  sickness 
of  his  family,  the  defendant  then  left  his  brother's  house,  with 
a  view  to  get  to  the  Ohio  river,  and  to  go  upon  said  river  to 
St.  Louis  y  in  Missouri;  that  upon  his  way  from  die  residence 
of  his  brother  to  the  Ohio  river,  he  v^as  overtaken  in  the  vil- 
lage o[  Palmfflraj  and  with  his  wife,  forced  by  a  large  collec- 
tion of  persons  to  sign  instruments  of  writmg,  purporting  to 
be  deeds  of  manumission  of  all  the  petitioners,  which  said 
deeds  were  read  in  evidence  by  said  petitioners.  That  in 
consequence  of  this  forcible  interposition,  he  determined  to 
return  to  Maryland^  and  immediately  bent  his  way  in  that 
direction ;  where,  without  stopping,  except  in  the  usual  man- 
ner of  travelling,  he  arrived  in  the  month  of  December,  1836, 
the  said  negroes  voluntarily  returning  with  him;  and  the 
defendant  further  proved,  that  the  petition  for  freedom  by  the 
plaintiffs  was  filed  in  March,  1836.  He  also  proved  that  the 
said  negroes  constituted  the  greater  and  more  valuable  part 
of  the  defendant's  property,  and  that  the  residue  of  said 
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property  consisted  of  some  six  or  eight  hundred  dollars  in 
money,  which  he  took  with  him,  and  a  few  blacksmith's  tools 
of  little  value,  which  he  left  with  the  witness,  to  be  sent  to 
him  at  St*  LauiSy  and  of  a  few  debts,  or  eyidehces  of  debt, 
which  were  in  the  hands  of  the  witness  for  collection,  and 
diat  on  the  return  of  the  defendant  to  Marylandy'^e  went 
with  his  family  to  the  house  of  the  witness,  who  was  a  dis- 
tant connection  of  the  defendant,  and  he,  and  they^  have 
remained  there  to  the  time  of  filing  the  petitions  in  the  cause ; 
and  that  shortly  after  his  return,  the  defendant  advised  with 
his  fiiends  as  to  the  course  he  should  pursue  to  assert  his 
rights  to  said  negroes,  and  that  he  had  by  advice  of  some 
or  other  of  his  friends,  sent  Charles  out  of  the  state,  and  there 
sold  him  as  a  slave  for  life,  before  the  filing  of  the  petition  in 
th^  cause,  and  that  the  instruments  of  writing  under  which 
the  petitioners  claim  their  fi*eedom,  were  in  possession  of 
Davidy  the  father,  one  of  the  petitioners,  and  that  the  defen- 
dant had  been  advised  to  permit  said  petitioners  to  retain  said 
instruments,  in  order  that  the  petitioners  might  have  an 
opportunity  of  trying  their  right  to  fireedom  under  the  same*; 
and  that  the  said  instruments  were  permitted  to  remain  with 
said  petitioners,  until  he  delivered  them  to  his  counsel. 

The  petitioners,  thereupon  prayed  the  court  to  instruct  the 
jury,  that  if  the  jury  should  be  of  opinion,  from  the  evidence, 
that  the  defendant,  with  the  avowed  intention  of  leaving 
Marylandy  and  settling  in  the  state  of  Missourij  or  other 
of  the  western  states,  disposed  of  all  his  property,  except  so 
much  as  he  intended  to  carry  with  him,  or  to  be  sent  to  him 
in  Misiouriy  and  that  he  abandoned  his  residence  in  Mary^ 
landj  in  the  month  of  October,  1835,  for  the  avowed  purpose 
of  settling  in  Missouri^  or  some  western  state,  and  carried 
with  him  the  whole  of  his  family,  and  the  petitioners,  leav- 
ing no  other  slaves  behind  him  ;  that  he  went  from  his  past 
residence  to  OkiOy  and  remained  there  for  some  time,  and 
after  being  there  for  some  weeks,  determined,  for  the  first 
time,  to  change  his  route,  and  return  again  to  Jtforyland;  that 
he  accordin^y  did  return  in  December,  1835,  bringing  with 
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him  for  sale,  or  to  reside  within  this  state,  the  petitioners, 
who  are  mulattoes,  claimed  by  him,  and  for  some  time  held 
by  him  as  slaves,  then  the  defendant  is  not  entitled  by  the 
laws  of  this  state,  to  hold  them  in  bondage.  Which  instruc-* 
tion  the  court,  {Dorseyy  Ch.  J.  WUkinsony  A.  J,)  refused  to 
give.     The  petitioners  excepted. 

The  jury  found  David  CrosSy  the  father,  to  be  free,  and 
that  the  others  are  not  free  persons.  The  judgment  of  the 
court  being  against  them,  they  brought  the  present  appeal. 

The  cause  was  argued  before  Buchanan,  Ch.  J.  Ste- 
phen, Archer,  and  Chambers,  Judges. 

Randall  and  A.  C.  Magruder,  for  the  petitioners : 

On  the  first  exception  contended,  that  the  defendant  could 
not  offer  in  proof  any  declarations  of  his  own,  whether  before 
or  after  his  removal  from  Marylandy  to  establi^  his  right  to 
hold  the  petitioners  as  slaves.  Those  declarations  being,  as 
it  is  stated,  no  part  of  any  conversation,  of  which  the  peti- 
tioners had  offered  proof. 

2.  In  support  of  the  second  exception,  they  contended, 
that  as  the  petitioners  were  carried  by  their  .then  master,  out 
of  the  state  oiMaryUmdy  and  kept  in  his  service,  no  matter 
in  what  other  state,  for  some  time,  he  had  no  right  to  bring 
them  back  into  Marylandy  and  having  brought  them  back,  in 
violation  of  the  act  of  1831,  ch.  323,  he  is  no  longer  aUowed 
to  hold  them  in  bondage. 

On  the  first  exception  they  cited,  2  Siarkey  263,  264. 
Roscoe  on  Evidencty  26.  Heane  vs.  Rogers  and  lioydy  17 
Ser.  and  Low.  449. 

On  the  argument  of  the  second  exception,  they  cited,  acts 
of  1783,  ch.  23.  1796,  ch.  67.  1802,  ch.  70.  1813,  ch. 
66.  1812,  ch.  76.  1818,  ch.  201.  Baisneuf  vs.  Lewisy  4 
H.  and  McIPyy  414.  Hurler  vs.  FulcheTy  1  Leigh  Rep.  172. 
Stewart  vs.  OakeSy  6  Har.  and  John.  107.  Acts  of  ISily  ch. 
323  sec.  4.     1832,  ch.  40.     1832,  ch.  296.     1833,  ch.  122, 
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1834,  ch.  124.     1834,  ch.  76.     CkUty,  L.  JV.  38.     1  Kent 
Com.  76.     Bland  vs.  Downing^  9  GiU  and  John. 

Hammond  and  Alexander,  for  the  appellee,  insisted : 

Ist.  That  the  declarations  made  by  the  appdlee,  at,  and 
about  the  time  of  his  departure  from  Marylandy  were  pro- 
perly admitted  as  evidence  of  the  intention  or  purpose  of 
his  journey.  That  such  declarations  made,  when  there  ex- 
isted  no  motives  for  concealment  or  untruth,  furnish  the 
best  possible  evidence  of  intention,  and  are  especially  ad- 
missiUe  against  the  appellants,  who  claim  their  freedom 
under  acts  of  the  defendant,  subsequent  to  those  declarations. 

3d*  That  the  court  below  did  right  in  refusing  the  instruc- 
tion prayed  for  in  the  second  exception,  because  there  was 
no  evidence,  from  which  the  jury  could  presume,  that  the 
defendant  had  brought  the  appdlants  into  this  state,  either  to 
be  sold  or  to  reside  therein — ^and 

3d.  Because  upcm  all  the  evidence,  the  jury  were  bound  to 
find  that  the  defendants  had  been  lawfiUly  introduced  into 
this  state. 

4th.  That  whare  a  citizen  or  inhabitant  of  this  state,  re> 
moves  bqrond  its  limits,  carrying  with  him  his  negro  slaves 
and  other  property,  but  returns  before  he  has  acquired  a  resi- 
dence elsewhere,  with  a  view  of  remaining  with  his  negroes 
permanently  here,  the  slaves  are  not  entitled  thereby  to  theii 
freedom  by  the  laws  of  Maryland. 

Sth.  That  the  appellee  had  offered  competent  evidence  to 
shew,  that  his  joumqr  to  his  proposed  place  of  residence  was 
abandoned,  on  account  of  violence  which  had  been  offered  to 
himself  and  femily,  and  which  act  of  v«>lenee  materially 
impaired  the  ostensible  title  to  his  sbves. 

6th.  That  if  all  the  fiicts  in  the  prayer  of  the  petitioners 
were  found  by  the  jury,  it  would  not  follow  that  the  petition- 
ers were  free. 

On  the  1st  Exception,  they  cited :  PhU.  Emd.  218.   BaU^ 
man  and  anaiher  vs.  Bailey ,  5  Term  Rep.  512.    Jfewmtm  w. 
27  yA 
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Sh-etchy  1  M.  and  M.  338.    Vinceni  et  al  vs.  Prater ^  4  Taunt. 
603.    5  Har.  and  John.  97.    4  Har.  and  John.  243. 

On  the  argument  of  the  2d  Exception,  they  cited :  2  Kent 
Com.  430.  Murray  vs.  M^Carty^  2  Jlfun/l  397.  Rankin  vs. 
Lidiay  2  Marsh,  476,  477.  1  S»ar.  Ev.  747.  Ros.  Ev. 
21,  22.  Williams  vs.  East  India  Co.  3  East.  199.  The 
King  vs.  Hawkins f  10  East.  211.  Hanley  vs.  Pepper,  3 
Bam.  and  Al.  386.  4  Har.  and  John.  282.  11  Pet.  S. 
C.13. 

Chambers,  Judge,  delivered  the  opinion  of  the  court 

The  first  exception  presents  the  question,  whether  the 
declarations  of  the  appellee  were  properlj  admitted  in  evi- 
dence. We  tlunk  thqr  were.  One  of  the  acknowledged 
receptions  to  the  rule  which  prohibits  a  party  bom.  producing 
his  own  dedarations  in  his  favour,  is,  where  such  decla- 
rations are  necessary  in  explanation  of  an  act,  which 
takes  its  character  from  the  design  and  intention  of  the  party 
who  does  it.  The  declarations  made  at  a  time,  when  occa- 
sioned by  no  perceptible  motives  of  interest,  like  other 
circumstances  surrounding  an  act,  are  in  such  instances  con- 
sidered ^as  part  of  the  res  gestce.  Here  the  act  was  the 
removal  of  the  appellee ;  the  act  of  breaking  up,  and  going 
from  bis  former  residence  to  another,  which  he  design^  to 
occupy.  There  are  no  facts  disclosed  on  the  record,  nor 
have  any  such  been  suggested,  which  could  possess  the  mind 
of  the  appellee  at  that  time  with  the  belief,  that  his  interest 
was  involved  in  declaring  his  removal  to  be  with  intention 
to  settle  in  Missouri. 

It  is  said,  these  declarations  did  not  tend  to  affirm  or  deny 
any  fact  involved  in  the  issue ;  but  by  the  very  language  of 
Ike  petition  itself,  the  freedom  of  the  appellants  is  claimed, 
amongst  other  reasons,  on  the  ground,  that  the  appellee 
removed  with  the  petitioners  to  the  state  of  Ohio,  and  became 
a  resident,  or  with  the  intention  of  becoming  a  resident  and 
citizen  thereof. 

Again,  it  is  said,  the  declarations  were  made,  or  some  of 
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them,  long  anterior  to  the  period  when  the  appellee  left  the 
state  of  Maryland ;  but  it  is  expressly  alleged  in  the  excep- 
tion, that  all  the  declarations  offered,  were  made  while  the 
appellee  was  making  his  preparations  for  his  removal.  It  is 
further  urged,  that  to  admit  this  testimony,  would  be  to  con- 
tradict the  rule  of  evidence,  which  denies  to  a  party  the 
right  to  contradict  his  declarations,  when  they  have  been 
made  the  foundation  upon  which  an  act  is  done,  or  a  liability 
or  expenditure  incurred  by  another.  We  do  not  think  in  diis 
case,  the  facts  justify  the  application  of  that  well  established 
rule  of  evidence.  The  petitioners  were  the  slaves  of  the 
appellee  before  his  removal  by  the  concession  of  their  coun- 
sel ;  and  if  it  could  be  shewn,  that  they  had  been  influenced 
to  do  any  act,  or  consent  to  its  being  done,  in  consequence 
of  the  declarations  of  their  owner,  (which  however  does  not 
appear  to  have  been  the  case,)  we  should  not  consider  the 
rule  as  applicaUe  to  parties  standing  in  the  relation  of  master 
and  slave. 

The  itamd  reception  raises  the  question ;  what  is  the  true 
construction  of  the  act  of  1831,  chapter  323,  in  reference  to 
negro  slaves,  under  the  circumstances  which  exist  in  this  case  ? 

We  cannot  agree  with  the  appellee's  counsel,  that  there 
was  not  evidence  in  the  Cli^se  tending  to  prove  the  facts 
assumed  by  the  appellants'  mof|on«  The  voluntary  return  of 
the  appellee  into  this  state  mth  bis  servants,  and  his  remain- 
ing here  in  the  situation  and  under  the  circumstances  proved 
at  the  trial,  were  quite  sufficient  to  authorize  the  petitioners 
to  introduce  into  their  statement,  the  fact  of  his  retwm  to 
reside^  as  one,  which  the  jury  might  find,  and  of  course, 
would  forbid  the  court  the  right  to  reject  the  prayer,  as  not 
being  justified  by  any  thing  ofiered  in  evidence. 

We  do  not  deem  it  necessary  to  decide,  how  fiaur  the  pecu- 
liar point  to  which  the  instruction  was  directed,  to  toUy 
whether  under  the  facts  assumed,  the  appellee  ^^was  not 
entitled  to  hold  the  petitioners  in  bondage"  would  have 
excused  the  court  from  gratifying  the  motion.  As  a  general 
rule  it  is  certainly  true,  that  the  issue  in  a  petition  for  free- 
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dom,  being  freedom  f>el  nan,  the  verdict  most  be  adyeise  to 
the  petitioner,  and  consequently  in  favonr  of  the  defendimt, 
unless  a  case  of  freedom  is  made  out,  and  the  title  of  the 
defendant  in  the  petition^,  need  not  be  sustained  by  proof,  tf 
the  evidence  shows  that  the  petitioner  is  not  free. 

We  prefer  to  meet  the  true  question  involved  in  the  case, 
which  is,  whether  a  citizen  of  Maryland  intending  to  break 
up  his  establishment,  and  leaving  this  state  with  the  avowed 
design  of  becoming  a  resident  of  another  state,  and  actually 
going  out  of  this  state,  in  pursuance  of  such  design,  may, 
before  he  reaches  the  point  of  his  intended  destination  change 
his  purpose,  and  return  into  Maryland  with  his  slaves  who 
had  accompanied  him,  without  violating  the  act  of  1831, 
chapter  323.  We  acquiesce  in  the  opinions  expressed  by 
the  appellant's  counsel,  that  the  policy  which  directed  the 
system  (tf  laws,  of  which  this  is  a  part,  was  designed,  not 
only  to  avoid  the  introduction  of  slaves  who  had  not  pre- 
viously been  domesticated  in  the  state,  but  also  to  forbid  the 
return  (d  those,  who  having  once  been  domesticated  in  the 
state  had  ceased  to  be  so,  and  had  been  removed  to  some 
other  place. 

The  difficulty  consists,  not  in  ascertaining  the  general  rule 
of  policy,  or  the 'general  rule  of  the  law,  by  which  the  legis- 
lature has  announced  its  purpose  to  pursue  it,  but  in  the  appli- 
cation of  that  rule  to  a  particular  state  of  facts. 

The  law  is  expressed  in  terms  the  most  unirersal ;  in  the 
firtt  paragraph  of  the  tixth  section,  cop]ring  verbatim  the  lan- 
guage of  the  act  of  1796,  chapter  67,  it  shall  not  be  lawfrd 
to  import  or  bring  into'  this  state  by  land  or  by  water,  any 
negro,  mulatto,  or  other  slave,  for  sale,  or  to  reside  withhi 
this  state. 

The  subsequent  provision  excepts  from  this  general  clause, 
the  case  of  non  resident  owners,  who  employ  their  slaves  on 
the  islands  in  the  Potomac  river,  and  also  the  case  of  persons 
holding  lands  both  in  this  state  and  in  another  state  within 
the  distance  of  ten  miles,  &c. 
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The  act  is  penal  in  its  character,  and  subjects  the  party 
offending  against  its  provisions  to  indictment. 

A  literal  interpretation  ^ill  include  this  case,  as  doubtless 
the  petitioners  were  <^  brought "  into  this  state  in  one  sense  of 
the  term;  and  it  therefore  becomes  necessary  to  consid^i 
whether  with  a  due  regard  to  the  existing  mischi^  to  be 
remedied,  the  means  of  redress  designed,  and  the  actual  con- 
sequences attending  a  literal  interpretation  of  this  act,  it  will 
eflfect  the  piuposes  of  the  legislature  to  construe  it  according 
to  its  strict  letter. 

The  evil  complained  of  was  not  the  objectionable  exercise 
of  doubtful  rights  of  property  by  masters,  in  reference  to 
skives  permanently  situated  in  the  state.  From  our  earliest 
history,  masters  had  been  accustomed  to  take  or  send  their 
slaves  out  of  the  state  for  purposes  obviously  temporary. 
The  legislature  had  secured  to  citizens  of  other  states,  the 
privilege  of  having  their  slaves  here  while  ^^  travelling  or 
sojourning,"  and  tiie  most  liberal  judicial  construction  has 
b^  given  to  these  provisions.  Baptiste  vs.  De  Vobmbrun^ 
5  Hot.  and  John.  86,  and  the  case  of  De  Fontaine  vs.  De 
FbfUaine^  there  cited.  It  could  not  then  be  the  design  of 
this  statute,  or  the  older  statute,  from  which  this  portion  of  it 
is  copied,  to  deprive  a  citizen  of  Maryland  of  the  privilege 
elsewhere,  which  every  citizen  of  eveiy  other  portion  of  the 
Union  can  enjoy  in  this  state.  Yet  if  the  letter  of  the  act  be 
adhered  to,  it  will  effectually  produce  this  result ;  in  as  much 
as  in  eveiy  such  instance,  whare  a  slave  has  been  carried  out 
of  the  state  by  his  master  to  travel  or  to  sojourn,  his  being 
again  << brought"  into  the  state,  if  for  sale  or  to  reside,  is  a 
criminal  act,  involving  a  forfeiture  of  the  property,  and  if 
the  master  can  neither  sell  him  nor  require  his  services  as  a 
resident  servant,  he  is  useless  and  expensive. 

Against  such  a  construction  we  may  well  oppose  the 
universal  opinion  and  practice,  during  the  whole  period 
embraced  by  this  system  of  legislation,  commencing  in  1783. 
We  know  that  our  citizens  have  constantly  taken  their  slaves 
with  them,  when  visiting  other  states,  and  have  returned 
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with  them  into  Maryland^  have  sent,  them  out  of  the  state  for 
a  mere  temporary  purpose,  without  the  presence  of  their 
masters,  and  have  had  them  ta  return  again,  and  no  doubt 
has  been  expressed,  as  to  the  power  to  do  so  without  hazard 
to  their  title  in  such  slaves. 

The  act  of  1831  did  not  restrict  in  any  manner  the  ac- 
knowledged rights  of  the  master,  in  reference  to  slaves  located 
in  the  state ;  nor  did  it  design  to  embarrass  him  with  condi- 
tions, which  according  to  the  familiar  habits  of  our  citizens, 
would  refuse  him  the  services  of  his  slave  in  duties  of  every- 
day's  occurrence ;  consistently  with  such  a  literal  application 
of  this  language,' it  would  be  impossible  for  our  citizens  to 
travel  by  the  regularly  established  mail  roads,  from  one 
portion  of  the  state  to  another,  without  violating  the  law,  and 
forfeiting  his  property,  if  he  should  insist  on  having  his  slaves 
to  minister  in  their  accustomed  offices  to  himself  and  his 
family,  because,  as  is  in  some  instances  the  fact,  such  a 
journey  would  be  in  part  over  the  territory  of  another  state, 
and  yet  the  same  indulgence  is  expressly  secured  to  the 
master  with  slaves  from  any  other  state. 

The  necessity  for  such  exceptions  to  the  strict  letter  of  the 
provision  is  manifest.  The.  coimsel  admit  it.  The  princi* 
pie  of  the  exception,  we  think,  governs  the  case  before  us. 

There  must  be  a  termination  in  the  relative  duties  of  pro- 
tection and  obedience,  which  had  existed  between  the  state 
and  the  resident  slave — not  a  design  or  purpose  only  to  ter- 
minate these  relations,  but  an  actual  consummation  of  such 
purpose  by  the  active  agency,  or  positive  assent  of  the 
owner;  a  purpose  to  remove  them  out  of  the  state  perma- 
nently, and  place  them  elsewhere,  and  this  being  consum- 
mated, the  master  then  assumes  the  attitude  of  the  owner  of 
non-resident  slaves.  The  case  of  Bland  and  Beverly^  9  QUI 
and  John,  has  been  referred  to,  as  establishing  a  doctrine 
difiering  from  that  we  have  declared.  We  think  it  quite  in 
accordance  with  all  we  have  said.  That  case  went  upon^  the 
ground  that  the  owner  of  the  slave  assented  to  his  leaving 
the  state  for  a  permanent  purpose,  and  thereby  placed  the 
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slave  in  the  attitude  of,  a  non-resident,  the  assent  to  his  leav- 
ing the  state  being  equivalent  to  his  being  carried  out  by  his 
owner,  and  consummating  the  design  of  a  permanent  removal. 
The  case  made  by  the  petitioners  in  this  second  exception, 
does  not  consummate  the  puipose  of  a  permanent  abandon- 
ment of  the  state.  The  numerous  mischief  suggested  in 
argument  would  inevitably  result,  if  the  master  coidd  be  con- 
sidered as  having  lost  his  claim,  to  be  considered  a  citizen  of 
Maryland  before  he  had  become  a  resident  of  another  place, 
placing  him  at  the  mercy  of  all  who  might  officiously  or 
malevolently  oj^ose  his  just  claims  to  the  quiet  enjoyment 
of  his  property,  and  denying  him  the  character  of  a  citizen  of 
any  one  of  the  states,  in  which  character  alone,  he  could 
invoke  the  aid  of  the  laws,  and  legal  tribunes  of  that  govern- 
ment, which  is  common  to  all  the  states. 

The  itinerant  and  unsettled  condition  of  the  master  will 
give  character  to  the  condition  of  his  slaves.  They  are  to 
be  considered  as  attadied  to  his  person ;  dependent  on  his 
movements ;  and  their  will  is  merged  in  his.  Their  return 
with  him,  therefore,  under  the  circumstances  we  have  been 
considering,  must  be  regarded,  like  his,  as  the  termination  of 
a  temporary  absence,  which  will  not  constitute  an  importation 
within  the  meaning  of  the  acts  of  assembly. 

These  views  lead  us  to  concur  with  the  opinion  expressed 
in  the  second  exception^ 

JUDGMENT  AFFIBMED. 


AnN  W.  Wood  vs.  Thomas  Bruce.— Decemier  Term^  1837. 

If  a  party  baving  apptied  to  a  Court  of  Equity  for  an  injunction,  be  frustrat- 
ed, afterwards  apply  to  anotber  court  of  concurrent  jurisdiction,  upon  tbe 
same  grounds,  witbout  disclosing  tbe  first  appiicatioUt  tbe  party  aggrieved 
may  apply  in  a  summary  way  for  relief,  and  tbe  court  in  wbicb  tbe  second 
cause  is  depending,  will  at  once  extend  it  to  time. 

But  wbere  tbe  second  application  is  not  upon  tbe  same  identical  grounds  as 
tbe  fifs^  tbe  injunction  granted  upon  tbe  former,  sbould  not  be  dwsohred 
witbout  answer,  or  at  all  eyenti,  witbout  notice  to  tbe  complainant. 


Digitized  by 


Google 


816         CASES  IN  THE  COURT  OF  APPEALS 

"""  Wood  V9.  Brace.— 1887.  ""^ 

And  the  circamatance  that  a  long  period  bad  elapsed  from  tbe  time  the 
second  bill  was  filed,  before  any  proceeding  was  adopted  by  the  defendant, 
is  an  additional  reason  why  an  answer  should  be  required. 

Appeal  from  Chancery,  from  an  order  dissolving  an 
injunction. 

On  the  28th  September,  1824,  ^n  W.  Wood  filed  her  bill 
on  the  equity  side  of  Charles  county  court,  alleging,  that  in 
the  year  1818,  she  purchased  of  a  certain  WUMam  Strickland^ 
a  negro  woman  on  credit,  for  the  sum  of  $600,  for  which  she 
executed  her  bill  obligatory  to  him;  that  said  negro  belonged 
to  a  certain  John  PeircCy  who  devised  her  to  be  free  at  the  age 
of  twenty-one  years ;  that  said  negro  was  upwards  of  twenty- 
one  years  of  age  when  she  purchased  her,  at  which  time  she 
had  never  seen  the  will  of  Peirce;  that  Strickland  assigned  his 
bond  to  7.  JBn^e,  who  sued  the  complainant  to  judgment; 
that  a  ft.  fa.  has  been  issued  thereon  and  levied.  That  the 
negro  has  recently  filed  a  petition  for  fireedom  in  Charles 
county  court ;  that  the  complainant  has  been  summoned  to 
answer  that  petition,  and  the  protection  of  the  court  granted  to 
said  negro.  That  Strickland  gave  a  bill  of  sale  for  the  negro 
to  complainant,  and  that  he  was  fully  cognizant  of  the  will  in 
fiivour  of  the  negro,  and  that  Bruce,  the  assignee,  was  also 
perfectly  aware  o£  her  claim  to  freedom.  The  short  copy 
of  the  judgment,  will,  protection  of  the  court,  and  bffl  of 
sale,  were  filed  with  the  bill :  this  prayed  a  subpcma  against 
Strickland  and  Bruce,  for  an  injunction  and  general  relief. 

On  this  bill  an  injunction  issued,  at  August  term,  1837. 

On  the  suggestion  and  application  of  T%omas  Bruce,  the 
cause  was  removed  to  the  court  of  Chancery,  where,  on  the 
11th  September,  1837,  be  filed  his  petition,  suggesting,  that 
on  the  12th  January,  1824,  ^nn  W.  Wood  filed  her  biU  in 
Chancery  against  the  said  JSruce  and  WUUam  SMcJdand,,  since 
deceased,  to  obtain  an  injunction  to  stay  the  execution  of  the 
judgment  at  law,  mentioned  in  the  bill  in  this  cause ;  that  the 
injunction  was  issued,  and  subsequently  dissolved,  to  wit,  at 
July  term,  1824,  and  afterwards,  that  said  bill  was  dismissed. 
The  petitioner  alleged^  that  after  the  bill  was  dismissed^  ta 
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wit:  on  the  28th  September,  1824,  the  said  Jinn  W.  Wood 
filed  her  bill  on  the  equity  side  of  Charles  county  court,  and 
obtained  an  injunction  upon  the  identical  same  grounds,  and 
equities,  which  she  bad  alleged  in  her  aforesaid  bill,  without 
disclosing  to  the  judges  of  Charles  county  court,  the  fact  of 
the  previous  proceedings  in  this  court,  and  that  this  proceed- 
ing of  the  said  Ann  Wood  is  not  only  embarrassing  and  vexa- 
tious to  him,  but  is  a  gross  abuse  of  the  process  and  authority 
of  this  court,  and  deserves  its  animadversion ;  and  the  said 
petitioner  further  alleged,  that  he  has  caused  the  papers  and 
proceedings  in  the  last  mentioned  case  to  be  transferred  from 
Charles  county  court  to  this  court,  in  order  that  the  court,  by 
a  comparison  of  the  bills  filed  in  the  two  cases,  may  see,  that 
they  are  both  founded  on  the  same  equity,  and  are  in  sub- 
stance the  same  cause,  between  the  same  parties,  and  seek 
ibe  same  relief — ^that  all  the  money  is  yet  due  on  the  jud^ 
ment,  and  he  therefore  prays  that  your  honour  will  at  once, 
and  without  further  proceeding  or  delay,  cause  the  aforesaid 
injunction  to  be  dissolved  and  the  bill  dismissed. 

With  this  petition  there  were  filed  the  proceedings  in  the 
first  cause,  the  nature  and  character  of  which,  are  sufficiently 
adverted  to  in  the  opinion  of  this  court,  to  supersede  the 
necessity  of  a  further  statement  of  them. 

On  the  11th  September,  1837,  the  chancellor  on  inspection 
of  the  petition,  and  the  two  records,  ordered  that  the  injunc- 
tion granted  on  the  bill  filed  in  Charles  county  court,  be  an- 
nulled and  dissolved,  as  prayed  for — and  from  this  order  the 
said  Ann  W.  Wood  having  obtained  an  allocatur^  from  his 
honour  Judge  l^ephen^  brought  the  present  appeal. 

The  cause  was  argued  before  Archer,  Dorset,  and 
Spekcs,  Judges. 

By  Alexander,  for  the  appdilant : 

Who  insisted  that  the  equities  of  the  two  bills  were  not 
the  same,  and  that  the  dissolution  was  too  summary,  he  cited : 
Johnson  vs.  Staggy  2  John.  Rep.  519.  Wicks^  et  al  vs.  Chew^ 
28  V.9 
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etal,4  Hot.  and  John.  543.     Broum  vs.  Wallace^  4  QUI  and 
John.  496. 

J.  Johnson,  in  reply,  contended : 

That  the  two  bills  were  substantially  alike,  and  that  the 
power  of  the  court  was  properly  exercised*  Bampus  v$. 
Plainer^  etal^X  John.  C.  R.  213.  Brown  vs.  Wallace^  4  Gill 
and  John.  494,  495.     Reynolds  vs.  PUfy  19  Ves.  134. 

Archer,  Judge,  delivered  the  opinion  of  the  court. 

The  petition  of  Bnice  to  the  chancellor  for  ins  summary 
interposition  in  dissolving  the  injunction  obtained  by  the 
complainant  in  Septemb^,  1824,  in  Charles  county  court,  is 
founded  on  the  allegation,  that  the  complainant's  equities,  as 
presented  by  his  bill,  were  identical  with  those  alleged  in  a 
bill  by  the  same  complainant  against  the  same  defendant, 
on  which  an  injunction  was  obtained  on  the  January  preced- 
ing, in  the  Chancery  court,  and  which  had  been  dissolved  in 
that  court,  in  the  month  of  July,  1824 ;  and  that  the  second 
injunction  was  obtained  without  disclosing  to  the  Chades 
county  court,  the  proceedii^  had  in  the  Chancery  court 

Cases  undoubtedly,  may  often  occur,  where  parties  avail- 
ing themselves  of  the  concurrent  power  of  the  county  courts 
in  equity  proceedings,  may  for  purposes  of  vexation  and 
delay,  being  frustrated  in  the  one  tribimal,  resort  to  the 
powers  of  the  other ;  and  by  failing  to  disclose  such  pro- 
ceedings as  may  have  been  had,  obtain  by  gross  abuse  of  the 
process  and  powers  of  the  court,  relief  in  the  preventing  and 
restraining  power  of  the  courts.  And  when  such  a  case  oc- 
curs, it  is  a  salutary  practice,  to  apply  in  a  summary  manner 
&e  powers  of  the  court,  to .  rdieve  the  parties  from  such 
vexatious  proceeding;  and  to  disabuse  the  court,  in  being 
for  an  instant,  the  instrument  of  oppression.  And  the  ques- 
tion submitted  is,  whether  the  case  before  us  be  one  of  that 
description. 

The  bill  of  January,  1824,  rested  solely  upon  the  allege- 
tion^  that  the  negro  claimed  her  freedom,  not  pretending  that 
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8be  had  been  deprived  of  her  property  or  in  any  manner  dia*- 
tnrbed  in  the  enjoyment  of  it,  and  sought  an  inquiry  into  the 
consideration  of  the  note,  and  a  perpetual  injunction. 

The  bill  of  September,  1824,  alleges  a  sale  of  the  negro 
with  knowledge  of  her  claim  to  freedom ;  and  avers  know- 
ledge of  such  claim  also  in  the  assignee  of  the  single  bill ; 
avers  the  pendency  of  a  petition  for  freedom  by  the  negro, 
and  prajrs  a  temporary  injunction  until  the  right  to  freedom 
diall  be  determined  on  the  petition,  which  had  been  filed  in 
September,  1824. 

Whether  the  second  bill  presents  indisputably  and  clearly 
a  case  for  the  equitable  interposition  of  a  court  of  equity,  it 
is  not  perhaps  necessary  to  inquire ;  the  question  to  be  de- 
cided, being,  whether  the  case  made  by  the  first,  and  by  the 
second  bills,  are  identical.  Between  the  dismissal  of  the  first 
bill,  and  the  institution  of  the  second,  a  litigation  had  com- 
menced in  a  court  of  common  law,  which  in  its  event  might 
deprive  the  complainant  of  the  negro.  This,  together  with 
the  averment  of  knowledge  on  the  part  of  tiie  seller  and  the 
assignee  of  these  claims,  furnish  the  groundwork  of  the 
second  bill.  For  any  thing  which  appeared  in  the  first  biD, 
the  complainant  might  never  have  been  in  any  manner  dis- 
turbed in  the  possession  of  the  negro.  They  were  claims  set 
up,  but  not  sought  to  be  enforced,  and  might  never  be  at- 
tempted to  be  enforced  in  the  proper  tribunals. 

In  this  view  of  the  case  it  strikes  us,  that  the  equities  of 
the  two  bills  are  difierent,  and  that  the  injunction  should  not 
have  been  dissolved  without  answer,  or  at  all  events,  without 
notice  to  the  complainants. 

The  fact  too,  that  this  bill  has  been  suffered  to  remain  for 
a  period  of  thirteen  years  without  answer,  all  the  while  the 
injunction  remaining  in  full  force,  while  from  the  course  of 
practice  in  the  common  law  courts,  the  petition  for  freedom 
must  have  long  since  been  decided,  are  circumstances  which 
we  think  ought  to  induce  a  court  of  equity  to  require  an 
answer  from  tiie  defendant,  and  listen  with  no  favourable  ear 
to  an  application  for  the  intervention  of  its  summary  powers, 
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when,  if  it  were  true,  that  the  petitioner  had  been  adjudged 
to  be  a  slave,  an  answer  of  that  fact  would  have  at  once 
procured  a  dissolution  of  the  injunction ;  while,  if  oh  the 
other  hand,  the  petitioner  had  been  some  ten  or  twelve  years 
since  adjudged  to  be  free,  the  causes  for  the  absence  of  an 
answer  would  be  easily  furnished,  and  the  application,  now 
on  appeal  before  us,  satisfactorily  accounted  for.  The  order 
of  the  chancellor  dissolving  the  injunction  in  this  case,  wUl 
be  reversed  with  costs,  and  the  cause  be  remanded  to  the 
Chancery  court  for  further  proceedings. 

ORDKR  HETCRSED. 


WiLLiABff  Powell,  et  at   vs.  Josiah   Bradlee  &  Co. 
Decembery  1837. 

The  principle  is  nnqaettionaUe,  that  property  in  the  custody  of  the  law,  can- 
not be  repiUoied ;  hut  where  property  had  been  fint  replevied,  and  there  was 
evidence  to  show  that  the  plainti^  in  that  suit,  had  waived  the  deliveiy  of 
the  possession  to  them  under  their  writ,  and  it  was  then  taken  under  a 
subsequent  writ,  the  court  will  not  instraet  the  juiy,  that  the  plaintiff  can- 
not recover,  if  they  find  that  such  subsequent  writ  issued  while  the  property 
was  in  the  custody  of  the  sheriff. 

Whether  two  defendants  can  be  sued  jointly  in  r^plmpi,  for  several  parcels  of 
property,  severally  owned,  and  separately  taken  and  detained  ?    Qumt. 

But  the  defect  of  such  miajoinder,  (if  it  be  one,)  may  be  cured,  by  putting 
the  party  to  his  election ;  or  by  the  verdict  of  the  jUiy,  finding  for  the  plain- 
tiff on  one  count,  and  for  the  defendant  on  the  other. 

The  court  will  not  instruct  the  juiy,  that  a  sale  for  cash,  payable  on  deliveiy, 
passes  no  title  in  tiie  property  sold  to  the  vendee,  if  the  cash  is  neither  paid 
or  tendered,  where  there  is  evidence  of  an  usage  to  deliver  the  proper^ 
without  demanding  the  cash  at  the  time. 

It  does  not  follow  that  a  sale  is  fraudulent  and  void,  because  the  vendees  at 
the  time  of  the  purchase  are  insolvent,  and  know  tiiemselves  to  be  so,  and 
did  not  communicate  that  circumstance  to  the  vendois,  who  were  igni»ant 
thereof,  and  known  to  be  ignorant  by  the  vendees. 

The  party  to  whom,  by  the  terms  of  the  bill  of  lading,  the  property  is  to  be 
delivered,  has  the  legal  title,  and  is  competent  to  maintain  mflevim  therefor. 

If  a  sale  of  goods  be  made  for  cash,  the  vendors^  may,  by  an  unconditional 
deliveiy,  without  a  concurrent  demand  of  the  money,  waive  the  cash  pay- 
ment;  and  such  deliveiy  unaffected  by  fraud  on  the  part  qf  the  vendees. 
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wouM  p«88  the  propertj.  But  if  a  sale  be  made  for  cash,  the  purchaser  will 
acquire  no  title  without  payment,  unless  that  condition  be  waived  by  the 
vendor. 

Where  goods  are  sold  upon  terms  of  being  paid  for  on  deliveiy,  and  there  is 
evidence  of  an  usage  in  such  cases,  of  delivering,  without  demanding  the 
cash  at  the  time ;  and  the  goods  so  sold  are  actually  delivered  without  being 
paid  for;  it  is  proper  that  the  court  should  leave  it  to  the  juiy  to  say, 
whether  the  delivery  was  in  reference  to  the  usage,  and  no  waiver  of  the 
cash  payment;  or  without  reference  thereto,  and  unconditional,  so  as  to 
pass  the  title. 

If  parties  purchase  goods  knowing  themselves  to  be  insolvent,  and  without 
any  expectation  of  paying  for  them,  and  in  circumstances  which  preclude 
the  vendor,  by  ordinary  prudence,  from  becoming  acquainted  with  the  (kcts, 
which  are  concealed  from  him  by  the  purchaser,  who  shortly  afterwards 
fidls,  and  applies  ibr  the  benefit  of  tiie  insolvent  laws,  the  contract  of  sale 
is  fraudulent  and  void,  and  passes  no  title. 

But  if  under  such  a  sale,  the  goods  are  delivered  to  the  purchaser,  and  he 
transfers  them  by  bill  of  lading  to  a  third  party,  who  bom  fide,  and  upon 
the  fidth  of  such  tranter  becomes  his  creditor,  the  title  does  pass  to  such 
third  party. 

In  Older  to  invalidate  a  sale  upon  the  ground  of  fraud,  it  is  not  necessaiy  that 
the  juiy  should  find,  that  the  purchaser  knew  he  would  be  unable  to  pay. 
It  is  sufl&cient,  in  that  respect,  that  he  should  be  found  by  the  jury  to  be  in 
insolvent  circumstances,  and  had  no  reasonable  expectation  of  paying  for 
the  goods  purchased. 

An  instruction,  ibunded  upon  the  hypothesis,  that  the  juiy  may  find  that  cer- 
tain fiicts  did  not  exist,  of  which  there  vras  no  evidence,  is  erroneous,  as 
tending  to  mislead  them  in  forming  their  verdict. 

If  one  of  the  plainti  A  in  a  previous  replevin,  agrees  to  dispense  with  the 
actual  dellveiy  of  the  property  taken  under  it,  and  to  consider  it  delivered, 
so  that  the  plaintiff  in  a  sulisequent  replevin  may  take  it  as  if  the  delivery 
under  the  first  writ  had  been  consummated,  it  is  not  competent  for  the 
plaintiffii  in  such  first  writ,  to  object  that  the  property  when  taken  under 
the  second,  was  in  cnuiodia  legie. 

But  the  objection  that  the  property  is  in  cuetodia  legit  may  be  made,  unless 
there  is  an  agreement,  dispensing  with  the  delivery  prior  to  the  execution 
of  the  second  writ,  although  the  defendants  subsequently  to  its  execution, 
may  agree  to  waive  the  irregularity,  and  to  ratify  and  confirm  the  proceed- 
ings of  the  sheriff. 

Appeal  from  Baltimare  county  court. 

This  was  an  action  of  RepUvin  sued  out  on  the  26th 
April,  1833,  by  tibe  appellees  trading  under  the  firm  otJosiah 
Bradlee  tf  Co.  for  610  barrels  of  flour,  and  4424J  bushels  of 
com,  the  property  of  fhe  plaintiffs  taken  and  detained,  &c. 
by  WUliam  Powell^  Henry  B.  Piddemany  John  BoggSy  and 
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Mexander  L.  BoggSy  the  defendants.  The  property  was 
returned  by  the  sheriff  replevied,  and  delivered  as  per  sche- 
dule, wbidi  bore  date  on  the  29th  April,  1833,  and  the 
receipt  o(  Andrew  Hall  of  that  date  for  both,  was  filed  by  the 
sheriff— the  defendants  severed  in  their  pleadings.  Powell 
and  Fiddeman  pleaded  non  cepit,  and  property  in  themselves 
in  all  the  goods,  and  J.  and  A.  L.  Boggt  also  pleaded  lum 
cefit  and  property  in  themselves  and  all  the  goods  taken,  &c. 
The  plaintiffs  joined  issue  on  the  first,  and  replied,  property 
in  themselves  in  bar  of  the  second  plea,  on  which,  issue  also 
was  joined. 

At  the  trial  the  plaintiffs  offered  in  evidence  a  bill  of 
lading,  for  the  com  and  flour,  bearing  date  24th  April,  1833| 
shipped  by  Tytim  tf  Jfarrisj  of  Baltimore^  on  board  the  brig 
Josephy  Frisbeey  master,  bound  to  Bostonj  consigned  to  the 
appellees,  endorsed  as  follows:  ^^Bostofiy  lithMatfy  1833. 
Accepted  to  deliver  the  within  named  corn  and  flour  to  Messrs. 
Jotiah  BradUe  tf  Co.  the  consignees.  James  FrUbee.^^  And 
also  the  following  letters  from  Tyson  tf  Jforris  to  the  plaintiff, 
dated  18th,  19th,  23d,  and  24th  April,  1833,  marked  B,  C, 
D,  and  E,  and  the  following  letter  from  the  plaintiff  to  Tyson 
If  JforriSy  dated  20th  April,  1833,  marked  F. 

(B.) 
Josiah  Bradlet  Sf  Co.  Boston.       BaUimare,  4th  mo.  18M,  1633. 

Annexed  you  have  bill  lading  for  3613}  bushels  splendid 
yellow  com  on  board  the  brig  Patapsco.  The  Patapsco  did 
not  take  the  quantity  agreed,  on  account  of  other  freight 
received,  and  wet  weather  prevented  completing  cargo  as 
soon  as  expected.  This  is  truly  a  handsome  lot,  and  well 
selected,  about  1000  bushels  in  bottom  of  cargo  very  heavy 
and  sound — ^2096  bushels  choice  sample,  can  be  had  in  afler- 
hatchway ;  the  balance  similar  to  that  on  top-forward-hatch 
we  requested  insurance  in  former  letter.  If  you  cannot  get 
85  cents  for  this  cargo  on  board,  put  it  into  store ;  think  you 
will  find  it  equal  to  the  northern  com,  remarkable  for  its 
cleanness,  and  heavy ;  it  may  be  best  to  sell  in  lots  of  500 
bushels — 72  cents  offered  and  refiised  for  the  fellow-cargo  to 
the  2096  bushels  on  board  Patapsco  to  arrive,  75  asked. 
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Enclosed  you  have  bill  lading  for  cargo  com,  2683  bushels 
on  board  the  schooner  Howardy  all  white  and  yellow  mixed, 
except  about  650  bushels  good  yeflow.  If  you  cannot  get 
at  least  80  cents,  wish  it  put  into  store ;  requested  insurance 
in  a  former  letter — are  about  to  load  the  brig  Joseph  with  a 
cargo  of  com  to  your  address.  Please  keep  us  advised  of 
markets*  We  draw  on  you  to-day  at  30  days  for  JV.  Tyson^ 
for  $2,000,  which  please  honour. 

Yours  respectfully,  Tyson  &  Norris. 

-  N»  B. — Since  writing  the  above  we  have  your  esteemed 
&vour  of  the  15th  inst  before  us,  and  contents  particulaiiy 
not^d.  Should  you  be  under  the  least  apprehension  of  the 
corn  we  have  sent  you,  not  keeping,  wish  you  to  efiect  sales 
of  such,  of  which  we  submit  entirely  to  your  better  judgment. 
We  have  some  in  store  for  several  weeks,  and  thus  far  keeps 
well — and  exax^e  your  judgments  also  in  sales  of  the  two 
cargoes  here  sent — will  examine  into  accounts  and  take  due 
care  that  the  shipment  now  making  will  fully  cover  amount 
of  your  drafts  as  mentioned. 

Respectfully,  yours,  T.  &  N. 

(C.) 
JoMk  Bradke  ^  Co.  Boston.      Bedtimore,  4th  mo.  I9th,  1833. 
Respected  Friends: 

We  advised  you  in  ours  of  yesterday  of  having  taken  up 
brig  Joseph  to  load  for  your  address.  A  vessel  oaring  after 
writing  to  you  yesterday,  which  we  liked  better,  and  the 
captain  of  the  Joseph  preferring  a  freight  offered  him  to  Port- 
kndy  we  took  the  schooner  Sarah  and  PrisciUa^  Chesapeake 
built,  a  good  vessel  of  900  bbls.  burthen,  and  wiH  have  her 
despatched  without  delays — please  get  insurance  eflbcted  on 
reeeipt  of  this,  on  flour,  to  amount  of  $3,000,  and  on  com  to 
amount  of  $2,200.  Insurance  on  com  at  the  lowest  rate  of 
average.  We  have  examined  our  accounts  since  receipt  of 
yours  of  15th,  at  hand  yesterday  afternoon,  and  find  we  have 
drawn  much  closer  than  we  had  any  idea  of — you  shall  be 
amply  covered  without  delay.  We  have  no  fear  of  the  com 
we  have  sent  you  respecting  its  keeping,  as  we  have  been 
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exceedingly  careful — com  brought  to  market  in  February 
and  1st  March,  was  damp — since,  it  is  more  generally  in 
good  condition ;  however,  leave  you  free  to  act  with  any  we 
have  sent,  as  in  your  better  judgments,  our  interest  may  be 
promoted ;  will,  however,  repeat  our  full  reliance  on  very  hi^ 
prices  for  the  article  next  month,  and  high  in  June ;  our  idea 
was  to  sell  next  month,  should  you  have  any  doubts  of  its 
keeping,  sell  such  parts  at  least,  without  delay.  Fresh  flour 
will  be  high  also  in  May  and  June,  from  the  unusual  scarcity 
of  wheat,  and  we  look  for  better  price ;  it  may  be  dull  for  a 
while ;  sales  from  the  wharf  may  be  best,  of  which,  leave 
you  free  to  act.  Should  suitable  prices  be  offered — com  is 
scarce — ^we  have  bought  as  low  as  65  a  66  cents  first  of  this 
week,  and  put  into  store,  no  vessels  being  here  to  load ;  and 
agood  supply  caused  a  slight  re-action ;  it  is  again  scarce, 
and  sales,  white  at  69  cents,  yellow,  71  cents ;  considerable 
bought  for  the  Madeira  market 

Your  esteemed  friends,  Ttsok  &  No&mis. 

N.  B. — Since  writing  the  above,  yours  of  the  16t]i  at 
hand,  and  regret  that  you  should  have  had  cause  to  com- 
plain ;  shall  df  course  take  better  care  in  future." 

"/.  Bradle$  Sc  Co.  Boston.         .  BaUimore,  4th  mo.  23<  1833. 
Respectbd  Friends  : 

Yours  of  the  20th  at  hand,  and  regret  to  learn  of  your 
having  refused  acceptance  to  our  draft  of  the  15th.  We 
shall  proceed  without  delay,  as  advised  in  our  two  last,  to 
make  shipments  sufficient  to  satisfy  you  fully,  and  hope  you 
will  then  protect  the  drafts  drawn.  The  Swah  and  Priscitta 
is  unavoidably  delayed  at  the  ship  yard,  undergobg  some 
repair  to  her  cabin.  Shall  despatch  her  with  all  possible 
speed.  The  flour  has  been  in  waiting  to  go  on  board  for 
several  days — ^no  other  vessel  to  be  had  to  load  sooner.  We 
wish  you  to  exercise  a  wholesome  discretion  in  effecting  sales 
of  our  corn  and  flour. 

Your  esteemed  friends,  Tyson  &  Norbis." 
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(E.) 
''Josiah  Bradke  Sf  Co.  Boston.    Baltimore,  4th  mo.  24M,  1833. 
Respected  Friends: 

We  wrote  you  yesterday,  since  which  we  find  the  Sarah 
and  PriscUla  will  not  get  firom  the  ship  yard  for  two  or  three 
days,  and  having  completed  the  loading  of  the  brig  Joseph, 
originally  destined  to  Portland^  concluded  to  send  her  to 
you — bill  lading  you  have  herewith  annexed  for  205  bbls. 
Howard  street  super,  marked  C  and  H,  and  100  bbls.  super 
marked  S,  and  100  bbls.  fine  flour,  Susquehannay  marked  *F. 
This  is  a  handsome  parcel  of  flour  :•  also  101  bbls.  of  best 
first  middling,  marked  M ;  also,  2760  bushels  heavy  yellow 
com,  and  1664|  bushels  white — the  yellow  can  nearly  all  be 
got  out  separate,  the  white  being  on  bottom  of  forward  hold. 
This  will  be  found  a  very  superior  cargo  com,  in  handsome 
condition.  Please  get  insurance  efiected  on  flour  to  amount 
of  $2,700,  and  on  corn  to  amount  of  $3,100.  We  hope  you 
will  now  have  no  hesitation  in  protecting  our  drafts.  We 
regret  you  did  not  await  our  reply  to  your  first  intimation, 
that  we  had  drawn  too  close.  Exercise  your  better  judgment 
in  the  disposition  of  our  flour  and  corn.  Flour  is  in  better 
request  to-day,  and  several  sales  of  Susquehanna  at  5.314)  for 
export,  City  Mills  5|,  and  com  retains  its  price. 

Your  esteemed  friend,  Tyson  Sl  Norms." 

(F.) 
"Messrs.  Tyson  Sf  J^orris,  Baltimore.    Boston,  ^pril  20,  1833. 
Gentlemen  : 

Your  favour  of  the  15th  inst.  is  before  us,  advising  that 
you  were  loading  the  schooner  Howard  with  com,  and  had 
drawn  another  draft  at  45  days  for  $2,500,  which  we  have 
permitted  to  be  noted  for  non-acceptance,  and  regret  being 
obliged  to  do  so;  but  we  find  it  necessary  to  come  to  a 
stand.  You  have  already  drawn  for  nearly  or  quite  the  value 
of  the  property  shipped,  which  is  mostly  com,  an  article  that 
may  injure  by  keeping,  particularly  at  this  season,  as  it  is 
said  to  be  not  well  dried.  We  feel  that  there  will  be  consi- 
derable risk  in  holding  com,  and  are  of  the  opinion,  that  we 
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ought  to  proceed  in  the  sales  unless  you  will  refund  one- 
quarter  of  the  amount  advanced. 

Respectfully,  your  friend,        Josiah  Bradlee  &  Co. 

P.  S. — Since  closing  the  within,  the  schooner  Darius  has 
arrived — the  com  is  heated,  and  we  shall  have  to  sell  it  on 
board.'* 

The  plaintiffs  then  proved  that  the  goods  mentioned  in 
sdd  bill  of  lading,  were  shipped  by  Tyson  fy  Jforris  on  board 
the  brig  Josephy  in  the  port  of  Baltimore,  on  or  before  the 
24th  of  April,  1833. 

The  plainti^  further 'offered  in  evidence,  a  writ  o{  replevin 
issued  at  suit  of  the  defendants,  ^.  ^  J.  Boggs,  and  also 
a  writ  of  replevin  issued  at  suit  of  the  defendants,  Powell  and 
lUdeman,  out  of  Baltimore  county  court,  which  were  ad- 
mitted to  have  been  issued,  the  first  on  the  25th,  and  the 
other  on  the  26th  April,  1833,  and  for  the  recovery  of  part 
of  the  flour  and  com  respectively,  which  had  been  so  shipped 
by  said  Tyson  fy  Jforris. 

The  plaintiffs  then  proved  by WUsony  that  on  the 

25th  of  April,  1833,  the  said  writ  of  replevin  of  the  said  ^. 
and  J.  BoggSy  was  placed  in  the  hands  of  him,  the  witness, 
as  the  deputy  of  the  sheriff  of  Baltimore  county,  and  that  in 
order  to  the  execution  of  said  writ,  he,  the  witness,  went 
down  on  the  evening  of  that  day  to  the  brig  Joseph,  and  that 
not  finding  the  captain  there,  he  went  to  the  shore,  met  with 
the  captain,  and  went  with  him  to  the  office  of  an  agent  of 
the  plaintiffs,  when  it  was  agreed  that  the  vessel  should 
remain  until  12  o'clock  the  next  day,  to  see  whether  any 
amicable  arrangement  of  said  actioh  could  be  effected ;  that 
on  the  next  morning,  no  arrangement  having  been  made,  the 
said  writ  of  replevin  at  the  suit  of  Powdl  and  Fiddeman  was 
issued,  and  put  into  his  hands,  as  deputy  as  aforesaid,  and 
that  having  discovered  that  the  said  vessel  had  got  under 
weigh  before  the  time  agreed  upon ;  the  witness  having  said 
writ  of  replevin  in  his  possession,  and  with  a  view  to  the 
execution  of  the  same,  employed  a  vessel  to  pursue  the  brig, 
and  bring  back  the  property  to  which  said  replevins  respec- 
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tively  related.  That  said  witness  accordingly  went  in  said 
vessel  with  said  replevins^  and  in  company  with  J.  Boggs, 
and  the  agent  of  Poioell  and  Fiddemauy  in  pursuit  of  the  said 
brig,  and  oyertook  her,  and  that  being  about  to  execute  said 
replevins^  the  captain  of  the  said  brig  Joseph  proposed  to 
come  back  to  Baltimarey  to  enable  the  witness  to  execute 
said  writs  there,  to  which  the  witness  assented.  That  ac- 
cordingly said  brig  returned,  and  the  witness,  after  she  came 
to  the  wharf,  in  the  execution  of  said  writs,  began  to  unload 
the  flour  and  corn,  to  which  they  related.  That  on  the 
morning  of  the  27Ui  of  April,  and  whilst  the  witness  in  the 
execution  of  his  duty  under  said  writs,  as  deputy  sheriff,  was 
engaged  in  so  unloading  said  flour  and  com,  Mr.  Murray^ 
another  deputy  of  the  said  sheriff,  came  down  to  the  wharf 
when  he  was  so  engaged,  with  the  writ  of  replevin  issued  in 
this  action,  which  is  admitted  to  have  been  issued,  for  the 
recovery  of  the  whole  of  said  property,  so  replevied  under 
the  said  writs  of  j2.  4r  J^  Boggs  and  Powell  and  Fiddeman. 
That  witness  then  proceeded  no  further  in  the  execution  of 
said  last  mentioned  writs,  but  had  then  unloaded  about  two 
bondred  barrels  of  the  flour,  and  about  one  thousand  bushels 
of  the  com.  That  immediately  afterwards,  the  said  Mun^ay 
executed  the  said  writ  of  replevin  in  this  action.  The  said 
witness  further  proved,  that  the  said  flour  and  com,  so  taken 
by  him  under  the  said  several  replevins  of  the  defendants,  A. 
tr  J.  Boggs  f  and  of  Powell  and  Fiddeman^  were  never  in  fact 
delivered  to  them,  the  said  defendants,  nor  ever  appraised  by 
him  before  the  writ  in  this  case  was  served ;  and  that  he  had 
no  knowledge  of  any  agreement  on  the  part  of  the  defen- 
dants, or  any  of  them,  before  the  said  property  was  replevied 
under  the  writ  in  this  action,  dispensing  with  the  delivery  to 
them  of  the  cpm  and  flour  respectively,  under  those  said 
writs  of  repfewn,  or  agreeing  to  acknowledge  delivery.  The 
plamtiff  then  offered  in  evidence  the  following  schedules  and 
receipts  of  Jl.  4"  /.  Boggs,  and  of  PoweU  and  Fiddeman. 
**jj  seheduk  of  the  goods  and  chattels  of  WUlum  Tyson  and 
Uayd  Mrrisy  seized  and  taken  at  the  suit  of  John  Boggs 
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and  Alexander  BoggSy  by  virtue  of  a  writ  of  replevin^  issued 
out  of  BalHmore  county  court  to  the  sheriff  thereof,  described 
and  appraised  by  us  the  subscribers,  who  first  being  duly 
summoned  and  sworn  for  that  purpose.  Given  under  our 
hands  and  seals  this  29th  day  of  April,  1833. 
296  barrels  of  flour  marked  F  and  S,  at  $6  19,     $1,536  24 

E.  Dorseyj  [seal.]  ^Ux.  Cummins^  [seal.]  Jacob  Myers^ 
Jr.  [seal.] 

April  29th,  1833,  received  firom  the  sheriff  of  Baltimore 
county,  the  above  appraised  flour.       Jno.  Boggs  &  Co." 

"  A  schedule  of  the  goods  and  chattels  of  JVwiee,  seized 
and  taken  at  the  suit  of  WUliam  Powell  and  Henr^jf  B.  Fidde- 
man,  by  virtue  of  a  writ  of  replevin^  issued  out  of  BaUmart 
county  court,  to  the  sheriff  thereof  directed,  and  appraised 
by  us,  the  subscribers,  who  first  being  duly  summoned  and 
sworn  for  that  purpose.  Given  under  our  hands  and  seals 
this  the  29th  day  of  April,  1833 : 

2,036  bushels  of  com  at  65c.     .      •      .     |1,323  40 

E.  Dorseyy  [seal.]  Akx.  Cummins^  [seal.]  Jacob  Myer$^ 
Jr.y  [seal.] 

^pft{  29th,  1833.  Received  of  the  sheriff  of  Baitimwre 
county  the  above  appraised  com. 

Powell  &  Fiddsmak." 

Which  were  admitted  to  have  been  executed  by  the  said 
defendants  respectively,  or  their  authorized  agents,  and  for 
the  property  to  which  these  said  replevins  related :  And  also 
proved,  by  the  said  witness,  that  the  body  of  said  receipts  ^as 
in  his,  witnesses  hand  writing.  The  said  witness  also  proved 
that,  when  he  first  found  the  brig  Joseph  in  the  evening,  she 
was  lying  abreast  of  the  powder  house,  about  one  hundred 
yards  from  the  shore,  in  the  stream,  and  about  half  a  mile 
from  Spears^  wharf,  and  that  the  captain  had  gone  ashore 
for  wood.  That  he  understood  from  Mr.  Murray  at  the 
time,  that  there  was  some  agreement  with  J.  BoggSy  about 
the  delivery  of  the  flour  under  Boggs*  replevin  before  the 
replevin  in  this  action  was  served,  but  has  no  personal  know* 
ledge  of  any  such  agreement. 
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The  plainti£&  further  proved,  by  Matthew  Murray y  that  the 
writ  of  reflenm  in  this  action,  was  placed  in  his  hands  as 
deputy  sheriff  for  execution,  on  the  morning  of  Ihe  27th  of 
Afril^  1833,  and  that  he  went  with  Mr.  HaU  the  agent  of  the 
plaintifb  to  the  wharf,  where  the  witness  WiUon  was  engaged 
in  unloading  the  com  and  flour  under  the  defendants'  said 
several  writs  of  repUvi$^  That  a  considerable  portion  of  the 
com  and  flour  was  then  unloaded,  and  that  J.  Boggs^  one  of 
the  defendants,  was  then  there ;  diat  it  was  then  and  there 
agreed  between  the  witness  and  said  /.  BoggSy  that  Wilson 
mi^t  cease  delivering  the  flour,  and  that  he,  BoggSy  would 
consider  it  delivered,  and  receipt  for  its  delivery ;  and  that 
immediately  after  said  agreement,  and  not  before,  he  the  wit- 
ness, executed  the  plaintiff's  replevin  in  this  action ;  that  he 
made  no  agreement  except  with  Boggs^  and  that  the  com 
and  flour  never  were  in  fact  delivered  under  the  said  previous 
writ?  of  repleniny  and  that  it  was  his  the  witnesses  impression, 
that  at  the  time  of  said  agreement,  he  drew  a  receipt  for  the 
flour  to  be  signed  by  Boggs^  which  Boggs  then  signed  on 
board  the  vessel.  The  witness  being  then  directed  to  the 
receipt  of  Boggs  for  the  said  flour,  offered  in  evidence  in  this 
cause,  then  proved,  that  that  was  the  receipt  to  which  he 
alluded,  and  that  it  was  not  in  his  hand  writing,  but  in  the 
hand  writing  of  the  witness  WUsany  and  that  he  was  not  posi- 
tive as  to  the  time  or  place  at  which  said  r^eipt  was  given, 
but  that  the  said  agreement  between  him  and  J.  Boggs ^  vras 
in^t  made  before  the  plaintiff's  replevin  was  served. 

The  defendants  to  support  the  issue  on  their  part  joined, 
then  proved  by  Edes  that  he  was  the  derk  of  the  defendants 
j9.  4r  /.  Boggs  during  the  month  of  Aprils  1833 ;  that  on  the 
S2d  of  said  month,  the  said  drfendants  sold  for  cash,  to 
Tyson  tf  Morris^  296  barrels  of  flour,  of  which  it  was  admit- 
ted that,  the  two  hundred  barrels  replevied  by  the  plaintiff  in 
this  action  was  a  part ;  that  before  this  sale,  the  said  Tyson 
4r  Morris  had  several  times  applied  to  the  said  A.  tf  J.  Boggs 
to  sell  them,  Tyson  tf  Jforris,  flour  on  credit,  and  that  the 
said  j9.  tf  J.  Boggs  had  refused  to  sell  to  them  on  a  credit ; 
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tiiat  the  said  flour  so  sold  for  cash  was  sold  on  Hie  22d  and 
delivered  on  the  23d  of  Aprily  and  delivered  as  witness  sup* 
posed  for  shipment.  Tyson  tf  JVbrris  carried  on  business  at 
a  place  about  five  doors  from  the  place  of  business  of  the  said 
jf.  $-  J.  BoggSy  and  on  the  same  wharf;  that  Jl.  tf  J.  Boggs 
had  frequently  sold  flour  before  to  Tyson  tf  Jforris  for  ship- 
ment, but  had  for  some  time  refused  to  sell  to  them  oh  credit ; 
said  witness  further  proved,  that  it  was  then,  and  is  now,  the 
general  usage  amongst  flour  dealers  in  the  city  of  BalUmorej 
when  flour  is  sold  for  cash,  to  deliver  the  flour  before  tbe 
cash  is  called  for,  and  that  by  the  deliveiy,  the  seller  is  not 
under  said  usage  considered  as  waiving  his  right  to  the  cash 
payment.  The  defendants  fturther  proved  by  Dormant  that 
Tyson  fy  J^orris  stopped  payment  on  the  morning  of  the  5{6th 
of  Aprily  1833 ;  that  some  few  days  afterwards,  witness  atten* 
ded  a  meeting  of  the  creditors  of  Tyson  tf  JVorriSy  at  which 
WiUiam  T^son  of  said  firm  was  present,  and  addressed  Hie 
meeting.  That  Tyson  then  stated  to  the  meeting,  that  he  and 
his  partner  had  examined  their  affairs^  and  that  the  utmost 
they  would  be  able  to  pay  their  cre<£tors,  ¥Fas  twenty  cents 
in  the  dollar.  That  Tyson  then  proposed  to  give  Hieir 
creditors  twenty  cents  in  the  dollar,  and  to  give  the 
potes  of  Tyson  ^  Jforris  (themselves)  for  that  amount,  ia 
three  equal  instalments,  payable  one,  two,  and  Aree  years 
after  date,  without  security ;  and  in  reply  to  the  inqunies  of 
0ome  of  the  creditors,  Tyson  said,  that  they  were  unable  to 
give  security  even  for  tiie  twenty  cents ;  and  that  Tyson 
required  of  the  creditors  a  release  of  their  claims,  upon  the 
giving  of  said  notes  by  himself  and  partner.  The  defendants 
also  proved  by  Keller^  a  ccmipetent  witness  on  their  behaU^ 
that  he  was  present  at  several  meetings  of  die  creditors  of 
3^^071  tf  Jforrisy  and  heard  several  propositions  made  by  the 
latter  to  their  creditors.  TTiat  the  first  meeting  took  place 
within  three  or  four  days  after  the  failure  of  Tyson  tp  JNbrris, 
and  that  their  first  offer  was,  to  pay  twelve  and  a  half  cents 
in  the  dollar.  That  at  a  subsequent  meeting  held  a  few  days 
afterwards,  they  offered  to  give  twenty  cents  in  ihe  dollar  by 
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their  own  notes  for  that  sum,  "without  interest,  and  made 
payable  by  instahnents,  in  one,  two,  and  three  years,  and 
that  said  Jh/son  then  stated,  that  the  said  sum  of  twenty 
cents  was  the  utmost  which  they  could  pay.  The  defendants 
fiirther  proved  by  PrerUiss,  that  he  knew  the  brig  Jasephy  on 
board  of  which,  the  flour  and  corn  to  which  this  action  relates 
was  shipped,  and  that  said  vessel  was  commanded  by  captain 
FHsby.  That  on  the  24th  of  April,  1833,  the  vessel  was 
lying  at  the  lower  end  of  Spears^  wharf.  That  on  that  day, 
the  said  captain  had  applied  to  him  for  the  stores  of  said 
vessel,  and  told  witness  he  would  get  them  next  morning. 
That  on  the  next  day,  the  vessel  was  about  to  drop  down,  and 
did  drop  down  from  the  said  wharf  without  her  stores.  The 
defendants  here  offered  to  prove  by  said  witness,  that  at  the 
time  when  said  vessel  was  so  dropping  down  without  her 
stores,  vntness  asked  captain  Frisby  why  his  vessel  was 
going  away  without  her  stores,  and  that  Frisby  replied  that 
Tyson  Sf  JVbrm  had  ordered  him  to  get  out  as  fast  as  possi- 
ble ;  but  Hie  counsel  for  the  defendants  objected  to  the  evi- 
dence  so  offered,  and  the  court  sustained  their  objection.  The 
said  vntness  further  proved,  that  after  the  vessel  had  dropped 
down  from  the  wharf  at  which  she  had  loaded,  her  boat  was 
sent  back  for  the  stores,  which  were  supplied ;  that  said  ves- 
sel had  been  in  the  habit  of  getting  her  stores  of  the  witness, 
and  that  she  had  never  before  lett  the  wharf  without  her  stores 
and  sent  back  for  them,  as  in  this  instance. 

The  plaintiff  then,  by  consent,  called  WUliam  Sealy^  a 
competent  witness,  on  their  behalf  and  proved  by  him,  that 
he  was  the  mate  on  board  the  brig  Joseph  when  the  cargo 
was  shipped  in  her  by  Tyson  If  JVatrif,  to  part  of  which  this 
action  relates — ^diat  she  took  in  her  cargo  at  Speatr^s  wharf 
and  dropped  down  on  the  morning  of  the  26th  of  April  to 
take  advantage  of  the  tide,  the  vessel  not  being  able  to  get 
out  at  common  tide.  That  the  wind  was  then  to  the  east- 
ward, and  light,  that  she  dropped  down  about  half  a  mQe, 
where  she  anchored  and  remained  until  the  next  day  at  11 
o'clock.    That  they  had  not  got  tiieir  stores  or  caulked  the 
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hatches  of  the  vessel  when  they  ]eft  Spears^  wharf,  in  conse- 
quence of  the  necessity  of  dropping  down  to  take  advantage 
of  the  tide,  and  that  it  did  not  require  more  than  an  hour  in 
all  to  get  their  stores  and  fix  their  hatches ;  that  on  the  even- 
ing of  that  day  after  the  vessel  came  to  anchor,  they  sent 
back  for  their  stores,  and  got  their  wood ;  that  the  vessel  was 
veiy  heavily  loaded,  having  on  board  two  hundred  and  ten 
barrels  of  flour  and  forty-two  hundred  bushels  of  com.     That 
on  the  evening  of  the  day  the  vessel  dropped  down,  WUson^ 
deputy  sheriff,  came  on  board,  and  not  finding  the  captain, 
then  went  to  shore  and  made  some  arrangement  with  the 
captain  about  the  vessel's  waiting  until  the  next  day,  but 
what  the  arrangement  was,  the  witness  did  not  know,  except 
from  the  information  of  the  captain,  who  stated  to  witness, 
that  he  was  to  wait  until  12  o'clock  the  next  day,  or  longer 
if  Mr.  WMtridge  should  consider  it  necessary,  and  that  on 
the  next  day  the  vessel  got  under  weigh,  when  she  was  pur- 
sued and  overtaken  by  WUsany  and  the  captain  agreed  to  go, 
and  accordingly  went  back  to  the  wharf.     The  plaintifib 
further  proved  by  Fowler^  a  competent  witness,  on  their 
behalf,  that  he  was  the  clerk  of  Tyson  tf  JVbrris  for  about  six 
weeks  immediately  before  their  failure,  and  kept  their  leger 
and  cash  book,  and  that  on  the  22d  of  April,  1833,  as  ap- 
peared by  their  books,  they  ( Tyson  4*  Jforris)  bought  300 
barrels  of  flour  from  Jl.  tf  J.  Boggs:  that  from  the  18th  to 
the  25th  of  April,  their  purchases  amounted  to  about  $16,000, 
and  their  payments  to  about  $16,000,  of  which  latter,  about 
$5,000  was  paid  for  purchases  during  said  week;  tiiat  on 
the  24th  of  April,  1833,  the  day  before  their  failure,  they 
(  Tyson  tf  J\rorris)  drew  in  all,  their  checks  for  about  $14,000, 
of  which,  about  $7,000  was  paid,  and  the  remainder  was 
returned  unpaid  on  the  25th.     That  none  of  these  checks 
were  to  the  witness'  knowledge  dishonoured  before  the  25th, 
and  that  witness  never  had  the  slightest  notice  that  Tyson  ^ 
JVbrris  were  about  to  stop  payment  until  the  morning  of  the 
25th  of  April ;  that  on  that  morning  they  had  sent  a  deposite 
of  $4,100  to  the   Union  Bank^  and  had  just  despatched 
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another  messenger  with  a  further  deposite  of  between  three 
and  four  thousand  dollars  to  said  bank^  when  Uoyd  JVbrris^ 
one  of  the  firm,  came  in  and  said  he  was  sorry  Chat  they 
would  be  obliged  to  stop  pa}rment ;  that  the  Vhian  Bank  had 
refused  to  take  checks  on  deposite,  and  they  would  be  unable 
to  go  on.  That  a  messenger  was  accordingly  despatched 
after  the  deposite,  then  on  its  way  to  the  Union  Banky  the 
deposite  recalled,  and  the  notes  and  money  borrowed,  which 
made  up  that  deposite^  were  immediately  returned  to  the 
persons  from  whom  they  were  borrowed.  That  witness  was 
not  particularly  in  the  confidence  of  Tyson,  but  neyer  heard 
either  of  them  before  the  morning  of  the  25th,  intimate  that 
they  were  about  to  stop  payment,  or  express  the  least  appre- 
hension of  it  Said  witness  further  proved  that  he  fiUed  up 
the  bill  of  lading  of  the  brig  Joseph;  that  of  the  flour,  in  part 
composing  said  cargo,  there  was  in  all  five  hundred  and  ten 
barrels,  of  which,  one  hundred  and  one  barrels  were  from  the 
mills  of  Tyson  fy  J\rorriSy  and  the  residue  was  not  paid  for : 
and  of  the  corn,  there  was  in  all  forty-four  hundred  bushels, 
of  which,  eight  hundred  and  sixty-eight  bushels  were  paid 
for,  and  the  residue  was  not  paid  for.  That  the  immediate 
cause  of  their  stopping  was  the  noting  of  their  draft  for  non- 
acceptance  by  the  plaintiffs,  of  which  they,  Tyson  tf  Jforrisy 
were  notified  by  the  plaintiffs'  letter  of  20th  April,  offered  in 
evidence.  That  his,  the  witness'  impression  up  to  the  time 
of  their  fsdlure,  was,  that  Tyson  if  Mrris  were  solvent,  and 
that  immediately  after  the  failure,  Tyson  said  he  was  quite 
confident  they  would  pay  all  their  debts,  and  that  nobody 
would  lose  by  them.  Same  witness  further  proved,  that  he 
examined  the  books  of  Tyson  if  JVbrris  after  tibeir  failure,  for 
the  purpose  of  making  an  estimate  as  the  basis  of  their  pro- 
positi(m  to  their  creditors,  and  advised  them,  after  this  exami- 
nation, to  offer  twenty  cents  certain  to  them,  and  to  dispose 
of  the  property  to  the  best  advantage,  and  give  them,  the 
creditors,  any  surplus  over  twenty  cents  which  it  might  yield ; 
that  in  making  this  estimate  he  took  into  view  the  probable 
losses  from  their  consignments  in  Boston,  and  the  reduced 
30  V.9 
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price  which  their  whole  property  would  bring,  which  latter 
was  subject  to  a  mortgage  to  the  Union  Bank  for  twenty-five 
thousand  dollars,  and  which  they,  Tyson  4*  Jforrisy  yalued  at 
sixty  thousand  dollars,  but  which  was  in  feet,  afterwards  sold 
for  forty  thousand  dollars — that  the  whole  amount  of  Tyson 
4*  JVbrris^  consignments  to  the  plaintifib,  from  the  8th  of 
March  to  the  22d  of  April,  1833,  at  the  invoice  price  here, 
was  $29,206,  and  that  there  was  due  to  the  plaintiff  exclu- 
sive of  the  drafts  noted  by  them  for  non-acceptance,  $24,000 
for  drafts  of  Tyson  4*  Jforris^  accepted  by  them  previojosly  to 
the  consignment  by  the  Joseph^  and  $6,000,  a  balance  on  the 
old  account.  That  the  consignment  by  the  Joseph  was  on 
the  account,  and  at  the  risk  of  Tyson  Sf  Jforrisy  and  that 
before  the  receipt  of  the  plaintiffs'  letter  of  the  20th  of  April 
to  Tyson  8f  Jfbrris^  the  cargo  consigned  by  it  was  intended 
for  Portland^  and  that  its  destination  was  changed  in  conse* 
quence  of  the  receipt  of  said  letter.  Said  witness  further 
proved  that  the  defendants,  A.  Sf  J.  Boggs,  made  no  demand 
for  the  cash  before  the  failure,  or  witness  would  have  paid 
it;  that  such  demand  was  always  promptly  met;  that  he 
does  not  know  whether  Tyson  fy  JVorris  ever  appUed  to  pur- 
chasers to  give  them  credit  on  their  purchases ;  that  where 
purchases  of  com  and  flour,  &c.  were  made,  the  bills  must 
first  have  been  submitted  to,  and  approved  by  one  of  the  firm, 
and  orders  given  by  one  of  them  to  pay  them ;  that  he  recol- 
lects a  purchase  of  two  lots  of  com  made  by  Tyson  fy  Jforris 

of Dormany  on  the  22d  and  23d  of  April,  1833,  and 

that  Dorman  brought  in  his  bills  for  them  on  Hie  23d,  and 
called  for  the  cash,  and  Hiat  Tyson  ify  JVbrris  then  gave  him 
all  Hie  cash  he  asked  for :  that  Dorman^s  bill,  first  lot,  was 
for  $808.50,  and  the  second,  for  $1,624.60,  and  that  for  the 
first,  Hiey  gave  Dorman  their  check  on  the  24th,  which  was 
not  paid,  and  on  the  second,  they  gave  him  their  check  on 
the  same  day  for  $750,  which  was  paid,  that  he  recollects 
also  a  purchase  of  com  firom  Mr.  Crawford  on  Hie  18th  of 
said  April,  which  was  paid  by  Tyson  4r  J^Torris^  check  on  the 
24th  of  that  month. 
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The  defendants  then  proved  by  Dorman,  the  witness  brfore 
examined,  that  he  sold  the  two  parcels  of  com  as  stated  by  the 
witness  FovdUtj  to  Tyson  tf  Jf orris  on  22d  and  23d  of  April ; 
that  he  sent  his  boy  to  Tysofk  Sf  J^orris  with  the  bills  for  the 
cadi  three  times  in  the  course  of  that  morning,  and  was  una- 
ble to  get  it ;  that  he  then  went  in  person  and  asked  for  pay- 
ment, when  JVbrm,  one  of  the  firm,  begged  witness  not  to 
press  for  payment  at  that  moment ;  that  witness  insisted  iipon 
haying  the  whole  of  the  money,  and  JVarm  then  agreed  that 
they,  Tyson  if  Jforris,  would  give  witness  their  check  for  the 
whole  amount  of  his  two  bills  if  he,  witness,  would  agree 
to  deposite  their  check  so  that  it  would  not  come  round  for 
pajrment  until  the  next  day  in  the  regular  course  of  exchange 
between  the  banks,  and  would  also  lend  them  his  check  for 
$800,  which  the  witness  refused  to  do ;  that  the  conduct  of 
JVbrm  on  that  occasion,  produced  an  impression  in  witness' 
mind  unfavourable  to  their  credit ;  and  witness  still  insisted  on 
payment,  and  at  length  they  gave  witness  one  check  for  $800 
and  upwards,  which  witness  was  to  deposite,  and  which  he  did 
deposite,  and  which  was  returned  next  day  unpaid,  and  another 
for  |750,  which  he  was  at  liberty  at  once  to  present,  and  which 
was  presented,  and  the  money  received  upon  it  on  same  day : 
Said  witness  further  proved,  that  at  the  meeting  of  the  creditors 
of  Tyson  Sf  J^orris  at  which  he  was  present,  he  never  heard 
either  of  them  make  any  offer  of  the  surplus  which  their  effects 
might  produce  over  and  above  Uieir  offer  of  twenty  cents ;  but  on 
the  contrary,  understood  that  they  required  a  release  as  the  con- 
dition of  tiieir  offer;  and  also  proved,  that  about  the  22d, 
5t3d,  and  24th  of  April,  he  understood  from  purchasers  that 
com  was  selling  for  more  in  Baltimore  than  in  Boston;  that 
purchasers  complained  that  Tyson  ^  Jforris  kept  the  price 
too  high,  and  tiiat  in  fact  Tyson  Sf  Jforris  were  then  giving 
more  than  other  purchasers.  The  defendants  further  proved 
by  Robert  MkkUy  a  competent  witness  on  their  behalf,  that 
he  was  in  April,  1833,  and  still  is  the  cashier  of  the  Union 
Bank  of  Maryland;  that  for  some  time  before  the  failure  of 
Tyson  ^  Jforris  they  had  been  in  the  habit  of  over-checking, 
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and  that  their  checks  upon  said  Bank  have  frequently  been 
refused ;  that  it  had  been  their  daily  practice  for  a  long  time 
to  oyer-check  there ;  and  they  had  been  indulged  in  this  prac- 
tice to  a  great  extent,  and  made  their  over-drafts  good ;  that 
the  advances  by  the  Union  Bank  to  Tyson  4r  JVbrris  under 
their  mortgage  of  their  real  property  to  the  Bank,  amounted 
to  about  twenty  thousand  dollars ;  that  it  was  the  practice  of 
Ihfson  Sf  J^Torris  to  draw  drafts  upon  their  shipments,  and 
particularly  upon  their  shipments  to  theplaintiffii,  upon  which 
they  got  the  cash  at  the  Union  Bank  as  soon  as  they  were 
drawn,  and  before  acceptance;  and  that  this  was  the  case 
with  the  two  drafts  noted  for  non-acceptance  by  the  plaintiffii, 
and  that  J\rathan  Tyson^  the  brother  of  one  of  the  firm,  was 
the  endorser  upon  one  of  those  last  mentioned  drafts.  Said 
witness  further  proved,  that  on  the  evening  of  the  23d  of  April, 
1833,  after  the  intelligence  was  received  by  Tyson  Hjr  Jforris 
of  the  noting  of  their  draft  for  non-acceptance  by  the  plaintifib, 
by  the  plaintiffs'  letter  of  2Wh  April,',  Tyson^  one  of  the  firm, 
called  on  witness,  and  stated  that  they,  Tyson  fy  J^orris^  were 
just  about  to  dispatch  a  cargo  of  corn  and  flour  to  the  plain- 
tiff by  the  brig  Josephy  and  that  they  had  no  doubt  that  upon 
the  receipt  of  it,  the  plaintifls  would  honour  their  drafts,  and 
that  the  noting  for  non-acceptance  might  be  kept  secret ;  and 
that  witness  in  reply  to  Tyson^s  inquiries  then  gave  him  to 
understand,  that  if  the  plaintiffs  accepted  their  drafbs,  the 
noting  would  not  injure  their  credit ;  and  that  on  the  20th 
of  April,  after  the  failure  of  Tyson  4r  Jforris,  witness  wrote  to 
plaintifis,  urging  them  to  accept  the  drafts  of  16th  and  18th 
April,  which  they  had  previously  reftised  to  accept,  to  pre- 
vent attachments  being  laid  on  the  proceeds  of  the  cargo  <^ 
the  Joseph  in  their  hands. 

The  defendants  then  offered  in  evidence,  the  said  drafts  of 
Tyson  Sf  Jforrisy  with  Jfathan  Tyson  endorser,  which  had 
been  cashed  by  the  Union  Bank  for  Tyson  Sf  Jforris  before 
acceptance,  and  which  had  been  noted  for  non-acceptance  by 
the  plaintifl& ;  and  also  offered  in  evidence  the  following  ac* 
counts  current  rendered  by  the  plaintifib  t6  Tyson  if  JVbrris 


Digitized  by 


Google 


OF  MAETLAND.  337 


Powell, Halm.  Bimdlee  h  Co.— 1887. 


of  the  sale  of  all  4he  consignments  by  Tyson  fy  JVarris  to  the 
plaintifSiy  including  the  cargo  of  the  Joseph. 

1.  Sales  of  flour  and  corn  received  per  brig  Joseph  per  ac- 
count and  risk  of  Tyson  fy  JVbrris.  Sales  made  20th  and 
S2d  May,  1833,  for  cash,  $3,140  01 ;  at  4  months,  $2,832 ;  off 
charges,  $690  39,  including  freight ;  nett  proceeds  $5,332  63 
to  credit  of  T.  fy  JV.  Dated  Boston^  11th  July,  1833. 

J.  B.  &  Co. 

2.  Dr.  Tyson  fy  Jforris  in  account  with  J.  Bradlee  fy  Co. 
Debits  from  6th  August,  1832,  to  10th  July,  1833,  including 
balance  of  interest,  $33,336  35.  All  the  debits  were  drafts, 
except  balance  from  old  account,  $2,488  95 ;  $451 74  interest 
$16,500  accepted  between  2d  and  16th  Aprfl,  1833. 

Credits  from  14th  August,  1832,  to  10th  July,  1833, 
$3,04^  99.  Sales  of  flour  and  com,  balance  due  $3,293  36 
on  interest. 

11th  July,  1835.  Cr.  Sales  per  Jos0ph,  $5,332  62. 

3.  An  interest  account  from  6th  August,  1832,  to  10th 
July,  1833,  balance  due  J.  B.  fy  Co.  $451  74. 

The  defendants  fiirth^  proved  by  WUUam  Orawfordj  a 
competent  witness,  on  their  behalf,  that  he,  as  the  agent  of 
the  defendants,  Powell  and  Fiddeman,  sold  to  Tyson  fy  JVbrrisj 
on  the  23d  of  April,  1833,  Hie  com  for  which  this  action  is 
brought ;  that  on  that  day  he  had  called  to  get  pajrment  of 
Tyson  4r  J^orris  for  com  sold  them  on  the  18th,  which  he  had 
called  for  several  times  before  without  getting  it ;  diat  Tyson 
^  JVbrm  then  told  him  they  could  not  possibly  pay  it  on  that 
day,  as  they  had  abready  given  more  checks  than  their  funds 
on  that  day  would  meet,  but  that  they  expected  to  be  in 
funds  next  day,  and  would  then  pay  him:  that  they  then 
entered  into  a  negociation  with  witness  about  the  sale  of  the 
com  of  PowM  and  lUdeman^  and  wanted  witness  to  sell  it 
to  them  on  sixty  days  credit,  which  witness  reftised  to  give, 
but  agreed  to  let  them  have  it  on  a  short  credit,  the  time  of 
credit  not  being  specified ;  that  on  the  24th,  the  next  day, 
the  witness  sent  three  times  to  Tyson  fy  JVorris  for  the  money 
on  the  sale  of  the  18th,  and  they  at  last  gave  him  a  check 
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for  the  amount,  under  a  promise  to  deposite  it,  and  that 
witness  accordingly  sent  it  up  to  the  United  SUUes  Branch 
Bank  in  Baltimore j  where  he  kept  his  account,  from  which 
place,  without  his  knowledge,  it  was  immediately,  and  on 
same  day,  sent  up  to  the  Union  Bank^  and  the  money  paid ; 
that  the  delivery  of  the  com  sold  on  the  23d  April  was  com- 
pleted on  the  5^th,  and  the  bill  of  parcels  sent  round  by  him 
on  that  day  to  see  if  it  was  correct,  and  was  returned  with  a 
note  for  the  amount,  at  thirty-two  days,  which  was  in  the 
hand-writing  of  witness'  clerk ;  and  which  witness  did  not 
see  until  after  the  failure  of  Ty$on  Sf  Jforris;  that  after  the 
failure,  and  on  the  morning  of  the  26th  April,  witness  went 
to  the  store  of  Tyion  fy  JVbrrisj  who  told  him  they  could  not 
tell  him  any  thing  about  their  situation :  and  that  they  had 
been  obliged  to  stop  because  Jfaihan  fy  J.  Tyson  had  told  them 
that  they  could  not  get  any  more  discounts — that  witness 
then  asked  them  to  give  him  back  the  com,  as  they  knew 
they  were  broken  on  the  5^th,  and  that  Tyson  fy  JYbrris  then 
said  they  would  retum  it  if  they  could,  and  expressed  their 
regret  that  they  had  forwarded  the  bills  of  lading  for  it  the 
evening  before :  and  also  then  told  the  witness  that  the  ves- 
sel was  gone ;  that  on  the  26th  April  witness  discovered  that 
the  vessel  was  still  in  the  port  of  BaUimore^  and  went  again 
to  Tyson  if  J^orris  and  apprised  them  of  it,  to  which  tiiey 
replied,  that  they  thought  she  was  gone,  and  Toysan  said 
that  he  had  assisted  in  getting  her  out;  that  soon  after- 
wards, the  owners  of  the  com  and  flour  sued  out  their  writ 
of  replevin  offered  in  evidence  in  this  cause,  and  witness 
went  down  to  the  PoinJty  when  the  Joseph  was  under  weigh, 
and  was  beating  out  at  die  fort,  with  the  wind  dead  ahead ; 
that  the  witness  then  went  with  the  deputy  sheriff  in  pursuit 
of  her  and  overtook  her,  when  the  captain  drew  a  pistol  and 
threatened  them,  but  at  last  proposed  to  come  back  to  BaUi' 
more  to  enable  the  deputy  sheriff  to  execute  the  writs  of 
replevin  in  his  hands,  which  was  agreed  to.  Defendants 
further  proved  by  said  witness,  that  according  to  the  usage 
amongst  sellers  of  com  and  flour  in  the  city  of  Baltimorej 
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those  articles  when  sold  for  cash  are  deliyered  before  the  cash 
is  called  for,  and  that  the  vendor  by  the  delivery  does  not 
waive  or  vary  his  right  under  his  sale  for  cash ;  that  he  has 
been  in  business  in  the  city  of  Baltimore  for  fifteen  or  sixteen 
years,  but  does  not  recollect  any  case  like  this ;  Hiat  in  his 
opinion,  according  to  the  usage,  if  flour,  &c.  is  sold  for  cash, 
and  the  cash  not  paid,  the  vendor  would  have  a  right  to  take 
his  property  back,  but  that  in  such  a  case,  if  the  property 
was  destroyed,  or  the  price  fell  whilst  it  was  in  the  vendee's 
possession  it  would  be  the  vendee's  loss ;  said  witness  fur- 
ther proved,  that  during  the  spring  of  1833,  Tyson  8f  JVbrris 
usually  gave  two  or  three  cents  a  bushel  more  than  other 
purchasers  in  the  city  of  BaUmore^  and  that  at  the  time  of 
their  purchase  of  witness  on  523d  of  April,  witness  understood 
from  purchasers  here,  that  the  price  of  com  was  declining  to 
the  eastward.  The  defendants  further  proved  by  Kdkr^  a 
witness  previously  examined,  that  at  the  meetings  of  the  cre- 
ditors of  Tysim  Sf  Jforrisj  at  which  he  was  present,  he  never 
heard  any  oflfer  made  by  them  to  give  their  creditors  any  sur- 
plus which  their  property  might  yield,  over  and  above  the 
offer  of  twenty  cents :  but  that  on  the  contrary,  Tysony  one 
of  the  firm,  veiy  emphatically  stated,  that  if  the  offer  was 
accepted,  they,  Tyson  Sf  Jforrisy  must  be  entirely  released. 
Defendants  also  proved  by  said  witness,  that  in  sales  for  flour 
for  cash  in  the  city  of  Baliimorey  it  is  the  general  and  con- 
stant usage  for  the  seller  to  deliver  the  flour  before  the  cash 
is  asked,  and  that  the  seller  is  not  considered  by  the  delivery 
to  have  changed  the  contract,  or  to  have  waived  his  right  to 
the  cash  pajrment  under  the  contract;  that  a  purchaser  of 
flour  for  cash  is  not  bound  to  hold  the  flour  until  the  cash  is 
paid,  but  that  whilst  it  remained  in  the  hands  of  the  party 
to  whom  it  was  sold  for  cash,  witness  would  consider,  that 
under  the  usage  in  the  city  of  £atttmore,  he  would  have  a 
right  to  retake  his  property  if  the  party  refused  to  pay  the 
cash  after  the  deliveiy,  unless  some  credit  had  been  given  to 
the  party  after  the  delivery,  or  the  seller  had  done  some  act 
amounting  to  giving  the  purchaser  a  credit. 
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The  plaintifis  then  proved  bj  Uoyd  Jforrisy  that  he  was 
one  of  the  firm  of  Tyson  4r  JforrU^  and  bought  the  flour  in 
question  for  said  firm  of  .^.  Sf  J.  BoggSy  that  his  impression 
was,  that  the  sale,  although  entered  in  their  books,  and  tiie 
books  of  •/}.  tjf  J.  BoggSy  as  made  on  the  22d,  was  made  on 
the  19th  of  April,  and  that  it  was  to  be  paid  for  on  the  26th 
or  i29th  of  April ;  that  he  recollects  that  at  the  time  of  sale, 
when  one  of  those  days,  but  which  the  witness  does  not 
recollect,  was,  as  he  thinks,  agreed  upon  as  the  time  oi  pay- 
ment ;  that  Boggs  stated  his  reason  for  wishing  to  have  the 
money  on  that  day  that  he  had  large  payments  to  make  on 
that  day,  and  showed  witness  his  bill  book  referring  to  the 
payments  then  to  be  made :  that  at  the  time  of  the  purchase, 
neither  he  nor  his  partner  had  die  least  notice  of  being  com- 
pelled to  stop  payment ;  that  on  the  evening  of  the  23d  April 
they  received  the  plaintiffs'  letter  of  20th  April,  advising  them 
that  the  plaintiff  had  noted  tiieir  drafts  for  non-acceptance, 
and  Mr.  Tyscmy  one  of  the  firm,  went  to  see  Mr.  Mickky 
and  apprised  him  that  they  were  then  shipping  a  cargo  of 
com  and  flour  by  the  Joseph  to  the  plaintiffi,  and  that  they 
had  no  doubt  that  the  plaintiffi  upon  the  receipt  of  it  would 
honour  their  drafts,  and  that  Mr.  Mickle  then  stated  to  him 
that  the  noting  for  non-acceptance  might  be  kept  secret,  and 
that  if  the  plaintifis  accepted  their  drafts  the  noting  would 
not  injure  their  credit ;  that  they  accordingly  continued  dieir 
arrangements  for  the  shipment  by  the  Josephy  and  that  on  the 
24lh  April  she  completed  her  loading  and  dropt  down,  and 
witness  on  the  26th  supposed  she  had  actually  sailed :  that 
on  the  24th  they  continued  to  meet  their  engagements  and 
gave  a  great  many  checks,  to  meet  which,  on  the  morning 
of  the  25th  they  made  a  deposite  of  $4,100,  and  had  gone 
out  and  borrowed  several  thousand  dollars  more  to  deposite, 
when  they  were  fi>r  the  first  time  apprised  that  the  Union 
Bank  refiised  to  take  checks  on  deposite,  and  he  and  his 
partner  then  after  consultation,  came  to  the  conclusion  that 
they  would  be  obliged  to  stop,  and  accordingly,  about  11 
o'clock  on  the  morning  of  the  26th,  they  resolved  to  stop. 
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and  recalled  a  messenger  who  had  been  sent  by  them  to 
make  a  further  deposite  in  the  Union  Banky  and  restored  the 
money  and  checks  which  they  had  borrowed  to  make  said 
deposite,  to  the  persons  from  whom  they  had  borrowed  them. 
That  until  that  morning  they  had  not  the  slightest  notion  of 
stopping,  and  did  not  know  or  believe  before  their  failure, 
that  they  were  insolvent,  or  that  they  would  hot  be  able  to 
meet  their  engagements,  or  any  ot  them ;  that  immediately 
after  their  failure  they  returned  some  flour  which  they  had 
bought,  and  were  shipping  for  Savannakj  to  the  persons  from 
whom  they  had  purchased  it,  including  one  hundred  barrels 
which  they  bought  of  the  defendants,  Jl.  Sf  J.  BoggZy  on  the 
day  before  their  fieiilure,  and  which  they,  Tyson  4^  JYorris^ 
returned  to  tliem ;  that  at  the  time  of  their  failure  their  debts 
amounted  to  about  $90,000,  and  they  had  large  quantities  of 
produce  in  the  hands  of  the  plaintiffs,  and  of  another  house 
in  BoiUm  to  a  still  greater  amount ;  and  that  they  had  drawn 
upon  the  latter  before  their  failure  for  several  thousand  dollars 
more  than  their  consignments  to  them  produced,  so  that  they 
(Tyson  4r  J^orris)  are  still  largely  indebted  to  the  lattor. 
That  the  offer  of  twenty  cents  in  the  doUar  to  their  creditors 
was  made  some  eight  or  ten  days  after  their  failure,  and  afler 
Mr.  Fowler  had  examined  into  their  condition ;  and  that  it 
was  as  much,  as  upon  that  examination  it  was  thought,  their 
property  would  produce ;  that  they  sustained  heavy  losses  by 
their  shipments  to  Boston,  not  less  than  twenty  thousand 
dollars,  and  a  small  loss  of  two  or  three  thousand  dollars  by 
their  shipments  toJVeto  York;  and  that  thdr  whole  property, 
which  they  estimated  at  sixty  thousand  dollars,  did  not  pro- 
duce near  as  much ;  that  when  the  estimate  was  made  with 
a  view  to  the  offer  to  their  creditors,  the  losses  by  shipments, 
&c.  were  not  ascertained,  but  they  made  allowance  for  the 
piobaUe  losses  by  them ;  that  they  had  frequently  had  diiE- 
eulties  before  their  fitilure,  and  ever  since  the  failure  otElisha 
Tyson,  Jr.  but  had  always  been  able  to  meet  Aeir  engage- 
ments :  that  their  purchases  of  com  and  flour  had  not  gene- 
rally been  made  as  mere  expedients  to  raise  money,  although 
31  V.9 
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they  had  sometimes  raised  money  in  that  way.  The  plain- 
titk  further  proved  by  William  Tysany  that  he  was  one  of  the 
firm  of  T)/son  ^  J^TorriSy  that  he  had  a  conversation  with  his 
partner,  JVbrm,  shortly  aAer  the  flour  in  question  was  bought 
by  him  of  ^.  ^  J.  BoggSy  in  which  his  partner  told  him  that 
the  flour  had  been  bought  on  a  short  credit ;  that  just  before 
their  failure  witness  met  Mr.  A.  Bogg$  of  said  firm,  and  c<mi- 
versed  with  him  in  reference  to  this  purchase^  Boggs  said 
to  witness,  ^^  you  know,  Mr.  Tysony  that  our  cash  sales  to 
you  mean  eight  or  ten  days.''  Said  witness  fiirther  proved 
that  he  bought  the  corn  in  question  of  Crawfordy  and  that  it 
was  bought  on  a  credit  of  thirty-two  days ;  that  the  cargo  of 
the  Joseph  was  originally  destined  for  Porthndy  but  was 
shipped  to  Boston  because  of  the  plainti£&'  letter  of  the  30th 
of  April ;  and  also,  that  he  held  the  conversation  with  Mr. 
MickU  as  stated  by  the  witness^  Jforris;  that  he  never  as^ 
sisted  the  captain  of  the  Joseph  in  getting  out  from  the  wharf, 
and  did  not  recollect  telling  Mr.  Crawford  that  he  had  dose 
80,  and  that  he  never  gave  the  captain  any  direction  about 
getting  her  under  weigh  as  quickly  as  possible,  or  hurrying^ 
her  off  before  she  was  ready  to  sail ;  and  that  in  fact  on  the 
morning  of  the  25tb,  when  he  conversed  vnth  Orawfardy  he 
thought  she  was  gone ;  that  he  and  his  partner  had  no  idea 
of  stopping,  until  the  morning  of  the  26di,  when  be  himself 
advised  it  under  &e  circumstances  and  for  the  causes  stated 
by  his  partner,  the  witness,  Korris;  that  at  the  time  when 
file  purchases  of  &e  corn  and  flour  in  question  were  made, 
they  did  not  believe  that  they  were  insolvent  or  would  have 
to  stop  payment,  and  that  they  did  expect,  and  intend  to  pay 
for  them  according  to  their  contract. 

The  defendant  further  proved,  that  the  whole  property  of 
sTyson  ^  Jforrisy  which  was  under  mortgage  to  the  Utdoi^ 
Banky  was  also  under  a  subsequent  mortgage  in  1827  to 
secure  the  sum  of  |6,000  to  &e  wife  of  Uoyd  Jforrisy  which 
•aid  Jforris  had  received  from  her  estate. 

The  plaintiff  then  prayed  the  court  to  instruct  the  jury  as 
fidlows: 
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No.  1.  That  if  the  jury  shall  believe  from  the  evidence  in 
the  cause,  that  the  sale  of  the  flour  in  question  was  made  by 
John  Sr  Alexander  Boggt  to  Tyt(m  if  Jfcrrii  on  or  before  the 
22d  of  April  for  cash,  and  that  it  was  delivered  on  the  23d, 
and  that  from  and  after  the  delivery,  the  Boggses  relied  on  the 
individual  responsibility  of  Tyson  8f  JforriM  for  the  payment 
of  the  purchase  money,  that  then  from  the  time  of  such  deli- 
very in  the  absence  of  fraud,  the  property  in  said  flour  was 
vested  absolutely  in  Tyson  8f  Jforris. 

No.  2.  That  if  the  said  contract  is  in  law  such  an  one  as 
may  be  explained  by  evidence  of  usage,  there  is  no  evidence 
of  any  such  usage  in  this  case  in  relation  to  the  said  contract, 
as  to  give  it  a  different  legal  operation,  than  if  no  evidence  of 
any  kind  had  been  offered  in  relation  to  &e  usage.  Which 
prayers  were  rejected  by  &e  court,  and  the  court  informed 
the  jury,  that  the  usage  offered  in  evidence,  combined  with 
the  other  facts  in  the  cause,  although  said  usage  might  not 
control  or  govern  the  legal  operation  of  the  contract,  yet  the 
same  with  said  &cts  were  evidence,  from  which  the  juiy 
mig^t  infer,  that  there  was  not  an  unconditional  delivery  of 
the  goods.  That  whether  there  was  or  was  not  an  uncondi- 
tional delivery  of  the  goods,  was  a  question  of  fisict  under  the 
evidence,  for  &e  consideration  of  the  jury. 

The  defendants  excepted  to  said  instructions. 

These  1st  and  2d  prayers  and  instructions,  are  called  the 
additional  prayers  in  the  arguments  of  the  counsel. 

The  defendants  then  prayed  the  court  to  give  the  following 
instructions  to  the  jury. 

1.  If  the  jury  believe  that  the  replevin  issued  in  this  cause 
was  served  before  the  completion  of  &e  service  of  the  first 
replevin  upon  the  same  property,  and  while  the  property  was 
in  the  custody  of  Ae  sheriff,  that  plaintiflb  cannot  recover. 

2.  If  the  jury  find  that  the  replevin  issued  in  this  case, 
was  for  property  not  jomtly  owned  or  jointly  taken  by  defen- 
dants, but  part  owned  and  taken  by  Messrs.  John  Boggs  4r 
Co.  and  part  owned  and  taken  by  PaweU  if  Piddemany  then 
the  plaintiff  cannot  recover  in  this  suit 
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3.  If  the  juiy  believe  that  the  sale  made  by  John  Boggs  4r 
Co.  was  for  cash,  to  be  paid  on  delivery,  and  that  such  sale 
was  a  conditional  one,  as  against  the  vendor,  and  &at  said 
Tyson  4*  Jforris  neither  paid  nor  offered  to  pay  said  money 
to  said  Jokn  Boggs  4*  Co.  no  title  vested  in  them  as  against 
the  vendor,  and  plaintifis  are  not  entitled  to  recover. 

4.  If  the  jury  believe  that  at  the  time  T.  ^  JV.  made 
the  purchase  of  Powell  ^  Fiddenum  and  John  Boggs  4r 
Co.  tliey  were  largely  insolvent,  and  knew  themselves  to  be 
80,  and  concealed  such  insolvency,  and  that  said  Pi  Sf  F. 
and  J.  B.  Sf  Co.  neither  knew  of  such  insolvency,  nor  had 
the  means  of  knowing  it,  then  the  sale  is  void ;  unless  the 
juiy  believe,  that  the  plaintifis  are  bona  fide  purchasers  Amt 
value  of  said  property,  and  there  is  no  evidence  of  their 
being  such  purchasers* 

5.  If  the  jury  believe  that  the  property  sought  to  be  re- 
covered in  this  suit,  was  bought  and  shipped  by  .  Tyson  ^T 
J>rorris  for  their  own  account  to  the  plaintifib,  and  that  neither 
the  bill  of  lading  nor  the  property  ever  came  to  the  hands  of 
the  plaintifiis,  at  or  before  the  institution  of  this  suit,  and 
tliat  no  orders  for  the  purchase  of  said  property  was  ev^ 
given  to  said  Tyson  4r  J^Torris  by  the  plaintiffs,  or  either  of 
them,  the  plaintiffs  cannot  recover. 

6.  That  if  the  jury  find  from  the  evidence  the  facts  sta- 
ted in  the  defendants'  second  prayer,  and  also,  that  the  said 
several  replevins^  of  ^,  ^  J.  BoggSy  and  of  Powell  Sf  Fiide- 
many  were  issued  on  different  days,  and  without  any  concert 
between  Boggs  and  P.  fy  F.  placed  in  ike  hands  of  said 
sheriff;  that  on  the  25th  of  Marchy  the  said  sheriff  w^it 
with  the  replevin  of  Ji.  ^  J.  Boggs  to  the  brig  Joseph^  and 
there  agreed  with  the  captain  of  the  said  brig,  that  be,  the 
captain,  would  wait  imtil  the  ne^  day  to  see  whether  some 
arrangements  could  be  made  for^e  adjustment  of  said  r^k" 
vin^  that  on  the  succeeding  day,  Powell  S^  Fiddemen  issued 
their  said  writ  of  replevin^  and  placed  it  in  the  hands  of  the 
said  sheriff,  and  that  said  replevin  being  so  in  his  hands,  it 
was  ascertained  by  theiidierifi^  that  the  said  vessel  was  getting 
under  weigh,  and  that  iine  said  sheriff  took  a  vessel,  and 
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went  with  /.  Boggt  and  the  agent  of  P.  ^  F.  or  either  of 
them,  in  pursuit  of  said  vesssel  for  the  purpose  of  taking  said 
property  under  and  agreeably  to  said  several  repUvinij  and 
putting  it  on  board  the  vessel  so  taken  by  the  sheriff;  that 
on  arriving  at  the  brig  Joseph  the  captain  of  said  vessel,  vol- 
untarily proposed  and  agreed,  to  come  back  to  Baltimore  to 
enable  the  sheriff  to  take  the  property  under  said  several 
replevinsy  and  in  fact  returned,  and  that  •>}.  ^  J.  Boggs  never 
in  any  wise  interfered  with  the  possession  of  the  com,  nor 
Powell  if  Fiddetnafif  or  their  agent,  with  the  possession  of 
the  flour,  then  the  plaintifb  have  improperly  joined  in  this 
action,  two  distinct  causes  of  action  against  the  said  •>}.  ^ 
/•  BoggSf  and  the  said  PoweU  4r  Fiddemany  and  therefore 
are  not  entitled  to  recover. 

7.  That  if  the  jury  find  from  the  evidence,  that  before 
the  bringing  of  this  action,  the  defendants,  J.  ^  ^.  Boggs, 
had  sued  out  their  writ  of  repkwn  offered  in  evidence  in  this 
cause  for  the  flour  for  which  this  action  is  brought,  and  the 
defendants,  PmoeU  4r  JFUdenum,  had  also  sued  out  their  writ 
of  replevin  offered  in  evidence  in  this  case  for  the  com  for 
which  this  action  is  brought ;  that  under  said  writs,  the  she- 
riff of  Baltimore  county,  before  the  bringing  of  this  action, 
had  seized  and  taken  into  his  custody  the  said  com  and 
flour,  being  then  on  board  the  brig  Joseph^  and  diat  whilst 
the  said  sheriff,  under  and  in  execution  of  said  writs,  was 
engaged  in  taking  said  com  and  flour  out  of  said  brig,  the 
writ  of  replevin  in  this  action  was  issued,  and  delivered  to 
the  said  sheriff;  and  that  under  said  last  mentioned  rej^vin 
the  said  sheriff,  the  said  property  being  so  in  his  custody, 
replevied  and  delivered  the  said  property  to  the  plaintifis  in 
this  action,  or  their  agent,  without  ever,  in  fact,  having  de- 
livered the  said  com  or  flour  to  the  said  defendants  respectively, 
under  their  said  replevins^  and  without  any  acknowledgment 
of  the  delivery  of  the  said  flour,  by  the  said  ^.  Sjf  J.  Boggs, 
or  either  of  them,  or  of  the  said  com  by  the  said  Powell  tf 
Fiddemen,  or  either  of  them,  before  Hit  said  property  was  so 
replevied  under  the  writ  of  replevin  in  tfiis  cause,  then  the 
plamti^  are  not  entitled  to  recover  in  thit  action. 
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8.  That  if  the  juiy  find  the  facts  stated  in  the  preceding, 
the  defendants  first  prayer,  except  only  that  they  find,  that 
before  the  execution  of  the  writ  of  rqi4evtn  in  this  action, 
there  was  an  acknowledgment  of  delivery  by  the  defendant, 
John  BoggSj  as  stated  by  the  witness,  Murrapy  then  the 
plainti£&  are  not  entitled  to  recover  the  com  for  which  this 
action  is  brought 

9.  That  if  the  jury  find  fix)m  the  evidence  that,  before 
the  bringing  of  this  action,  the  flour  for  which  it  was  brought, 
was  obtained  by  Tyson  S/'  JVbrris  firom  the  defendants,  ^.  ^ 
J.  BoggSj  and  the  com  for  which  it  is  also  brought,  was 
obtained  by  said  Tyson  4r  Jforris  bom  the  defendants,  Powell 
^  Fiddemany  under  several  and  distinct  contracts  with  said 
defendants  respectively,  and  that  being  so  obtained,  the  said 
flour  and  com  were  shipped  by  said  Tyson  tf  Jforris  on 
board  the  brig  Joseph^  and  that  whilst  there,  and  before  the 
bringing  of  this  action,  the  defendants,  Ji.  if  J*  Boggs, 
replevied  the  said  flour,  and  the  said  defendants,  Powell  4r 
Fiddemanj  replevied  said  com  under  their  several  writs  of 
replevin  offered  in  evidence  in  this  cause,  and  thai  the  said 
Jl.  ^  J.  BoggSy  never  claimed  or  took  possession  of  said  com 
under  their  said  replevin^  or  otherwise,  and  the  said  defend- 
ants, Powdl  if  Fiddemany  never  claimed  or  took  possession 
of  said  flour  under  their  said  repkviny  or  otherwise,  at  any 
time  before  the  bringing  of  this  action,  and  that  the  plaintifi 
or  their  agents,  sueingout  the  replevin  in  this  case,  knew  the 
facts  above  stated  before  this  action  was  brought ;  that  flien 
the  plaintiflb'  causes  of  action,  if  they  have  any,  against  the 
said  Jl.  Sr  /.  BoggSy  and  the  said  PaweU  4r  Fiddemany  for 
the  takbg  or  detention  of  said  com  and  flour  so  obtained, 
under  their  said  replevinsy  are  wholly  distinct,  and  independent 
causes  of  action,  against  the  said  jf .  4r  J-  Bo/^Sy  and  the 
said  Pou>ett  4^  Fiddemany  and  the  plaintiflb  have  improperly 
joined  them  in  this  action,  and  are  therefore  not  entitled  to 
recover. 

10.  That  if  the  plaintifi^,  upon   the   evidence  in  this 
cause,  have  any  right  of  action  for  the  recovery  of  the  pioper* 
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ty  for  which  this  action  is  brought,  their  right  and  cause  of 
action  against  the  defendants,  •^.  ^  J.  BoggSy  is  wholly  dis- 
tinct firom,  and  independent  of  dieir  right  and  cause  of  ac- 
tion against  the  defendants,  Patoell  ^  Fiddemauj  and  that  the 
plaintiff  have  in  this  action  improperly  joined  such  distinct 
and  independent  causes  of  action,  against  the  said  •>}.  S/'  J. 
Boggs  alone,  and  the  said  Powell  if  Fiddeman^  and  are 
therefore  not  entitled  to  recover." 

Which,  and  each  of  which  instructions,  Ihe  court  (Archery 
Ch.  J.)  refused  to  grant,  but  gave  amd  granted  to  the  jury  the 
following  prayers,  directions,  and  instructions  : 

1.  If  the  jury  believe  the  contract  for  the  sale  of  the  goods 
in  controversy  was  for  cash,  and  that  there  was  an  uncondi- 
tional delivery  of  the  goods  to  Ty$on  Sf  Jforrisy  and  that  there 
was  no  fraud  in  the  sale,  then  the  legal  title  to  the  goods 
vested  in  Tyson  Sf  JVbrrisy  and  it  was  competent  for  them  to 
pass  &e  title  to  the  plaintiff ;  although  they  had  not  com- 
plied with  the  terms  of  the  contract  in  paying  for  the  said 
goods. 

2.  If  the  jury  believe  the  sale  was  for  cash,  then  Tyson 
^  JVorris  acquired  no  title  to  the  goods  without  the  payment 
of  cash,  unless  the  jury  should  believe  that  the  defendants 
waived  the  cash  payment  by  delivery ;  and  if  the  jury  find 
they  did  waive  the  cash  payment  by  delivery,  then  the  title 
vested  by  the  delivery  in  Tyson  Sr  Jforris. 

3.  If  the  jury  believe  that  it  was  the  usage  and  practice 
among  merchants  and  dealers,  when  articles  of  merchandise 
are  sold  for  cash,  to  deliver  the  articles  without  demanding 
the  cash  at  the  moment  of  delivery,  then  the  jury  are  at  liber- 
ty to  infer  that  the  defendants  were  acting  in  reference  to  such 
usage,  and  from  such  usage  and  the  evidence  in  the  cause, 
that  the  delivery  was  not  a  waiver  of  the  cash  payment,  and 
if  the  jury  should  find  the  delivery  was  not  a  waiver,  then 
the  delivery  of  the  goods  did  not  vest  the  title  in  the  vendees, 
if  the  jury  find  that  they  did  not  make  payment  for  the  said 
goods.  When  the  court  in  these  directions  speak  of  a  con- 
ditional ddivery,  and  of  waiving  cash  payments,  they  mean 
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to  leave  it  to  the  jury  to  determine  whether,  in  the  deliverj, 
the  party  meant  to  relinquish  his  right  over  the  property,  or 
meant  to  resume  it  in  case  the  cash  was  not  paid ;  or,  in  other 
words,  did  the  defendants,  in  the  delivery,  mean  or  not,  to 
waive  any  of  their  rights  under  the  contract  of  sale  and  de- 
lively. 

4.  If  the  jury  believe  the  contract  was  made  by  Tyson  tf 
JVorriSy  when  in  point  of  fact  they  were  insolvent  and  unable 
to  pay  their  debts,  and  that  Tyson  4*  JVorris  were  aware  of 
their  situation,  and  that  they  had  no  expectation  of  paying 
the  sum  contracted  to  be  paid  according  to  &e  contract,  and 
that  the  defendants,  by  ordinary  prudence,  could  not  have 
known  of  the  existence  of  such  facts,  and  &at  such  facts  were 
concealed  from  the  defendants  by  said  Tyson  tf  J^orrisy  and 
that  they  did  in  fact  stop  payment  on  the  25th  of  April,  1833, 
and  did  shortly  after  apply  for  the  benefit  of  &e  insolvent 
laws,  and  failed  to  pay  for  the  said  goods,  then  the  contract 
of  sale  was  fraudulent  and  void,  and  the  delivery  passed  no 
title  to  Tyson  tf  JVorris  ;  and  in  such  case,  the  plaintifi  ac- 
quired by  the  bill  of  lading  and  transfer  no  title  to  said  goods, 
unless  they  became  credit(Mrs  subsequent  to  the  delivery  of  the 
goods  to  Tyson  4r  Jforris. 

5*  If  the  jury  believe  from  the  evidence  that  the  sale  and 
delivery  of  the  goods  in  controversy  virere  made  as  stated  in 
plaintiffs'  first  prayer,  then  the  title  to  the  goods  vested  by 
such  sale  and  delivery  in  Tyson  If  JforriSy  notwithstanding 
they  were  insolvent  at  the  time  of  such  sale  and  delivery,  and 
knew  that  they  were  so  insolvent,  unless  the  jury  shall  also 
find,  tliat  at  the  time  of  such  sale  and  delivery  said  Tyson  if 
Norris  knew  that  they  were  not  able  to  pay  for  the  goods, 
and  that  they  would  not  be  able  to  pay  for  them,  and  neither 
intended  nor  expected  to  pay  for  them,  and  made  said  pur- 
chase, and  obtained  such  ddivery,  with  such  knowledge, 
expectation,  and  intention. 

6.  If  the  juiy  find  the  sale  and  delivery  as  stated  in 
plaintifis'  first  prayer,  and  that  at  such  sale  and  delivery, 
Tytan  9f  Norris  intended  to  pay  finr  them,  tiien  the  title  vest- 
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ed  in  them  in  the  goods,  notwithstanding  the  said  Tyson  ^ 
JVorris  were  then  as  greatly  insolvent  as  they  proved  after* 
wards  to  be,  and  knew  that  fact 

These  prayers  were  granted,  provided  the  jury  believe  that 
Ae  delivery  of  the  goods  was  ^  unconditional  delivery. 

7.  That  if  the  jury  find  from  the  evidence  that  before  the 
bringing  x>f  this  action,  the  defendants,  ^.  If  /.  Boggs^  being 
the  owners  of  the  flour  for  which  this  action  is  brought,  sold 
it  for  cash  to  Ty$an  4r  Mrris^  and  delivered  it  to  Tyson  4r 
JVorris  under  said  sale,  and.  that  they,  ^.  ^  J.  BoggSy  did 
not  intend  by  said  delivery  to  give  credit  for  said  flour  to 
Tyson  4r  Jforrisj  or  to  waive  their  right  to  the  cash  payment 
under  said  contract — ^tfaat  after  said  delivery  Tyson  ^  JVbrris 
consigned  it  to  the  plaintiffs,  on  the  account^  and  at  the  risk 
of  them,  the  said  Tyson  if  JVorrhj  and  that  the  pbintiiBb  never 
purchased  said  flour  fix>m  Tyson  tf  JVorris^  nor  made  them 
any  advances^  nor  contracted  for  them  any  responsibilities 
upon  said  consignment;  and  also,  that  according  to  the 
general  and  known  usage  amongst  flour  dealers  in  the  city  of 
Baltimore^  in  sales  of  flour  for  cash,  it  is  usual  for  the  seller 
to  deliver  the  flour  before  the  cash  is  received  or  required, 
and  that  according  to  said  usage,  the  seller,  by  its  delivery, 
is  not  considered  as  waiving  his  right  to  the  cash  agreeably 
to  the  contract,  and  that  there  was  no  unreasonable  delay  on 
tiie  part  otJl.  ^  J.  Boggs  after  the  delivery  of  said  flour  in 
requiring  the  cash  or  the  return  of  their  flour  under  said  con- 
tract, then  the  plaintiffs  are  not  entitled  to  recover.  When 
the  court  in  these  directions  speak  of  a  conditional  deliveiy, 
and  of  waiving  cash  payment,  they  mean  to  leave  it  to  the 
jury  to  determine,  whether  in  the  delivery,  the  party  meant 
to  relmquish  his  rig^t  over  the  property,  or  meant  to  resume 
it  in  case  the  cash  was  not  paid ;  or  in  other  words,  did  the 
defendants  in  the  delivery  mean  or  not,  to  waive  any  of  their 
rights  under  &e  contract  of  sale  and  delivery 

8.  That  if  the  jury  bdieve,  that  at  the  time  when  Tyson 
if  JVorris  purchased  the  com,  for  which  this  action  is  brought, 
of  Potoett  and  FUdeman^  they,  Tyson  4r  JforriSy  were  insol- 
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venty  and  knew  themselves  to  be  so,  and  had  no  reasonable 
expectation  of  being  able  to  pay  for  said  com ;  and  that 
knowing  Aeir  insolvent  condition,  they  concealed  it  from  the 
said  Powell  S/'  Fiddeman^  and  their  agents  who  made  said 
sale,  and  that  Powell  fy  Fiddeman^  and  their  said  agent,  did  not 
know  the  insolvent  condition  of  Tyson  Sr  J^orrisy  and  had  no 
means  of  knowing  it,  either  at  the  time  of  the  purchase  or  at 
any  time  before  the  delivery  of  the  com  to  Tyson  ^  Jforrisj 
and  that  Tys<m  ^  Jforris  made  said  purchase  for  the  purpose 
of  getting  possession  of  said  com  without  paying  for  it,  and 
transferring  it  to  the  plaintiff,  either  to  secure  a  previous  debt 
due  by  them  to  the  plaintiffs,  or  to  protect  their  endorser, 
J\ratfum  Tysony  against  his  previous  responsibilities  for  them 
by  endorsement,  and  that  the  plaintifik  never  purchased  said 
com  of  Tyson  fy  J\rorriSy  nor  made  them  any  advance,  nor 
contracted  any  responsibilities  for  them  upon  said  corn,  then 
the  said  purchase  and  delivery  of  the  com,  vested  no  title  to 
it  in  Tyson  Sf  JforriSy  and  the  plaintiffs  are  not  entitled  to 
recover. 

9.  If  the  jury  believe  the  goods  were  purchased  oa  credit, 
and  not  for  cash,  and  that  the  property  was  delivered  them 
in  the  absence  of  fraud,  the  plaintifis  are  entitled  to  recover. 

10.  If  the  jury  believe  that  Mr.  BoggSy  one  of  the  defen- 
dants, agreed  to  dispense  with  the  actual  delivery  of  the 
goods  repUfried  by  him,  and  to  consider  them  as  delivered, 
so  that  the  plaintifis'  replevin  might  be  executed  in  the  same 
maimer  as  it  would  have  been  if  the  replevin  by  Boggs  had 
been  first  executed,  and  the  goods  delivered^  then  it  is  not 
competent  for  John  ^  Alexander  BoggSy  or  either  of  them,  to 
object  that  the  said  goods  at  the  time  of  the  execution  of  this 
replevin^  were  in  the  custody  of  the  law,  and  not  liable  to 
rq^levin. 

11.  If  the  jury  find  the  agreement  in  the  preceding  prayer, 
and  that  the  same  was  known  to  the  other  defendants  at  the 
time  they  signed  the  receipts  of  the  29th  April  for  the  com, 
and  that  said  defendants  thereby  meant  to  ratify  and  confirm 
what  the  sheriff  had  done,  and  to  waive  the  irregularity  which 
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might  have  existed  in  serving  the. present  replevinj  then  it  is 
not  competent  for  the  defendants,  or  either  of  them,  claiming 
to  be  the  owners  of  said  com,  to  object  that  the  said  goods 
were  in  the  custody  of  the  law,  and  not  liable  to  replevin. 

To  which  refusal  of  the  court  to  grant  the  above  rejected 
ten  prayers  of  the  defendants,  and  to  the  refusal  to  grant  each 
of  them,  and  to  the  granting  of  which  prayers  and  instruc- 
tions by  the  court,  and  to  the  grant  of  each  of  which,  the 
defendants,  by  their  counsel,  prayed  the  leave  of  the  court 
here  to  except. 

^  The  juiy  found  a  verdict  for  the  plaintiffs  on  both  issues, 
with  nominal  damages ;  a  motion  for  a  new  trial  being  over- 
ruled, the  defendants  brought  the  present  appeal. 

The  cause  was  argued  before  Stephen,  Doeset,  Cham- 
bers, and  Spence,  Judges. 

McMahon,  for  the  appellant,  contended : 

1 .  That  the  goods  for  which  this  replevin  issued,  were  in 
the  custody  of  the  law  when  they  were  replevied  under  the 
writ  in  this  case,  and  were  therefore  not  repleviable  ;  and  that 
being  so  in  custody  of  the  law  when  they  were  replevied^  the 
agreement  of  Boggs,  and  the  subsequent  receipts  of  the  de- 
fendants for  the  delivery  of  the  property  under  their  respective 
previous  replevins^  did  not  preclude  the  defendants  from  ma- 
king this  objection ;  and  especially  not  as  to  the  com  reple^ 
vied;  and  that,  therefore,  the  court  below  erred  in  rejecting  the 
defendants'  1st,  7th,  and  8th  prayers,  and  in  granting  their 
10th  and  11th  instructions  to  the  jury. 

2.  That  upon  the  state  of  facts  presented  by  the  defendants' 
2d,  6th,  9th,  and  10th  prayers,  and  sustained  by  the  whole 
evidence  in  the  cause,  the  plaintiffs  had  improperly  joined  in 
this  action  two  distinct  torts  and  causes  of  action,  to  wit,  the 
tort  of  the  defendants,  A.  4*  J'  BoggSj  in  taking  and  detain- 
ing the  flour,  and  the  tort  of  the  other  defendants,  Powell  tf 
Fiddeman^  in  taking  and  detaining  the  com.  That  these 
torts  being  thus  separate  and  distinct,  and  the  defendants, 
A.  4r  J.  BoggSj  having  had  no  connection  with  or  agency  in 
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tke  commission  of  the  tort  of  Powell  ^  Piddeman  as  to  the 
corn,  and  so  vice  vena^  the  joinder  of  these  distinct  torts  in 
one  action,  against  the  whole  four,  is  a  fatal  misjoinder,  and 
the  court  below  therefore  erred  in  rejecting  the  defendants' 
said  2d,  6th,  9th,  and  10th  prayers* 

3.  This  arises  under  defendants'  3d  prayer,  and  under  the 
court's  1st,  2d,  3d,  and  7th  instructions,  and  additional  in- 
struction No.  2,  added  to  the  record  by  agreement,  as  to  the 
force  of  the  usage,  under  which  the  defendants'  counsel  will 
contend,  that  the  court  receiving  the  evidence  of  the  usage  as 
to  delivery  of  goods  on  sales  for  cash,  and  admittbg  its 
application  on  the  question,  as  to  the  nature  oi  the  delivery,  as 
conditional  or  otherwise,  erred  in  the  said  instructions  as  to 
the  eflfect  ascribed  by  them  to  such  usage  if  found  by  the  jury, 
and  especially  in  directing  the  jury,  that  the  usage  did  not 
control  the  legal  operation  of  the  contract,  that  if  found,  they 
were  still  to  find  that  the  parties  acted  in  reference  to  it ;  and 
that  even  if  usage  found,  and  also  that  parties  in  the  delivery 
acted  in  reference  to  such  usage,  in  still  leaving  it  with  the 
jury  to  find  tbe  delivery  conditional  or  otherwise. 

4.  This  point  arises  under  defendants'  4th  prayer,  and  the 
court's  4th,  5th,  6th,  and  8th  instruction,  all  relative  to  fraud 
in  the  sale  founded  on  the  known  and  proved  insolvency  of 
the  purchasers,  Tyson  ^  JVorris^  by  consignment  from  whom 
the  plaintiff  claims ;  and  under  this  it  will  be  contended,  that 
there  is  no  proof  in  the  cause  that  the  plaintiff  was  a  pur- 
chaser of  the  goods  for  a  valuable  consideration,  but  is  shown 
by  all  the  proof  to  have  merely  obtained  as  a  security  for  an 
antecedent  debt,  and  that  therefore  the  court  below  erred  in 
rejecting  defendants'  4th  prayer,  and  in  assuming  in  the  in- 
structions above  mentioned  that  there  was  evidence  on  both 
sides  of  the  question.  And  it  will  also  be  contended,  that 
the  insolvency  of  Tyson  fy  JVottw,  at  the  time  of  the  pur- 
chase, known  to  themselves  and  concealed  from  the  defend- 
ants ;  and,  at  all  events,  if  coupled  with  tbe  additional  fact, 
that  they  had  not  at  the  time  of  the  purchase  a  reasonable 
expectation  of  being  able  to  pay  for  the  goods,  was  in  law 


Digitized  by 


Google 


OP  MARYLAND.  963 


Powell,  €t  al  vs.  Bradlee  &  Co.— 1837. 


a  fraud  vitiatiDg  the  sale ;  and  that  it  was  not  necessary  to 
make  it  such,  to  find  the  additional  fact,  that  they  did  not 
intend  to  pay  for  them. 

5.  This  is  presented  in  the  5th  prayer,  and  relates  to  the 
plaintifi's  title  to  the  goods  replevied  at  the  time  of  suit  brought. 
And  the  point  is,  that  Tyson  ^  Jforris,  having  purchased  and 
shipped  them  on  their  own  account,  and  at  their  own  risk, 
and  not  under  any  orders  from  the  plaintiff,  and  the  plaintiff 
at  the  time  of  suit  brought  not  having  received  the  property, 
nor  even  a  bill  of  lading  for  it,  he,  the  plaintiff,  had  not  title 
to  maintain  the  action  in  his  own  name. 

In  argument,  I  propose  to  consider  the  1st,  7th,  and  8th 
prayer  of  the  defendants,  with  the  10th  and  11th  instructions 
given  by  the  court.  An  erroneous  practice  has  crept  in,  in 
rejecting  prayers  and  granting  instructions.  Alternative  pro- 
positions are  often  overlooked,  and  the  jury  thereby  misled. 
The  inquiry  here  is,  was  the  instruction  granted  proper,  was 
the  8th  prayer  properly  refused.  The  case  looks  like  con- 
tempt of  the  process  of  replevin.  The  plaintiffs  were  agents 
of  Tyson  ^  JVbrm.  The  property  was  shipped  on  the  faith 
of  expected  acceptances.  There  was  an  implied  pledge  of 
acceptance  of  drafts,  never  performed.  The  plaintiffs  claim 
and  hold  on  for  antecedent  debts.  They  are  not  purchasers 
for  a  valuable  consideration.  They  had  no  better  equity  than 
Tyson  4r  JVbrris  have,  and  they  are  covered  also  with  a  breach 
of  faith,  in  refusing  to  accept  the  bills  drawn.  Tyson  tf  Mr- 
ris  could  not  maintain  replevin  ;  they  could  not  institute  the 
second  replevin^  even  after  delivery  of  the  goods  under  the 
first  They  could  not  reclaim  the  property;  many  States 
bare  settled  this.  The  first  action  of  replevin  would  have 
settled  the  right,  and  the  property  is  under  the  protection  of 
the  law,  by  delivery  und^r  the  first  writ.  The  answer  to  this 
proposition,  I  suppose,  is,  that  Bradlee  is  another  party,  with 
distinct  rights  from  the  defendant  in  the  first  replevin. 

Then  when  does  the  plaintiff's  right  commence }  In  all 
actions,  tiie  plaintiff  must  have  a  right  at  common  law,  and 
when  tJie  liabili^  of  the  defendant  occnrred,  after  the  writ 
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ike  comr  /  '^-^^  '^/i»/flaWe.     This  is  true  as  to 

com,  8  ^^  -^^Ij^    brought.     The  replevin  here 

one  a  j^J^  f^co-exXtmvr^  with  trover.     Its  ele- 

the  f  .Tr>^^^^.  ^fltiff,— detention  by  defendant,  and 

saif  V» '^']I«f«^'^^^  A  subsequent 

0^  stiU^  ^0.    The  property  sold  to  Tyzon  if  Mrris 

^^^    JiPP^^  was  brought  Jback  to  the  wharf  by  the 

^V^th^  ^^  ^^  fi"*  ^^^  delivered  to  the  defendants. 

Bt^'^oa  of  the  officer  is  the  possession  of  the  law,  and 

'fl^P^f^efendBBta.     The  defendants  aclaiowledged  no 

pM  ^.^^  until  delivery  to  them ;  tiiis  was  on  the  27th,  and 

/?<^*^^istence,  when  the  action  was  brought  on  the  26th. 

custody  of  the  law  remains  until  its  incidents  are  per- 

^ed.    The  duty  of  appraising  is  one  of  them.     The  ap- 

exnent  of  the  sheriff  is  an  important  part  of  his  duty.    No 


appraisement  had  been  made  under  the  first  writ,  when  the 
property  was  taken  under  this  writ.  Boggs*  act  is  relied  upon 
to  relieve  the  sheriff  from  this  duty.  He  had  no  such  power, 
and  his  consent  to  that  effect  is  invalid.  Powdl  4*  liddeman 
were  owners  of  the  com.  Boggs  was  owner  of  the  flour. 
Crawford  was  agent  for  the  corn.  The  agreement  was  with 
Murray y  the  deputy  sheriff,  and  Boggs^  alone.  It  could  not 
affect  the  corn.     The  receipts  are  from  both  parties. 

The  11th  instmction  if  it  assumes  that  the  agreement  with 
Boggs  was  made  with  the  knowledge  of  all  parties,  is  not 
founded  on  evidence.  Motives  of  agreements  are  ascertained 
by  reference  to  the  parties ;  that  with  Murray  merely  related 
to  Boggs*  flour. 

Has  the  plaintiff  a  right  to  take  advantage  of  this  constrac- 
tive  delivery ;  can  he  who  has  done  wrong  put  one  writ  in 
conflict  with  another?  can  he  cure  his  wrong  by  adopting  the 
agreement  to  waive  deliveiy  ?  It  was  wrong  in  the  sheriff  to 
make  it ;  he  cannot  thus  put  the  defendant  in  possession  of 
property,  for  the  action  of  this  replevin.  This  agreement  cannot 
operate  as  an  estoppel ;  estoppels  in  pais  are  reciprocal,  and 
are  so  from  the  agreement  of  parties.  This  cannot  apply 
here.    Agreement  was  between  the  sheriff  and  one  defend- 
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ant;  it  cannot  estop  the  plaintiff;  it  was  not  reciprocal  as 
to  him ;  the  sheriff  was  not  the  agent  of  the  plaintiff.  This 
is  not  a  technical  estopd ;  the  object  of  the  agreement  was 
merely  to  shield  the  sheriff  from  responsibility  for  a  violation 
of  his  duty. 

The  2d  point  involves  the  2d,  6th,  9th,  and  10th  prayers 
of  the  defendants. 

The  plaintiffs  have  improperly  joined  two  distinct  parties. 
It  is  a  misjoinder  of  rights.  The  torts  were  separate.  This 
is  a  fatal  misjoinder. 

The  6th  prayer  presents  aU  the  material  questions. 

Distinct  owners  of  com  and  flour — distinct  sales — each  in 
the  first  instance  took  out  a  distinct  repkvin  for  a  different 
part — neither  claiming  an  interest  in  the  property  of  the  other, 
and  these  facts  known  to  the  plaintifis  in  tiiis  action. 

Can  the  plaintiff  unite  two  different  claims  against  different 
parties  in  the  same  action  ? 

Test  this  inquiry  by  analogy  to  trover  and  trespass.  Repk" 
vin  in  a  limited  sense  is  like  both.  Trover  for  damages — 
repkvin  for  the  thing.  But  the  rules  of  joinder  are  the  same. 
Where  there  must  be  different  verdicts  and  judgments,  the 
claims  cannot  be  united.  Mixing  of  claims  might  confuse. 
Multifariousness  is  to  be  avoided.  Misjoinder  of  persons  is 
error;  this  is  applicable  to  contracts,  though  not  to  torts. 
Misjoinder  of  persons  in  tort  is  not  fatal.  But  this  is  a  mis- 
joinder of  causes  of  actions  and  persons — ^both  here  are 
wrong.  One  writ  cannot  perform  the  appropriate  duties  of 
two  suits.  Distinct  torts  cannot  be  joined  in  the  same  cause. 
Gould  Plea.  209.  1  Chii.  Plea.  98.  1  Bac.  Abr.  54,  55. 
Several  distinct  causes  of  action  cannot  be  joined  in  the  same 
writ.  Jackson  vs.  Hagen^  et  aly  20  John.  438.  17  Mass. 
185,  187. 

If  the  position  of  the  parties  here  were  reversed,  and  the 
defendants  had  sued  jointly,  the  action  could  not  be  main- 
tained on  the  proof  of  the  goods  merely  being  in  the  same 
ship,  1  Co.  LUt.  145.  1  OUi.  Plea.  73,  74,  187.  Sprague 
vs.  Kneelandy  12  Wendellj  164.     The  effect  of  such  an  action 
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on  the  party  wrong  joined,  as  a  witness  in  the  cause,  is  a 
material  consideration.  Boggs  could  not  be  a  witness  for 
Powell.     This  practice  breaks  down  the  ruleff  of  evidence. 

Then  how  is  the  verdict  to  be  rendered.  It  must  be 
general,  not  for  Boggs  for  the  flour,  and  Powell  for  the  com. 
There  can  be  but  one  verdict  and  judgment  Its  effect  on 
the  damages  illustrates  the  rule. 

The  3d  point  relates  to  the  3d  prayer,  and  the  1st,  2d,  Sd^ 
and  7th  instructions,  and  the  additional  instructions  on  the 
subject  of  usage.  Delivery  is  an  equivocal  act,  and  it  was 
left  to  the  jury  to  determine  its  effect.  But  the  evidence  was 
of  an  usage  known  and  uniform,  and  this  usage  enters  into 
the  contract.  The  usage  establishes  that  the  lien  was  never 
surrendered.  The  jury  finding  the  usage,  cannot  find  other 
than  a  conditional  delivery.  Delivery,  in  the  absence  of 
proof,  corresponds  with  the  usage.  The  jury  can  make  no 
inference,  in  opposition  to  usage ;  without  proof  the  usage 
controls.  The  usage  ^established,  the  parties  acted  under  it, 
hence  the  delivery  must  have  been  conditional,  but  instead  of 
that  as  a  legal  conclusion,  it  is  put  to  the  jury,  whe&er  there 
was  a  waiver  of  the  lien  or  not,  they  were  not  directed  to 
follow  the  conclusion  of  law.  The  court  erred  in  treating 
the  usage  as  evidence,  after  it  had  been  established. 

The  4th  point  relates  to  the  4th  prayer,  and  4th,  5th,  6th, 
and  8th  instructions. 

Fraud  in  the  sale.  It  vitiated  title  in  the  purchaser ;  in  the 
bands  of  Tyson  iS^  JVbrris  ;  and  in  the  hands  of  the  plaintiffs, 
who  did  not  take  it  for  value,  but  for  antecedent  liabilities. 

The  4th  prayer  proceeds  on  the  ground  of  defect  in  the 
evidence,  and  is  defective  in  assuming  the  plaintiff  to  be  a 
subsequent  creditor,  of  which  there  is  no  evidence.  There 
were  no  advances  aft^r  tlie  shipment  of  this  cargo.  It  left 
the  jury  to  assume  another  equity  than  that  which  Tyson  if 
Jforris  had.  It  gave  the  plaintLfl&  the  advantage  of  being 
creditors  in  the  transaction. 

The  5th  point  relates  to  concealment  of  a  fact  in  4e 
knowledge  of  the  purchaser  not  known  to  the  vendors,  and 
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of  which  the  latter  had  no  means  of  knowledge.    This  is  a 
fraud  which  vacates  the  sale. 

The  court  below  said  that  insolvency,  and  the  concealment 
of  it  when  known,  and  the  inability  of  the  vendor  to  discover 
the  feet  by  ordinary  prudence,  is  not  sufficient  to  constitute 
a  fraud 'in  the  sale.  I^san  fy  Morris  knew  of  their  insol- 
vency ;  the  course  of  their  trade  informed  them  of  it ;  they 
were  purchasers  at  a  hi^,  and  vendors  at  a  low  market. 
Every  step  made  their  affairs  worse.  "  In  Erigland  the  wind 
raises  the  kite,  but  in  this  transaction  the  kite  raises  the 
wind.'*  The  com  purchased  was  to  be  turned  into  gold  at  a 
known  loss.  They  received  it  after  knowledge  of  insolvency, 
a  circumstance  to  be  considered  in  connection  with  fraud.  I 
do  not  impute  fraud  as  the  result  of  simple  insolvency  where 
unknown,  or  not  concealed  by  a  purchaser ;  but  if  he  knows 
his  insolvency  and  conceals  it,  this  is  evidence  of  fraud. 
Fraud  is  equally  perpetrated  by  the  statement  of  a  falsehood, 
or  suppression  of  a  truth.  The  inquiry  is,  is  the  matter  stated 
or  suppressed,  material  to  be  known ;  under  the  circumstances 
here  belief  of  solvency  in  Tyson  ^  JVbrriSy  was  implied.  If 
Tyson  4r  Morris  had  stated  they  were  insolvent,  who  can 
doubt  the  result  ?  The  law  exacts  facts  peculiarly  within  the 
knowledge  of  the  purchaseft  He  is  bound  to  disclose  such. 
His  own  condition  and  private  afiairs  of  which  he  had  know- 
ledge. This  case  is  clear  of  all  difficulties.  The  fact  of 
insolvency  cannot  ipapeach  the  sale,  but  upon  known  insol- 
vency and  concealment,  the  contract  was  vitiated.  I  do 
not  depend  on  the  fact  standing  alone,  nor  affecting  third 
parties.  It  is  between  buyer  and  seller.  And  the  rule  is 
more  just  and  imperative,  as  between  them.  They  should 
not  be  permitted  to  retain  property  thus  acquired ;  and  the 
law,  in  the  absence  of  decisions  to  the  contrary,  should  not 
sanction  it. 

But  let  us  concede  that  the  rules  of  law  require  us  to  go 

further,  and  establish  that  Tyson  fy  Mrris  had  no  reasonable 

expectations  of  being  able  to  pay  their  debts.     Admit  that 

this  is  to  be  added  to  the  principle.     The  expectation,  to 

33  v.9^ 
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aid  the  purcbaser,  must  be  a  reasonable  one,  not  yain  and 
ridiculous.  Hawse  vs.  Cfrowe,  21  Serg.  and  Low.  477. 
That  a  party  never  intended  to  pay  is  a  legal  conclusion 
ff om  known  insolvency ;  the  party  having  no  reasonable  ex- 
pectation of  being  able  to  pay.  The  presumption  of  law  not 
to  pay,  follows  the  want  of  a  reasonable  expectation  of  bebg 
able  to  pay. 

The  last  point  in  the  statement  refers  to  the  shipment 
being  for  Tyson  fy  Jf orris*  own  account.  There  was  no 
order  for  the  com  or  flour.  No  title  in  the  factor.  No  muni- 
ment of  title  vrith  the  plaintiff  at  the  time  of  suit  brought ; 
no  deliveiy,  actual  or  symbolical.-  Can  a  factor  maintain 
replevin  before  delivery,  actual  «r  constructive.  The  cases 
decided^  are  where  the  factor  had  what  was  equivalent  to 
delivery  before  the  action  was  commenced.  Here,  the  suit 
was  brought  in  the  name  of  the  plaintiff  before  he  could  have 
known  of  the  ^pment  of  the  goods.  The  right  of  lien  does 
not  attach  imtil  reception  of  the  bill  of  lading.  WaUety  et  al 
vs.  Ross,  etd,2  Wash.  C.  R.  284.  Ryberg  Sf  Co.  vs.  Sneelj 
lb.  403- 

R.  Johnson,  for  the  appellees,  contended : 

1.  That  there  was  no  misjoinder  of  parties  defendants  in 
the  replevin. 

2.  That,  from  fhe  evidence  in  the  case,  the  court  werelight 
in  leaving  it  to  the  jury,  as  they  did  in  their  lOdl  instruction, 
to  find,  that  when  tiie  replevin  in  this  case  was  served,  the 
defendants  had  agreed  to  consider  the  goods  seized  under 
their  replevins  as  in  fkct  delivered,  and  thereby  that  they  were 
not  at  liberty  to  set  up  the  want  of  actual  deliyery,  as  a  for- 
mal objection  to  the  regularity  of  the  service  of  the  present 
replevin. 

3.  That  upon  the  questions  of  fraud  and  conditional  delive- 
ry in  fact,  or  according  to  usage  in  such  sales,  the  court  in 
their  several  instructions  to  the  jury  pronounced  the  law  of 
the  case,  and  consequently,  that  there  is  no  error,  for  which 
the  judgment  can  be  reversed,  in  the  rejection  of  either  of 
appellants'  prayers  on  those  questions. 
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I  insist  that  the  law,  as  actually  announced  by  the  county 
court  to  the  jury,  was  correct. 

The  2d  point  of  the  appellant  relates  to  a  question  of  form. 
It  admits  title,  and  a  separate  right  of  action  in  each  defend^ 
ant  in  the  replevin.  In  trespas^l,  this  produces  no  non-suit 
There  may  be  different  judgments.  This  doctrine,  though 
not  denied,  is  only  applied  where  the  trespass  is  in  its  nature 
incapable  of  being  committed  jointly.  It  iis  not  an  inquiry 
into  the  fact 

In  1  CkUtpy  98,  there  are  some  torts  which,  in  legal  consi- 
deration are  not  several,  as  verbal  slander.  The  action  must 
be  against  one,  alone.  But  if  trespass  may  be  committed  by 
two,  and  the  proof  confines  it  to  one,  it  is  only  followed  by  a 
partial  failure  of  the  plaintiff.  If  the  analogy  is  followed,  the 
tort  here  might  unite  all  the  defendants  in  the  wrongful  taking 
and  detaining.  *So  all  the  plaintiff  can  lose,  is  as  against  the 
one,  not  concerned.  But  even  in  cases  when  two  persons  ought 
not  to  be  joined,  the  2d,  9th,  and  10th  prayers,  which  relate 
to  these  questions,  ought  not  to  be  granted.  These  go  to  de- 
feat the  action,  which  is  not  sanctioned  by  CkUty.  See  the 
^fect  of  a  joinder  in  slander ;  the  defendants  may  demur.  But 
the  objection  may  be  avoided  by  ?l  nonpros,  or  a  release  of 
damages  as  to  all,  but  one.  And  all  the  court  did  here,  was 
to  rj^se  to  declare  that  the  plaintiff  was  not  entitled  to  recover 
against  some  of  the  defendants.  In  reason  there  is  no  objec- 
tion to  this  procedure. 

The  coimsel  has  assumed  a  title  in  these  defendants  which 
the  verdict  denies.  The  custody  of  the  law  is  not  in  issue 
here,  but  the  objection  relates  to  a  case  where,  the  undisput- 
ed owner  is  plaintiff,  and  several  set  up  title ;  their  claim  is 
to  defeat  the  whole  action.  It  is  founded  on  the  existence 
of  too  many  defendants. 

The  property  was  shipped  on  the  24th.  On  the  25th  a  bill 
of  lacfing  was  forwarded  to  the  plaintiff,  and  for  value.  This 
title  is  good  against  all  the  world  but  Tyson  ^  JVbrm,  it  be- 
ing for  previous  advances. 

With  reference  to  the  case  in  12  Wendell^  162,  the  defence 
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arising  from  the  misjoinder,  looks  only  to  the  extent  of  the 
judgment.  It  was  not  a  defence  to  the  action*  The  case 
was  replevin  for  a  horse  against  two,  who  had  taken  him  at 
different  times«  The  same  doctrine  is  maintained  in  Chmld 
on  Pleading.  The  rule  depends  not  on  the  fact,  but  on  the 
character  of  the  wrong.  As  it  is  true  that  the  action  of  tres- 
pass will  lie  against  more  than  one,  and  as  the  innocence  of 
one,  in  fact  or  in  law,  is  not  a  bar  to  the  action,  what  objec- 
tion can  there  be  when  the  ground  taken  in  defence  assumes 
the  guilt  of  the  defendant,  and  simply  denies  responsibility  to 
the  whole  extent  of  the  plaintiffs'  demand,  to  permit  the  action 
to  proceed  ?  If  one  entirely  innocent  may  be  united  in  the 
action  with  a  guilty  party,  without  defeating  the  action,  why 
may  not  two,  in  part  guilty,  be  united?  The  objection  is 
grounded  upon  the  distinct  motives  of  the  two  defendants  in 
bringing  back  the  vessel ;  each  wanted  the  property  he  had 
sold.  Eveiy  agent  has  a  different  motive  in  the  transaction — 
sheriff,  labourers,  and  lawyer ;  but  if  they  all  united,  they  are 
all  responsible  for  their  act.  The  act  of  one,  is  the  act  of  all. 
It  cannot  be  that  where  several  entering  into  a  house,  claiming 
and  taking  away  separate  portions  of  its  contents,  all  are  not 
responsible  with  reference  to  the  party  injured.  Kthe  refusal 
of  the  defendants'  prayer  was  correct,  the  instruction  given 
on  that  head  was  also  correct. 

Upon  the  1st  point,  and  1st,  7th,  and  8th  prayers,  and  10th 
and  11th  instructions,  after  stating  the  nature  of  the  objec- 
tion, the  counsel  denied  that  this  was  the  replevin  of  Tyson 
fy  Jforris.  He  said  it  was  not  denied  that  cross  replevins 
might  be  maintained.  Then  was  the  last  replevin,  in  fact 
the  action  of  Tyson  Sf  Jf orris  ?  Who  were  Tyson  fy  JVbrris  ? 
Who  the  plaintiffs  ?  The  plaintiffs,  from  1832  to  1833,  were 
the  consignees  of  Tyson  8f  Jf orris  for  the  sale  of  produce,  and 
accounted  for  proceeds' to  a  large  amount.  It  was  the  prac- 
tice of  Tyson  ^  Jf orris  to  draw  on  the  faith  of  the  shipment, 
and  their  bills  were  accepted  to  enable  them  to  procure  ad- 
vances. PlaintijSs  came  under  acceptance  to  too  large  an 
amount.    They  refiised  further  to  accept,  and  in  consequence 
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this  shipment,  destined  for  another  port,  was  consigned  to  the 
plaintiffs.  The  bill  of  lading  was  sent  them  imder  the  hope 
they  would  make  further  acceptances,  and  of  drafts  which 
they  had  previously  noted.  The  bills  of  lading  went  on,  and 
the  vessel  sailed  from  port.  The  question  of  ownership  is  as 
between  plaintiff  and  defendant,  and  in  this  point  Tyson  Sf 
JVbrris  are  admitted  to  have  no  title. 

A  bill  of  lading  is  a  negotiable  instrument.  Lickbarrow 
vs.  Mason^  2  Term  Rep.  63.  And  the  only  escape  from  the 
effect  of  the  bill  of  lading,  or  the  claim  of  the  plaintiffs,  arises 
from  their  insolvency.  The  bill  of  lading  is  a  muniment  of 
title;  it  is  an  infallible  muniment,  except  as  regards  the  ven- 
dor's right  to  stop  in  transitu.  This  right  is  personal  to  the 
vendor.  A  tort-fesor  cannot  protect  himself  by  this  privilege ; 
it  is  founded  on  equity  with  reference  to  ownership ;  it  is  in- 
tended to  protect  the  vendor  against  the  vendee.  It  ceases 
with  the  possession  of  the  vendee.  Walter  y  et  al  vs.  Ross^  et  aly 
2  Wash,  a  C.  R.  294.     Ryberg  ^  Co.  vs.  Sneel,  %b.  403. 

An  assignment  of  a  bill  of  lading,  to  cover  previous  advan- 
ces, is  absolute,  and  defeats  the  right  to  stop  in  transitu. 
Sckimmelpennick  vs.  Bayardy  1  Pet.  S.  C.  386.  Conard  vs. 
mcoUy  4  Pet.  S.  a  291.  Wood  vs.  Roachy  2  Dallas^  180. 
Woods  vs.  Roach  fy  Crawford^  1  YateSy  177;  Summeril  vs. 
Eldery  1  Binneyy  106.  Stor.  Ahhotty  308,  388.  Owings  ^ 
Chestonvs.  Jiicholson  8^  WilliamSy  4  Har.  and  John.  107. 

We  do  not  deny  that  goods  in  the  custody  of  the  law  are 
irrepleviable  ;  still  the  right  of  property  may  be  controverted 
in  andther  suit,  as  in  trespass  or  in  trover.  The  legal  custody 
does  not  take  fr6m  the  paramount  owner  the  right  to  recover 
the  value  of  his  goods  pending  the  custody,  or  after  that  has 
terminated,  the  specific  goods  from  a  third  party.  The  ob- 
jection prevents  all  interference  with  the  goods  so  long  as  the 
custody  continues,  and  the  reason  is,  that  if  it  were  not  so, 
the  particular  controversy  in  which  the  goods  were  taken, 
could  ncTer  be  settled.  It  is  the  privilege  of  the^r5^  plaintiff 
and  the  officers  of  the  law,  and  to  give  the  Jirst  plaintiff  the 
fruits  of  his  action^    If  only  the  true  actual  owner  codld  main- 
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taift  repleviny  the  courts  would  suffer  it  to  proceed,  but  other 
persons  may,  as  against  wrongdoers.  It  is,  therefore,  a  privi- 
lege which  the  plaintiff,  in  the  first  action,  may  waire,  as  any 
private  right  might  be  waived.  Then  did  the  defendants 
waive  this  privilege.  There  was  no  other  right  in  the  de- 
fendants in  the^r^^  replevin  than  that  of  stoppage  m  transitu 
resulting  from  their  consignees'  insolvency.  Those  defen- 
dants were  Tyson  fy  JVbrris^  who  do  not  set  up  that  right 
They  came  forward  as  the  plaintiffs'  witnesses,  and  concede 
the  plaintiffs'  right  to  the  property.  This  property  being 
parted  with  by  the  sheriff,  is  not  in  the  law.  The  legal  cus- 
tody had  ceased.  The  custody  under  the  first  replevin  was 
for  the  benefit  of  the  plaintiff  in  that  writ,  and  to  enable  the 
officer  to  do  his  duty ;  and  the  plaintiff  may  waive  it 
•  Replevin  is  to  try  title ;  it  is  co-extensive  with  trover^  and 
may  be  brought  in  all  cases  by  the  owner,  except  where  the 
goods  ^ure  in  the  custody  of  the  law,  or  where  there  are  cross 
replevins. 

There  was  then  a  waiver  of  the  custody  under  the  first  re- 
plevin. Was  there  sufficient  evidence  of  the  fact  ?  This  in- 
quiry arises  on  the  10th  and  11th  instructions.  Was  there 
any  evidence  tending  to  prove  this  waiver?  See  Murray^B 
proof.  The  receipt  for  the  goods  demonstrates  the  waiver. 
It  was  dated  on  the  29th,  the  goods  were  delivered  to  the 
plaintiff  in  the  last  repleviny  on  the  27th.  Boggs*  replevin 
issued  on  the  26th,  P<ymeU  fy  Fiddeman*s  on  the  26th,  the 
plaintiffs'  on  the  27tli.  The  defendants'  on  the  29th  sign  a 
receipt  for  a  delivery  of  the  goods  to  them.  There  was  no 
delivery  in  fact  Then  the  receipt  must  be  a  waiver  of  the 
right  to  demand  it  The  receipt  is  demonstrative  evidence 
of  this.  It  is  no  answer  to  this  that  &e  appraisement  was 
still  to  be  had.  It  would  not  now  be  competent  to  these  de- 
fendants to  set  up  the  want  of  an  appraisement,  having  re* 
nounced  that  benefit  by  a  surrender  of  the  property.  But 
with  reference  to  these  defendants  the  appraisement  has  been 
made. 

Then  sA  to  the  11th  instruction.     There  being  two  r«pfe- 
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vins  in  fact  by  the  receipt,  Boggs  ia  ejQTect  agreed  to  look  to 
the  bond  in  this  case,  instead  of  retaining  the  property,  and 
vindicating  his  rights  under  the  first  writ.  Having  agreed  for 
value  not  to  set  up  the  irregularity  of  the  taking  under  the 
second  writ,  he  cannot  now  insist  on  it.  No  great  principle 
of  public  policy  or  morality  is  ^t  stake  here.  The  defendants. 
were  competent  to  surrender.  They  could  have  quashed 
their  writ,  and  may  waive  the  custody  under  it,  and  for  the 
first  time  at  the  trial  they  are  not  competent  to  set  it  up  as  an 
answer  to  the  plaintiffs'  demand,  and  to  the  merits  of  the 
cause.  At  least  the  receipt  is  evidence  of  an  intention  to 
waive,  and  we  are  entitled  to  its  protection. 

The  appellant's  3d  point  includes  the  1st,  2d,  3d,  and  7th 
instructions,  and  the  additional  instruction  added  to  the  plain- 
tiffs' 2d  prayer  below,  and  the  defendants'  8d  prayer. 

It  is  here  material  to  remark,  that  Bof^s*  flour  was  sold  for 
cash,  and  Fiddemmt?s  com  on  credit.  Did  BoggSy  by  deli- 
very of  the  flour  to  Tyson  fy  JVorriSy  intend  to  vest  the  title 
in  them  ?  By  a  general  delivery  of  goods  upon  a  sale  and 
nothing  said,  the  title  vests  in  the  vendee.  Chapman  Sf 
Schoolcrqfl  vs.  Laihorpj  6  Cowenj  110.    6  Pick.  162. 

Did  the  usage  change  the  character  of  the  question  so  as 
to  make  the  court's  act  erroneous  ?  There  is  no  difference 
between  the  effect  of  a  contract  expressly  or  by  usage,  for 
caA.  Independent  of  usage  title  is  not  vested,  unless  by 
delivery,  it  was  so  intended.  Now,  waiver  or  no  waiver  of 
the  cash  payment,  with  reference  to  title,  is  a  question  of  fact 
to  be  settled  by  a  reference  to  all  the  circumstances  prior  and 
subsequent  to  delivery,  and  not  by  delivery  only.  The  usage 
does  not  prove  that  the  cash  payment  may  not  be  waived. 
The  only  effect  of  the  usage  is  to  rebut  the  inference  arising 
fipom  the  delivery,  and  to  show  that  title  still  remained  in  the 
vendor.  The  objection  argued  is,  that  finding  the  usage, 
then  no  intent  to  give  credit  existed,  without  any  reference  to 
other  circumstances.  The  flour  was  bought  for  shipment, 
and  the  vendees  known  to  be  shippers.  Boggs  is  silent.  No 
act  done  to  get  back  the  property,  and  the  proof  is,  that  the 
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title  is  not  to  depend  on  the  payment  of  the  purchase  money. 
See  Tysorfy  evidence.  If  the  title  may  be  waived,  and  per- 
mitted to  vest,  notwithstanding  the  cash  payment  is  not  made, 
then  the  jury  was  the  proper  tribunal  to  determine  whether 
the  fact  existed.  Suppose  a  usage  existed  Cui  bono  ?  cannot 
the  vendor  contract  without  reference  to  it?  Found  or  not 
found,  the  usage  is  immaterial,  if  the  evidence  shows  as  it 
does  here,  that  he  did  not  contract  with  reference  to  it. 

Defendants'  4th  prayer,  and  4th,  5th,  and  6th,  of  the 
court's  instructions.  Fraud  or  no  fraud  in  the  original  pur- 
chase. What  is  the  fraud  which  will  vacate  the  contract  of 
sale  in  personal  property  ?  Can  it  exist  independent  of  de- 
iign  ?  or  if  when  concluded,  there  is  no  intent  to  deceive  ? 
Such  a  sale  is  not  tainted,  because,  in  fact  there  was  no 
deception.  Fraud,  of  which  the  law  will  take  cognizance, 
exists  not,  independent  of  a  mental  reservation  to  deceive.  If 
the  party  intended  to  act  fairly,  no  charge  of  fraud  can  be 
sustained  in  hnman  contracts.  Conard  vs.  JVtcoZ^,  4  P.  S. 
C.  R.  295.  To  constitute  fraud  theref  must  be  contrivance 
and  design  to  deprive  a  party  of  his  rights.  We  are  not  to 
confound  evidence  of  fraud,  with  the  fraud  itself.  The  evi- 
dence of  contrivance  with  the  contrivance  itself.  Hickl^  vs. 
The  Farmers  and  Merchants  Bank^  5  GUI  and  John.  377. 

The  evidence  is  clear,  that  an  intent  not  to  pay^  did  not 
exist  at  the  time  of  the  purchase,  and  the  facilities  enjoyed 
by  Tyson  Sf"  J^orrisj  show  that  they  had  grounds  of  belief  that 
they  could  pay.  Ciiecks  on  the  Union  Banky  and  drafls  on 
Boston^  were  a  present  means  of  payment,  and  hence  the 
general  insolvency  of  the  house  not  material.  If  they  in- 
tended by  the  shipment  to  pay  for  the  purchase,  no  fraud  in 
law  or  morals ;  and  the  oourt  said  if  they  intended  to  pay,  no 
fraud.  The  jury  have  found  they  intended  to  comply.  It 
is  therefore  a  question  of  evidence.  The  expectation  not  to 
pay,  is  evidence  of  an  intent  to  defraud,  but  mere  expectation 
is  not  per  se  the  fraud,  but  the  intent ;  the  design  not  to  pay 
is  the  fraud  which  vacates  the  sale.  An  intent  must  depend 
on  the  mind  of  the  party  where  it  was  lodge4.     Insolvency 
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and  they  only  in  the  execution  of  that  particular  right.  Ry* 
berg  if  Co.  vs.  Sned,  2  Was.  C.  C.  404.  The  acceptances  by 
BradUe  were  on  the  faith  of  shipments  made  aAd  to  be  made, 
but  if  not  80,  Tysdn^  JVbrm  acknowledged  they  had  drawn 
too  close ;  confessing  that  they  shipped  these  goods  to  malre 
that  debt  good.  Then  the  effect  of  a  shipment  to  pay  an  an- 
tecedent debt,  is,  that  the  right  to  stop  in  transUu  is  gone. 

Mayeb,  for  the  a^dlees,  contended ; 

That  to  nullify  a  cash  sale  for  fraud  in  the  vendee,  there 
most  be  a  design  and  intent  not  to  pay.  There  was  no  frand 
without  a  design  to  prejudice.  In  the  common  law  sense  of 
firaud  you  must  find  design  to  injure.  Earl  ofBristci  vs. 
WUsmore  tf  Pagty  8  Serg.  and  Low.  146.  Cases  resting 
on  the  policy  of  the  law  are  decided  on  other  grounds.  It 
34  y.9 
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is  not  sufficient  to  show  a  case  of  aggravated  insolvency, 
nor  how  clearly  the  vendee  may  know  hi»  condition;  yet 
if  no  intent  to  deceive,  the  property  vests  in  the  purcha- 
ser. Hopes  spring  from  new  contracts — ^new  profits  may 
discharge  old  debts.  Experience  demonstrates  this.  Many 
cases  of  desperate  fortunes  are  restored  by  new  operations 
of  skill,  sagacity,  and  enterprize.  Men  constantly  raise 
themselves  superior  to  ancient  embarrassments.  To  vacate 
their  contracts  an  intention  to  deceive  must  exist.  And  why 
should  it  not  be  so  ?  A  purchaser  obtains  an  equivalent  for 
the  claim  against  him  in  what  he  buys ;  that  furnishes  him 
with  the  means  of  payment.  Suppose  a  man  begins  the 
world  without  a  dollar,  he  lays  the  foundation  of  future  for- 
tune in  a  purchase.  Are  his  acts  void,  because  of  current 
liabilities  for  his  subsistence  ?  His  dearth  of  means  is  not 
to  avoid  his  contracts.  Nothing  is  more  unjust  than  to  make 
conscious  insolvency  sufficient  per  ae  to  nullify  purchases. 
Such  a  principle  would  lead  to  the  most  pernicious  conse- 
quences ;  but  the  law  does  look  to  the  bona  fides  of  the  trans- 
action. If  his  intentions  are  not  dishonest,  his  contracts  are 
valid,  and  may  lift  him  above  trouble*  If  intent  must  be 
found,  and  so  are  the  cases,  the  principles  ought  not  to  be 
expanded.  Here  were  well  founded  expectations  of  ability 
to  retrieve  afiairs.  Honest  objects  and  expectations ;  inter- 
vening rules  o(  a  bank  with  which  they  previously  traded 
stopped  them.  Expectations  are  equivalent  to  intentions; 
but  if  distinct,  does  it  become  necessary  to  prove  both  ?  The 
rules  contended  for  on  the  other  side  would  lead  to  confusion, 
Parties  ought  to  look  well  ta  the  situation  of  those  they  deal 
with,  and  the  court  below  has  not  invaded  the  standard  deci- 
sions on  such  subjects. 

Actual  possession  is  not  necessary  to  midntain  trover. 
Cases  of  special  property  have  sustained  it.  Fowler  vs.  Down^ 
1  Bos.  and  Ptdl.  46.  At  common  law  actual  delivery  was 
not  necessary  to  a  purchase  for  value,  or  in  discharge  of  a 
precedent  debt. 

Our  recording  laws  admit  that  delivery  of  a  chattel  is  not 
necessary  to  vest  title  in  a  purchaser. 


Digitized  by 


Google 


OF  MARYLAND.  987 


Powell,  et  al  vs.  Bradlee  &  Ck>.— 1837. 


■  The  evidence  shows  that  the  defendants  were  joint  tres- 
passers ;  they  were  together ;  Boggs  on  board,  Fiddeman  took 
possession.  The  sheriff  was  excused.  The  use  of  process 
did  more  wrong ;  it  was  an  abuse.  They  took  all  the  plain- 
tifis  were  entitled  to ;  and  the  argument  now  demands  an  ap- 
portionment of  the  wrong  between  iort-fesors.  kky^  et  al 
vs.  Stubbsy  6  Mass.  283.  The  wrong  always  relates  to  the 
original  takbg»  and  its  being  done  under  color  of  the  repfc- 
vm,  mcreases  the  wrong  and  trespass.  Misjoinder  here  is 
merely  matter  in  abatement. 

In  replevin  the  plaintiff  may  recoYer  part  There  may  be 
judgment  as  against  one  defendant  for  one  part,  and  against 
another  defendant  for  a  different  part  Defendants  may  sue 
for  several  parts.  But  here  there  was  one  original  joint  ta- 
king. Plaintifis  are  not  to  be  defeated  for  a  misjoinder ;  they 
had  had  a  right  of  election  between  the  defendants. 

McMahon,  for  the  appellants,  in  reply. 

I  propose  to  consider :   ^ 

1.  Whether  the  plaintiflfe  in  the  rq^evin  had  any  right. 

2-  The  property  of  the  defendants. 

3.  Was  the  writ  properly  served? 

4.  The  question  of  delivery. 

5.  The  fipaud  in  the  sale. 

1.  Has  tlie  plaintiff  a  title  to  maintain  the  action  of  re- 

f  levin  ^ 

Replevin  has  taken  the  place  of  trover.  It  involves  title 
to  possession.  Injury  done  to  a  possessory  right  What  is 
the  character  of  the  right  set  up  by  the  plaintiffs  ? 

Tyson  ^  Jforris  were  general  owners ;  that  is  conceded. 
The  title  of  factor  is  either  for  a  general  lien,  or  it  is  a  spe- 
cial title  in  the  goods.  Factor,  with  a  special  proper^. 
2  Wm.  Sound.  47,  (a)  noU.  Mere  possession  will  not 
maintain  the  action.  A  mere  factor,  without  interest,  can- 
not  sue.  The  special  property  is  a  right  to  keep  the  goods 
for  some  purpose  of  the  owner.  A  mere  intent  to  vest  pro- 
perty  does  per  se  vest  it.     It  must  be  followed  by  actual  or 
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constructiye  delivery.  Either  is  sufficient  If  the  bill  of 
lading  vr as  once  in  his  possession,  that  symbolical  delivery 
was  sufficient  In  this  case  the  plaintiff  had  neither  posses- 
sion of  the  bill  of  lading,  nor  ihe  property.  There  was  a 
mere  intention  on  the  part  of  Tyson  ^  J^Torrit  to  give  the 
plaintifis  die  property.  WaUerf  tt  al  vs,  RoiSy  et  al*  2  WusIl 
a  a  283,  290, 

There  was  a  constructive  condition  to  perform  an  object 
never  accomplished.  See  the  correspondence.  The  title 
was  not  to  vest,  unless  the  bills  were  accepted.  They  were 
act  accepted  Hence  the  title,  the  right  remains^  3  Pet. 
a  C.  R.  112.  Waliery  et  al  vs.  Ross, etal,2  Wash.  295, 296. 
Ryberg,  et  d  vs.  Sneely  404  AhboU.  Ship.  206,  {Jfo.  1.) 
Hotchkiss  vs.  McVickarj  12  John.  406,  407.  Before  bill  of 
lading  received  how  could  Bradlee  have  disposed  of  the  pro- 
perty? Tyson  if  Jforris*  general  property  remained;  the 
special  property  never  attached.  Coxe  vs.  Harden,  4  Blast. 
217.  If  the  plaintiffs  here  got  a  right  of  lien  for  antecedent 
advances  without  acceptance,  they  get  a  right  without  any 
corresponding  consideratbn  or  yaluo. 

2.  The  inquiry  here  is,  where  two  took  dbtinct  parcels  of 
property  without  any  union  or  concert,  can  they  be  united 
in  the  same  action  ? 

Boggs  went  for  hb  flour,  takes  it ;  never  touches  the  com. 
Why  is  he  united  with  Powell  9  There  was  no  joinder  in 
the  caption  of  the  property.  A  mere  juxtarposiiion  of  the 
agents.  This  does  not  make  joint  trespassers.  The  prayer 
•ays  there  was  no  joinder,  and  if  the  jury  so  found  the  fact, 
then  what  is  the  law?  The  prayer  assumes  there  was  no 
joinder,  and  if  the  jury  so  found  the  fact,  what  is  the  conclu- 
sion of  law  f  Gould  Plea.  204,  209.  Sjfirague  vs.  Kneeland, 
12  WendeU,  164. 

Where  the  joinder  is  good  in  law,  and  erroneous  in  hct, 
when  b  the  objection  to  be  taken  ?  I  contend  it  can  only  be 
taken  on  the  evidence*  When  the  proof  is  offered,  the  time 
has  come  to  raise  the  objection.  Then  as  to  the  form  of 
taking  the  objection.  Is  it  matter  of  election  or  not?  How 
is  the  election  to  be  exercised  in  a  case  where  two  are  sued. 
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and  you  priove  one  cause  of  action  against  one,  and  another 
cause  of  action  against  another?  Two  cases  in  fact.  Then 
who  is  to  elect  after  the  jury  is  sworn  ?  Who  is  to  be  turned 
out  f  The  right  is  in  the  plaintiff.  Suppose  he  exercises  it, 
and  takes  a  verdict  for  the  com,  and  loses  the  cause  as  to  the 
flour.  What  is  the  effect  of  that  yerdict?  You  canno|  non 
pros,  as  to  part.  Suppose  the  plaintiff  had  declared  on  the 
fact.  Demurrer  would  have  defeated  the  suit.  The  plaintiff 
cannot  proceed  until  he  aids  the  defect,  and  dismisses  hb 
suit  as  to  one. 

Mayee,  for  the  appellees,  at  this  stage  of  the  cause,  said : 

In  answer  to  the  objection  of  a  misjoinder,  that  howerer  it 
might  appty  to  the  plea  of  non  cepUy  it  did  not  apply  to  the 
plea  of  proper^.  Replevin  was  a  proceeding  in  rem  except 
as  to  the  plea  of  non  cepU.  WUkiman  an  Rep.  50.  6  Law 
Lib.  18.  There  was  no  judgment  for  a  return  on  the  plea  of 
non  cepU.  It  was  only  on  pleas  disaffirming  the  plaintiflSs' 
right  of  property,  that  a  return  is  awarded.  The  caption  and 
detention,  and  question  of  property,  are  distinct  When  pro- 
perty is  not  put  in  issue,  although  the  defendant  may  succeed 
on  the  plea  of  non  cepUj  he  is  not  necessarily  entided  to  the 
property.  A  return  depends  on  the  justice  of  the  defence. 
The  judgment  is  rendered  according  to  the  reason  of  the 
thing  and  justice  of  the  claim,  and  is  moulded  accordingly. 

Under  the  biQ  of  lading  and  letters,  it  is  denied  that  our 
property  would  not  oiaUe  us  to  maintain  the  action.  HailU 
vs.  Smiihy  etaljl  Boss.  4r  Pull.  563.  Qriffith  vs.  IngUdew, 
6  Serg.  and  Raw.  429.  Although  goods  are  at  the  risk  of 
the  consignor,  still  the  right  to  recover  possession  of  the 
goods  is  in  the  consignee.  This  is  the  effect  of  the  bill  of 
bding  in  the  modem  mercantile  law.  Morrison  vs.  Gray,  9 
Serg.  and  Low.  406.     3  Camp.  Jf.  P.    6  Bac.  Ab.  73. 

McMahon,  for  the  appellants,  resumed  the  reply. 

3.  Was  the  writ  properly  served  ?  and  in  connection  the 
defendant  was  entitled  to  his  prayer,  and  the  instruction  as 
given  on  this  head  was  erroneous. 
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The  time  of  the  agreement  was  considered  doubtAd,  and 
the  prayers  presumed : 

1.  As  if  the  agreement  was  made  after  the  delivery. 

2.  As  if  made  prior  to  the  delivery. 

Then  under  the  first  view,  if  the  goods  were  in  the  custody 
of  the  law,  the  replevin  was  not  maintainable. 

Then  on  the  supposition  that  the  agreement  was  made 
after  the  service  of  the  writ.  The  court  below,  seemed  to 
have  admitted  that  if  there  were  no  agreement,  a  priori^  the 
action  was  gone.  If  that  is  the  law,  have  the  court  below 
granted  our  prayer  as  they  ought  to  have  done  ?  Is  it  covered 
by  the  instructions  i  In  such  a  case  the  instruction  ou^t 
expressly  to  cover  the  ground  of  the  rejected  prayer,  and  not 
leave  it  to  inference.     See  10th  and  11th  instructions. 

The  object  of  that  principle  which  declares  that  goods  in 
the  custody  of  the  law  shall  be  held  sacred,  is  to  prevent  all 
interference  with  the  possession — ^^  all  hands  off" — ^until  the 
office  of  the  law  has  been  performed,  as  to  the  process  under 
which  it  was  taken.  In  this  cause  the  writ  is  to  seize  pro- 
perty— appraise  it — place  that  on  record  as  evidence  of  the 
valuation.  Then  the  property  is  to  be  delivered  over  to  the 
plaintiff.  This  is  the  public  policy,  and  none  can  interfere 
with  it  It  is  for  the  benefit  of  plaintiff  and  defendant  Then 
can  one  party  waive  the  exactions  of  duty  in  which  the  other 
is  interested  ?  As  to  an  appraisement  for  the  defendant,  the 
plaintiff  cannot  waive  it.  The  new  replevin  let  the  old  action 
go  on.  Dispensing  with  the  appraisement,  the  defendant 
might  remain  remediless  as  to  the  value.  Many  practical 
disadvantages  readily  present  themselves  for  iHustratioa. 

As^a  general  rule  it  cannot  be  contended,  that  the  plaintiffs 
and  the  officer  may  agree  to  waive  the  duty  of  the  officer. 
The  counsel  feeling  this,  put  Tyson  8f  Jfarris  on  the  ground 
of  co-labourers  with  the  plaintiffs — as  abandoning  the  pro- 
perty to  them  by  the  plaintiffs. 

The  office  of  the  writ  can  only  be  waived  by  the  agree- 
ment of  both  parties,  and  which  must  be  at  the  time  of  ser- 
vice, and  a  subsequent  agreement  will  not  avail  here  as  it 
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leaves  the  property  in  the  custody  of  the  law,  at  the  period 
of  the  execution  of  this  writ. 

Then  as  to  the  com.  Wilsony  the  sheriff,  executing  the 
replevin  of  the  com,  made  no  agreement  Murray  made  one 
as  to  the  flour.  Boggs  had  no  power  over  the  com  which 
was  in  custody  at  the  time  of  the  service  of  the  2d  replevin. 
Is  the  custody  as  to  the  com  waived,  and  how  ?  The  act  of 
waiver  it  is  contended,  is  in  the  written  receipt.  The  whole 
act  is  in  writing.  The  paper  is  tbe  evidence  of  the  waiver, 
and  the  court^by  the  11th  instraction,  have  put  the  construc- 
tion of  the  paper  to  the  jury.  This  was  error.  The  con- 
struction of  tbe  receipt  was  for  the  court,  who  should  have 
determined  what  the  signers  intended  by  it.  It  wa&  for  the 
court  to  say,  waiver  or  no  waiver. 

Under  what  circumstances  do  the  court  say  it  may  operate 
as  a  waiver  ?  If  combined  with  parol  evidence,  that  with  the 
paper,  might  be  left  to  the  jury.  But  in  such  case  the  court 
should  have  instructed  the  jury  what  circumstances  were  ne- 
cessary to  constitute  the  receipt  a  waiver ;  the  preliminaiy  facts 
on  proof  of  which  the  paper  might  operate  as  a  waiver.  Tbe 
knowledge  of  Boggs^  flour  being  receipted  for,  could  have  no 
influence  on  the  rights  of  the  other  parties.  The  evidence  is 
not  put  on  the  ground  of  an  agreement  made  for  Powell  and 
confirmed  by  him,  but  because  another  made  an  agreement 
and  PoweU  knew  it,  it  is  inferred  that  Powell  designed  to 
waive  his  right.  When  an  irregularity  of  procedure  is  to  be 
waived,  it  should  be  known,  and  the  waiver  predicated  on  it. 
Here,  then,  is  no  evidence  that  PoweU  knew  there  was  irregu- 
larity. The  receipt  and  parol  agreement  were  made  with 
Boggs f  it  has  no  reference  to  any  irregularity ;  the  agreement 
might  or  might  not  apply  to  that ;  the  juiy,  therefore,  should 
have  been  instracted  to  find  the  knowledge  of  Powell  of  this 
irregularity.  Waiver  is  an  intentional  act,  founded  on  intent, 
as  that  a  party  made  a  waif  of  his  right.  He  knew  he  had 
it— threw  it  away — no  such  fact  put  to  the  jury. 

Tbe  service  of  a  writ  on  property  in  the  custody  of  the  law, 
IS  a  nullity ;  it  is  a  void  act,  and  so  the  court  will  ever  re- 
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gard  it  3  Oiiity  Prac.  622.  An  irregularity  may  be  waiv- 
ed ;  a  void  act  cannot  be  waived.  A  nullity  is  some  essen- 
tial delect  in  procedure.  Where  the  law  has  prohibited  an 
act,  it  is  an  essential  defect  to  proceed  against  it.  A  step  in 
a  cause,  inconsistent  with  the  idea  of  antecedent  proceedings, 
being  a  nullity,  is  no  waiver  of  objection  of  that  ground 
where  it  e3:ists# 

What  is  of  the  essence  of  waiver?  Implied  waiver  is  an 
act  done  inconsistent  with  that  which  is  insisfted  on  as  an  ob- 
jection. The  objection  is,  that  ^e  com  was  in  the  custody 
of  the  Isw,  because  it  was  not  delivered  to  Powell.  There  is 
merely  a  receipt  for  the  com  on  the  29th  April#  This  is  no 
waiver  of  the  misconduct  of  the  plaintiff  in  suing  forth  his 
writ  on  the  26th  April.  At  least  the  receipt  is  an  equivocal 
act,  and  to  make  it  operate  as  a  waiver,  the  plaint^  who 
reired  on  it  in  that  character,  should  have  furnished  the  addi- 
tional proofs 

Upon  the  question  of  fraud,  I  contend,  that  an  assignee  wiQ 
be  regarded  as  the  vendee,  except  where  the  former  has  given 
value.  Where  the  property  fraudulently  acquired  is  surren- 
dered in  payment  of  a  precedent  debt,  it  will  not  avail  the  as- 
signee as  agtiinst  die  injured  party*  Root  v$^  Fteiukj  13 
Wend.  blO. 

In  such  inquiries  nice  questions  of  insolvency  ought  not  to 
be  entertained ;  but  a  man  engaged  in  business,  known  to 
himselfto  be  insolvent,  to  such  a  degree  that  the  vendor  would 
not  trust  him,  does  commit  a  fraud  in  purchasing  for  cash. 
If  non-payment  is  the  sole  fraud,  the  intent  to  pay  may  give 
the  rule;  bat  sudi  intent  is  not  the  sole  fraud.  Itis  not  tfie 
only  evidence  in  this  case. 

In  a  contract  of  sale,  as  between  vendor  and  vendee,  good 
faith  must  be  observed  in  the  making. 

Whatever  good  fistith  requires  to  be  disclosed,  is  as  objec- 
tionable in  law  and  morals  when  not  disclosed,  as  to  mislead. 

The  exceptions  are,  where  the  grounds  of  knowledge  are 
equally  to  both  parties,  what  is  called  the  judgment  of  the 
quality  of  an  article  purchased. 
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Would  knowledge  of  insolvency  be  likely  to  influence  par- 
ties in  making  contracts?  Is  it  material?  Is  there  no  obUga- 
tion  to  disclose  a  fact  which  would  prevent  the  coBtraet  ? 
Concealment  is  wilful  withholding.  If  a  party  misrepre^ 
sents,  the  courts  will  vacate  hks  acts.  Fraud  is  the  suppres- 
sion of  truth.  What  honesty  demands  is  to  be  disclosed ; 
iK>i>-disclosure  is  suppression.  The  decisions  have  not  shut 
out  these  principles,  and  commercial  policy  cannot  sanctioa 
opposite  doctrines.  Chapman  Sf  Schoolcraft  vs.  Lathorpy 
6  Cowetij  116, 117.     Luptn^  et  <d  v$,  Marie j  2  Paxge^  172. 

The  iiistruetion  of  the  court  below  looks  to  the  non-intent 
to  pay  at  the  formation  of  the  contract,  as  the  only  ground  of 
firaudr  I  deny  this  princrple^  The  meditation  to  defraud,  is 
not  always  necessarily  material.  Consequences  which  are 
fraudulent,  are  sufficient  to  vacate ;  they  work  a  fraud  inde- 
pendent of  intention,  as  where  an  insolvent,  without  any  rea- 
sonable hope  to  pay,  contracts.  Will  any  one  say  that  is  not 
void?  He  has  not  a  plank  to  swim  on;  no  reasonable  ex- 
pectation to  pay.  Reliance  on  friends  will  not  do.  In  sueh 
a  case  his  intent  is  not  material ;  from  bis  position  as  puf- 
ebaser,  he  practised  a  fraud.  Hxwsein.  Crowe^  21  Serg^and 
Low.  477.  Jfoble  vs.  AdamSf  7  Taunt.  61.  17  Serg.  and 
Low.  290.  He  is  bound  to  disclose ;  non-piiyment  is  the 
necessary  result  of  his  act,  which  is  a  fraud* 

The  instruction  has  a  tendency  to  mislead  the  jury ;  it  left 
open  that  both  the  want  of  means,  and  the  intent  to  defraud 
must  be  found.  It  has  been  put  as  if  the  want  of  means  was 
not  evidence  of  intention.  The  insolvency  was  established 
before  the  delivery  of  the  goods.  I  consider  the  distinctions 
between  fixed  design,  and  a  spirit  of  reckless  adventure  futile 
and  ridiculous ;  that  the  purchases  of  both  are  equally  unlaw- 
fid  and  fraudulent. 

Then  again,  is  the  dq>osite  of  the  bill  of  lading  in  the  post 
office  at  Baltimore^  a  delivery  to  the  consignee  at  Boston  ? 
If  we  admit  that,  if  the  bill  of  lading  had  been  received  by  the 
consignees,  the  question  still  recurs,  would  that  have  conferred 
tide?  Morrison  vs.  Gray  and  anotkery  9  Serg.  and  Low.  40&, 
35  V.9 
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is  an  authority  for  the  appellants.  The  bill  of  lading  in  its 
transit,  is  not  more  elKcacious  than  the  goods  in  their  transit. 
The  representative,  the  bill  of  lading,  is  not  more  eflFective 
than  its  principal,  the  goods.  It  is  at  most  but  a  constructive 
delivery.  Then  can  a  factor,  constructively  in  possession,  of 
what  is  constructively  his,  bring  his  action  of  repfemn  for  pro- 
perty, constructively  delivered  to  the  defendant  ?  It  seems  to 
me  not. 

Stephen,  J.  delivered  the  opinion  of  the  court  : 
This  case  involves  several  questions,  some  of  which  are  of 
considerable  importance,  and  the  decision  of  which  is  attend- 
ed with  no  litde  difficulty.  It  is  an  action  of  replevin,  insti- 
tuted in  the  court  below,  by  the  appellees  against  the  appel- 
lants, to  recover  a  quantity  of  com  and  flour,  which  had  been 
fold  by  separate  and  distinct  contracts  by  the  appellants  to 
certain  persons,  from  whom  the  appellees  claim  to  have  de- 
rived title.  We  do  not  thmk  that  the  county  court  were  wrong 
in  rejecting  the  defendants'  first  prayer.  The  principle  i$ 
unquestionable,  that  property  while  in  the  custody  of  the  law 
eannot  be  replevied;  and  the  reason  is,  that  the  law  will  not 
be  so  inconsist^it  with  itself,  as  to  be  auxiliary  or  lend  its  aid 
to  an  act  which  would  operate  to  defeat  its  own  purposes. 
But  the  court  were  called  upon  to  instruct  the  jury,  that  if 
they  found  that  the  writ  of  replevin  vriiich  issued  in  diis  case, 
was  executed  before  the  service  of  the  first  replevin  upon  the 
same  property,  and  while  it  was  in  the  custody  of  the  sheriff, 
then  the  plaintiff  was  not  entitled  to  recover.  There  being 
evidence  in  the  cause  to  go  to  the  jury,  to  prove  a  waiver  on 
the  part  of  the  plainti£&  in  the  original  replevin^  of  the  deliveiy 
of  possession  to  them,  under  their  writ  against  the  defendants  in 
that  action,  the  court  would  have  erred  in  giving  a  positive 
instruction  to  the  jury,  in  the  maimer  required  by  the  de- 
fendants'^r<^  prayer. 

We  think  that  the  court  below  did  not  err  in  refusing  to 
grant  the  defendants'  second  prayer  to  the  extent  to  which  they 
were  asked  to  instruet  the  jury ;  that  is  to  say,  that  the  plain- 


Digitized  by 


Google 


OF  MARYLAND.  876 


Powell,  et  al  vi.  Bradlee  &  Co.— 1887. 


ti&  could  not  recoyer  at  all  in  that  suit,  upon  the  state  of  facts 
assumed  by  the  prayer,  and  upon  which  it  was  predicated. 

Without  deciding  whether  two  defendants  can  be  sued  joint- 
ly in  one  action  of  replevin,  for  several  parcels  of  property, 
severally  owned  and  separately  taken  and  detained,  we  think 
that  such  a  misjoinder  (if  it  be  one)  would  not  have  warrant- 
ed the  instruction  asked  from  the  court,  because  such  an  ob- 
jection is  not  altogether  fiaital  to  the  action ;  but  the  defect 
may  be  cured  by  putting  the  party  to  his  election,  as  was  done 
in  2  Johns.  Rep.  228.  And  we  find  also,  that  a  misjoinder 
of  counts  in  a  declaration,  may  not  only  be  cured  by  an  exer- 
cise of  the  right  of  election,  but  also  by  the  verdict  of  the  jury 
finding  for  a  plaintiff  on  one  count,  and  for  the  defendant  on 
the  other ;  as  where  an  action  is  brought  against  a  defendant 
in  his  personal,  and  also  in  his  representative  capacity,  which 
would  be  a  misjoinder  of  counts ;  the  defect  may  be  cured  by 
verdict     Gould  Plea.  217. 

The  court,  we  think,  were  also  right  in  rejecting  the  defen- 
dants' Mtrd  prayer,  because  there  being  evidence  in  the  cause 
of  usage  to  deliver  the  flour  when  sold  for  cash,  without  demand- 
ing the  cash  at  the  time  of  delivery,  the  instruction  asked  for 
by  the  defendants'  prayer,  that  no  property  passed  on  the  de- 
liveiy  unless  the  cash  was  paid  or  tendered  at  that  time,  was 
I»t>perly  rejected  by  the  court,  as  such  an  instruction  would 
have  withdrawn  from  the  jury  the  consideration  of  such  usage, 
and  the  effect  of  it  upon  the  contract  in  this  case,  as  to  the 
necessity  of  making  such  payment  simultaneously  with  the 
delivery  of  the  flour  purchased. 

We  do  not  think  that  the  court  erred  in  refusing  theyJwr/A 
prayer  of  the  defendants,  relative  to  the  insolvency  of  Tyson 
if  JVbrrisy  at4he  time  they  made  the  purchases  of  the  flour  and 
corn  in  this  case.  The  prayer  seems  to  have  been  founded 
on  the  idea,  that  the  sale  was  firaudulent  if  the  vendees  knew 
themselves  to  be  insolvent  at  the  time  of  the  purchase,  and  did 
not  communicate  that  circumstance  to  the  vendors ;  knowing 
at  the  time  that  they  were  ignorant  of  the  fact,  and  had  not 
the  means  of  becoming  acquainted  with  it.     The  law,  it 
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seems,  does  not  sanction  such  an  elevated  tone  of  morality  in 
mercantile  dealings,  as  would  have  warranted  the  granting  of 
the  prayer,  to  the  extent  asked  for  by  the  defendants  in  this 
case.  Such  a  strict  and  rigid  doctrine,  considering  the  vicis- 
situdes and  changes  incident  to  mercantile  life,  would  go  far 
to  cramp  the  operations  of  trade  and  commerce,  and  has  not 
received  the  countenance  of  the  courts  of  justice,  either  in  this 
state  or  else\diere,  as  far  as  we  have  been  able  to  ascertain. 
Moreover,  the  proceeds  of  sales  of  the  property  purchased, 
might  have  enabled  them  to  fulfil  their  contract,  and  from  any 
thing  which  appears  might  have  been  intended  to  be  applied 
to  that  purpose. 

Nor  do  we  think  that  the  court  erred  in  refusing  to  grant 
the  Jifth  prayer  of  the  defendants.  By  the  terms  of  the  bill  of 
lading,  the  property  was  to  be  delivered  to  Jasiah  Bradlee  fjp 
Co.  or  to  their  assigns,  he  or  they  paying  freight  for  the  same. 
This  we  think  vested  the  legal  title  in  them,  and  enabled  them 
to  maintain  the  present  suit.  <^  If  goods  by  a  bill  of  lading 
are  consigned  to  A,  he  is  the  owner,  and  must  bring  the  action 
if  they  are  lost;  but  if  the  bill  be  special  to  be  delivered  to  A, 
for  the  use  of  B,  B  ought  to  bring  the  action."  2  Liver,  on 
Jlgen,  117,  and  the  cases  there  cited.  In  6  Serg.  and  Raw. 
TUghmany  Ch.  J.  sajrs,  **  in  deciding  on  the  legal  proper^,  the 
court  will  look  to  the  face  of  the  bill  of  lading ;  but  in  ascer- 
taining the  equitable  owner^  the  invoices,  letters  of  advice,  and 
other  collateral  evidence,  will  be  resorted  to.'* 

For  reasons  already  given,  we  think  the  court  did  not  err 
in  refusing  to  grant  the  defendants'  sixth  prayer,  to  the  lull  ex- 
tent to  which  they  were  asked  to  go  in  their  instruction  to  the 

We  think  the  court  were  right  in  refusing  to  grant  the  de^ 
fendants'  seventh  prayer,  because  there  was  evidence  to  go  to 
the  jury,  from  which  they  might  have  found  a  waiver  of  ac- 
tual delivery  by  the  plaintiffs  in  the  original  replevin^  and  the 
granting  of  the  instruction  by  the  court,  might  have  tended  to 
mislead  the  jury  as  to  their  right  to  make  such  deduction. 

W^  think  the  court  were  also  right  in  refusing  the  defen- 
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dants'  e^fUh  prayer,  because  there  was  evidence  to  go  to 
the  jury,  from  which  they  might  have  found  a  waiver  of  the 
delivery  of  the  com  before  the  service  of  the  writ  of  replevin 
issued  in  this  case. 

We  think  the  court  below  were  also  right  in  refusing  the 
defendants'  mnih  prayer,  for  the  reasons  we  have  already 
assigned  in  a  preceding  part  of  this  opinion.  The  misjoinder 
of  the  causes  of  action,  if  it  was  one,  did  not  go  totally  to 
defeat  the  action,  and  therefore  did  not  warrant  the  prayer  to 
the  full  extent  in  which  it  was  made. 

For  the  same  reason,  we  think  the  court  below  committed 
no  error  in  refusing  to  grant  the  defendants'  tenth  prayer. 

After  refusing  the  defendants'  prayers,  the  court  delivered 
several  instructions  to  the  jury,  the  accuracy  of  which  is 
brought  before  this  court  for  revision,  and  which  vdU  now  be 
considered  and  decided  upon. 

Woefully  concur  with  the  court  below  in  their ^r«^  instruc- 
tion to  the  jury.  Although  the  sale  of  the  goods  was  for 
cash,  yet  it  was  competent  for  the  vendors  to  waive  the  cash 
payment  by  an  unconditional  delivery  of  the  goods,  without 
a  concurrent  demand  of  the  money  at  the  time  the  delivery 
was  made.  They  had  a  clear  right  to  dispense  with  the  cash 
payment,  and  it  was  unquestionably  waived  by  an  uncondi- 
tional delivery,  unaffected  by  any  fraud  on  the  part  of  the 
purchaser  in  obtaining  it.  In  such  a  case,  the  condition  of 
payment  simultaneously  to  be  made  according  to  the  con- 
tract, would  be  waived,  and  the  right  of  property  would  pass. 

We  can  perceive  in  the  second  instruction  of  the  court  to 
the  jury  no  error,  except  that  they  have  withdrawn  from  the 
jury  the  decision  of  the  question  of  fraud  in  the  purchase  of 
the  property.  This  was  no  doubt  inadvertently  done,  as 
their  attention  was  very  properly  drawn  to  the  consideration 
end  decision  of  that  fact  in  the  previous  instruction. 

It  does  not  appear  that  the  court  have  committed  any  error 
in  their  third  instruction  to  the  jury.  The  court  rightly  left 
it  to  the  jury  to  find  the  fact  of  usage,  and  to  decide  whether 
the  vendors  of  the  articles  acted  in  reference  to  it  at  the  time 
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of  the  delivery,  so  as  to  preyent  the  delivery,  if  made  iincoQ- 
ditionallj,  from  operating  as  a  waiver  of  the  cash  payment. 
If  the  delivery  was  unconditional,  and  without  reference  to 
the  usage,  the  title  passed.  If  it  was  made  with  reference 
to  the  usage,  which  was  a  question  of  intention,  then  the  title 
did  not  pass,  if  the  cash  was  not  paid  when  tha-eafter  de- 
manded. 

In  making  the  deliveiy,  it  was  imquestionably  competent 
for  the  vendors  to  waive  the  saving  operation  of  the  usage 
upon  their  rights ;  and  to  transfer  the  title  by  an  uncondi- 
tional delivery  if  they  thought  proper  to  do  so. 

We  concur  with  the  court  below  in  their  fourth  instruction 
to  the  jury,  as  to  the  invalidity  of  the  contract  upon  the 
ground  of  fraud,  upon  the  hypothesis  that  the  jury  should 
find  the  facts  therein  stated,  to  be  true ;  but  we  think  they 
erred,  in  telling  the  jury  that  the  plaintiffs  would,  nevertheless, 
acquire  a  good  title  by  the  bill  of  lading,  if  they  became  cre- 
ditors subsequent  to  the  delivery  of  the  goods  to  Tyson  fy 
JforriSj  (of  which  £aict  there  was  not  a  particle  of  proof,)  and 
without  adding  that  they  became  such  creditors,  bona  Jide^ 
upon  the  feiith  of  the  consignment  and  shipment  of  those  very 
goods.  Upon  no  other  grounds  could  they  acquire  a  tight, 
when  none  passed  to  the  persons  under  whom  they  claimed. 
In  such  a  case,  good  faith,  and  a  valuable  consideration, 
would  be  essential  constituents  of  a  good  title  in  any  person 
claiming  imder  them. 

We  think  the  court  erred  in  the  ^h  instruction  given  by 
them  to  the  jury,  in  directing  the  jury,  that  before  they  could 
find  the  sale  of  said  goods  fraudulent  and  void,  they  must 
find  that  Tyson  4r  JVorris  knew  that  they  were  not  able  to 
pay  for  the  goods,  and  that  they  would  not  be  able  to  pay 
for  them,  and  neither  intended  nor  expected  to  pay  for  them. 
The  jury  could  not  well  find  that  Tyson  if  JVbrris  knew  that 
they  would  not  be  able  to  pay ;  it  was  sufficient  for  the  jury 
to  find,  in  that  respect,  that  they  knew  themselves  to  be  in- 
solvent, and  had  no  reasonable  expectation  of  paying  for  the 
goods  purchased.     The  netessary  tendency  of  such  an  in- 
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struction  was  calculated  to  bewilder,  embarrass,  and  mislead 
the  jury  in  their  deliberations,  and  was  therefore  erroneous. 
In  21  Serg.  and  Low.  477,  the  above  principle  seems  to  be 
decided.  In  that  case,  a  vendee,  under  terms  to  pay  for 
goods  on  delivery,  obtained  possession  of  them  by  giving  a 
check  which  was  afterwards  dishonoured,  and  the  court  hdd, 
that  he  gained  no  property  in  the  goods,  if  at  the  time  of 
giving  the  check,  he  had  no  reasonable  ground  to  expect  that 
it  would  be  paid.  The  transaction  would  be  fraudulent,  and 
the  property  would  not  pass. 

For  the  reasons  already  given,  we  think  the  court  bdow 
were  right  in  their  sixth  instruction  to  the  jury. 

We  think  the  court  below  erred  in  their  seventh  instruction 
to  the  jury,  by  requiring  them,  before  they  found  against  the 
plaintiffs,  to  find  that  the  plaintiffs  never  made  to  Tyson  fy 
Jforris  any  advances,  nor  contracted  for  them  any  responsi- 
bilities upon  the  faith  of  said  consignment,  when  there  was 
BO  evidence  in  the  cause  upon  which  the  jury  could  find  such 
a  fact.  Such  an  instruction  was  erroneous,  as  tending  to 
mislead  the  jury  in  the  formation  of  their  verdict. 

For  similar  reasons,  we  think  the  court  erred  in  their  eighth 
instruction  to  the  jury,  by  requiring  them  to  find  that  certain 
facts  did  not  exist,  of  which  there  was  no  evidence,  before 
they  could  find  a  verdict  against  the  plaintiffs,  and  that  they 
had  no  right  to  recover.  Such  instruction  was  calculated  to 
mislead  the  jury,  and  was  therefore  erroneous.  There  was 
no  evidence  in  the  cause  of  any  advances  made,  or  responsi- 
bilities incurred  by  the  plaintiff  for  Tyson  if  Jforris  on  ac- 
count of  said  com  or  flour. 

We  can  perceive  no  error  in  the  ninth  instruction.  If  the 
goods  were  sold  on  credit,  and  not  for  cash,  and  were  deli- 
vered to  the  purchasers  in  the  absence  of  fraud,  there  can  be 
no  doubt  that  the  property  passed  firom  the  vendors  to  the 
vendees,  and  the  plaintiffs  would  be  entitled  to  recover. 

The  tenth  instruction  we  think  was  also  correct.  It  was 
no  doubt  competent  for  the  BoggSy  one  of  the  defendants,  to 
make  the  agreement,  dispensing  with  the  actual  delivery  of 


Digitized  by 


Google 


960  CASES  IN  THE  COURT  OF  APPEALS 

Grove  w.  Fresh. — 1837. 

the  goods  for  \^hich  the  writ  of  replevin  issued,  so  as  to 
legalize  the  execution  of  the  process  of  replevin^  then  in  the 
hands  of  the  sheriff,  and  which  he  was  about  to  execute  for 
the  plainti^  in  this  suit.  If  he  did  make  such  an  agreement 
for  that  purpose^  he  would  be  precluded  by  it  from  raising 
the  objection,  that  the  goods  were  in  the  custody  of  the  law, 
on  the  ground  that  such  an  objection,  thereafter,  would  be 
fraudulent,  and  a  violation  of  fair  dealing  and  good  faith. 

We  cannot,  however,  concur  with  the  court  below,  in  their 
eleventh  instruction,  which  does  not  stand  upon  grounds 
equally  tenable  with  those  contained  in  the  next  preceding 
instruction.  There  was  no  agreement  to  be  found  by  the  >ury, 
dispensing  with  the  delivery  of  the  corn,  for  die  purpose  of 
enabling  the  o£5cer  to  execute  the  writ  oi  replevin  then  in  his 
handsy  previously  to  the  execution  of  that  writ ;  and  the  ob« 
jection,  that  the  goods  were  in  the  custody  of  the  law  when 
the  writ  of  replevin  was  executed,  might  well  have  been 
made,  without  any  violation  of  good  faith,  even  if  the  hypo- 
thetical statement  of  facts  contained  in  the  court's  instruction 
had  been  found  by  the  jury  to  have  existed.  The  subsequent 
ratification  of  the  act  of  the  officer  in  making  the  replevin^  if 
found  by  the  jury,  would  have  been  purely  voluntary,  and 
being  founded  upon  no  valid  consideration^  was  not  obliga- 
tory upon  the  defendants. 

JUDGMENT  REVERSED  AND   PROCEDENDO  AWARDED. 


John  D.  Grove  vs.  William  H.  Fresh. — Deumherj  1837. 

Under  the  act  of  1820>  ch.  lei,  upon  a  bill  fifed  on  the  23d  of  ^une,  1885,  if 
the  mtbpetna  ia  returned  aerved  to  the  then  enaaing  Jaly  term,  and  the  de- 
fendant doea  not  appear,  an  interlocutory  decree  may  paaa  againat  him,  and 
an  ez  jparte  commission  issue  to  prove  the  allegations  of  the  bill. 

Upon  the  retufn  of  the  commission,  the  bill  is  not  to  be  taken  pro  confeao 
against  auch  defendant;  though  if  there  be  also  a  non-resident  defendant, 
against  whom  an  order  of  publication  has  been  passed,  it  ia  indispensable 
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to  a  final  decree  that  the  bill  shoold  be  taken  jpro  eonftsio,  as  against  the 
latter,  the  proof  under  the  commission  not  being  binding  upon  him. 

Multifariousness  in  a  bill  must  be  taken  advantage  of  by  demurrer,  and  it  is 
no  excuse  fi>r  not  having  presented  the  objection  in  that  form,  that  the  de- 
fiuidsnt  had  not  appeared  in  court  at  the  proper  time,  after  having  been 
summoned  to  do  so. 

The  copy  of  a  contract  between  private  persons  and  the  Chesapeake  and  Ohio 
Canal  Company,  is  not  evidence,  though  signed  by  its  clerk,  and  though  the 
company  upon  application  refuse  to  suffer  the  parties  interested  to  have 
the  ati^joal  to  return  under  the  commission. 

A  decree  which  directs  the  payment  of  money,  without  actual  or  constructive 
proof  of  its  receipt  by  the  party  directed  to  pay  it,  or  of  its  loss  by  his  neg- 
ligence or  misconduct,  is  erroneous. 

And  where  it  was  shown  that  the  defendant  had  received  a  certi^cate  of  debt 
from  the  Canal  Company,  in  December,  1883,  or  January,  1884,  and  the  biU 
which  assumed  its  payment  to  him  was  filed  in  June,  1886,  it  was  held  to 
be  too  short  a  time  to  make  the  presumption,  so  as  to  charge  him  per- 

^  soaally. 

Upon  a  bil)  for  an  account,  filed  by  one  partner  against  his  co-partnexs,  after 
the  termination  of  the  partnership,  all  the  parties  are  regarded  as  actors, 
and  file  decree  must  settle  the  partnership  concerns  as  if  each  partner  was 
a  iDompiainant,  filing  a  bill  against  his  co-partnets. 

The  claims  of  the  complainants  and  the  defendants,  and  of  the  defendants^ 
inter  te,  must  all  be  determined. 

QiKre.— Whether  a  decree  would  be  reversed,  which  merely  settles  the  rights 
of  the  complainant  and  defendants,  when  the  latter  had  not  appeared  in  the 
Court  of  Chaoceiy  befi>re  the  decree,  and  conaequently  filed  no  exceptions 
to  the  accounts  of  the  auditor,  upon  whi,ch  the  decree  was  based. 

Appcal  from  Chancery. 

On  the  23d  of  June,  1835,  William  H.  Fresh  filed  his  bill 
in  Chancery,  alleging  that  he,  with  a  certam  John  StocksdaUj 
entered  into  a  partnership,  for  the  purpose  of  obtaining  a  con- 
tract and  constructing  a  section  of  the  Chesapeake  md  Ohio 
Canal;  that  a  contract  was  accordingly  entered  into  between 
Stocksdale  in  his  own  name,  and  the  Canal  Company,  for  the 
construction  of  the  147th  section  thereof;  it  being  agreed  be- 
tween the  appellant  and  appellee  that  Fresh  should  be  con- 
sidered a  dormant  partner;  that  soon  after  the  contract  was 
entered  into,  the  parties  agreed  to  take  in  another  partner,  a 
certain  Joseph  Ward^  who  became  a  member  of  the  partner- 
ship ;  and  that  they  all  carried  on  the  work  for  their  joint  be- 
nefit,  under  the  name,  however,  of  Stocksdale  and  Ward  only ; 
36  V.9 
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that  after  they  had  been  some  time  engaged,  Stocksdale  sold 
all  his  interest  in  the  concern  to  John  D.  Grove^  with  the 
consent  of  the  appellee  and  his  partner,  Ward  }  and  that  they 
by  an  arrangement  with  the  company,  and  aH  the  other  paar- 
ties  concerned,  put  Grave  in  the  place  of  Stocksdate.  The 
bill  then  alleged,  that  the  section  was  completed  by  the  ap- 
pellant  and  appellee  and  said  Ward;  that  as  the  work  pro- 
gressed, Gror>e  from  time  to  time  received  therefor  large  sums 
of  money  £rom  the  Canal  Company,  which  were  paid  to  him 
as  the  contractor  with  the  company,  for  the  benefit  of  the  part- 
nership ;  that  besides  the  said  sums,  there  was  on  final  set- 
tlement between  the  company  and  the  said  Grave^  found  due 
to  the  said  section  $2,711  68,  and  that  a  certificate,  dated  in 
Januaiy,  1834,  was  issued  by  the  said  company  for  the  abore 
sum,  with  interest,  to  the  said  Grove;  that  the  money  in  the 
said  certificate  has  been  received  by  the  said  Grove,  and  ap- 
propriated to  his  own  use ;  and  that  he  has  also  converted  to 
his  own  use  certain  personal  property  of  the  partnership,  enu- 
merated in  the  bill,  and  that  complainant  furnished  materials 
in  the  business  of  the  partnership,  for  which  he  has  not  been 
iJlowed ;  that  a  settlement  was  asked  of  Grove j  which  he  re- 
fused to  enter  into  with  complainant.  Prayer  for  a  discovery 
of  the  partnership  effects,  and  an  account ;  for  a  subpcma 
against  John  D.  Grove,  and  an  order  of  publication  against 
Ward,  who  was  a  non-resident,  and  for  general  relief. 

A  subpcena  accordingly  issued  for  Grove,  and  an  order  of 
publication  was  passed  against  Ward. 

On  the  5th  August,  1836,  and  at  the  July  term  of  the 
Chancery  Court,  Grave  having  been  returned  summoned,  the 
usual  decree  was  passed  as  against  him,  declaring  that  the 
complainant  was  entitled  to  relief,  and  ordering  a  commis- 
sion to  take  proof,  for  the  purpose  of  showing  its  extent.  On 
the  same  day  a  commission  was  issued,  proof  was  taken,  the 
substance  of  which  sufficiently  appears  in  the  opinion  of  this 
court.  Proof  was  offered  of  the  contract  between  the  Canal 
Company  and  Stodcsdale.  The  cause  was  then  referred  to 
the  auditor,  who  reported  two  accounts,  one  against  the  ap- 
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pellant  in  favor  of  the  appellee,  for  a  balance  of  $1,153  41, 
and  the  other  against  Wordy  also  in  favor  of  the  appellee,  for 
$190  72.  The  former  account  assumed  upon  the  proof  of 
Lorenzo  Ambrosty  taken  under  the  commission,  that  Grove 
was  liable,  as  having  received  the  sum  due  on  the  final  set- 
tlement of  January,  1834,  firom  the  Canal  Company. 

At  December  term,  1835,  the  ChanceUor  {Bland)  decreed 
that  the  bill  of  complainant  should  be  taken  pro  confesso;  that 
the  report  of  the  auditor  should  be  confirmed ;  and  that  the 
defendants  should  respectively  pay  the  complainant,  or  bring 
into  court,  the  sums  reported  to  be  due  by  the  auditor,  with 
costs. 

From  this  decree  Grove  appealed. 

The  cause  was  submitted  on  the  written  arguments  of  the 
solicitors  for  both  parties,  to  Buchanan,  Ch.  J.  Stephen, 
Archer,  Dorset,  and  Chambers,  Judges. 

Price,  for  the  appellant 

The  whole  case  below,  from  beginning  to  end,  having 
been  proceeded  in,  heard,  tried,  and  determmed,  in  the  ab- 
sence of  Grovey  the  court  will  require  the  complainant  to 
make  out  his  case  according  to  strict  law.  It  will  take 
nothbg  for  granted  in  his  fevour.  No  answer  being  filed, 
there  was  no  issue  in  the  case,  and  nothing  therefore  can  be 
supplied  by  intendment,  or  by  legal  admission,  on  the  record. 

My  first  objection  is,  that  these  proceedings  were  a  little 
too  summary. 

By  the  act  of  1820,  ch.  161,  sec.  1,  when  a  subpcsna  is 
returned,  summoned,  against  a  defendant,  who  shall  fail  to 
appear  according  to  the  exigency  of  the  writ,  the  court  may 
enter  an  interlocutory  decree,  and  issue  a  commission  for 
taking  testimony  to  support  the  allegations  of  the  bill,  and 
upon  the  return  of  the  commission,  the  court  shall  proceed  to 
a  final  decree  in  the  cause  in  the  same  manner  as  if  the  defen- 
dant had  appeared  and  put  in  his  answer. 

By  the  2d  section,  whenever  such  bill  shall  charge  any 
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matter,  as  being  within  the  private  knowledge  of  the  defen- 
dant, and  shall  pray  a  discovery  on  oath,  as  to  such  matter, 
and  the  plaintiff  shall  satisfy  the  court,  on  oath,  taken  in  open 
court,  that  such  matter  does  rest  in  the  private  knowledge  o[ 
the  defendant,  and  there  is  reasonable  grounds  to  believe  that 
such  matter  does  exist,  the  court  may  take  this  bill  pro  coti'- 
fesso^  and  proceed  to  a  final  decree. 

By  the  act  of  1832,  ch.  302,  sec.  3,  when  a  defendant,  of 
full  age,  shall  be  returned  non  est  upon  two  succeseive  sui^ 
pcenasy  the  court  may  order  publication  of  the  substance  of 
the  bill  against  the  defendant,  as  if  he  were  a  non-resident^ 
and  as  if  the  case  made  in  the  bill  were  within  the  acts  relate 
ing  to  non-residents,  provided  that  each  of  said  sul^fxenas 
were  delivered  to  the  sheriflF,  or  other  officer,  at  least  twenty 
days  before  the  time  to  which  such  subpcena  was  returnable. 

Now  the  question  is,  what  did  the  legislature  intend  by 
the  act  of  1820?  Did  they  intend,  that  no  matter  how  short 
a  period  before  the  return  day,  a  subpcsna  may  be  issued)  or 
be  served  upon  the  d^endant,  if  he  fail  to  appear  ai  the 
return,  a  commission  may  go  out  instanter^  and  upon  its  re- 
turn, in  one  hour  thereafter,  a  final  decree  may  be  passed, 
and  the  defendant  be  precluded  forever  from  making  any  de- 
fence }  Or  did  they  intend  that  he  should  have  a  reasonable 
opportunity  of  being  heard  ? 

In  this  case,  as  we  have  seen,  the  bill  was  filed  on  the  23d 
of  June,  and  on  the  5th  of  July  following,  an  interlocutory 
decree  was  passed,  reciting  that  Grove  had  been  summoned 
and  had  failed  to  appear.  The  whole  interval  between  the 
filing  of  the  bill  and  the  date  of  the  decree,  is  twelve  days. 
Supposing  the  subpcena  to  have  heen  mailed  the  day  after  the 
bill  was  filed,  it  would  then  take  it  two  days,  or  it  might  be 
three,  according  to  the  course  of  the  mail,  to  reach  Hagers* 
town.  Then  it  might  be  a  week  before  the  sheriff  found  it 
convenient  to  seek  out  Grove  and  serve  the  writ.  Thus, 
from  eight  to  ten  days  were  almost  necessarily  consumed 
before  the  defendant  could  have  had  notice  that  a  suit  had 
been  instituted  against  him.     Grove  then  had  from  two  to 
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four  days  at  most,  within  which  to  ascertain  what  the  suit 
'wui  about — ^to  emfdoy  counsel — and  for  that  counsel  to  ap- 
^  pear.  And  here  it  will  be  remembered,  that  the  suit  was 
brought  in  a  court  situated  one  hundred  and  ten  miles  from 
'  the  residence  of  the  defendant.  If,  therefore,  the  time  given 
in  this  case,  be  considered  reasonable,  then,  one  hour  would 
be  as  good  as  the  whole  time  allowed  him. 

But  the  legblature  have  given  an  explanation  of  their 
intenticm  on  this  point,  by  the  act  of  1832,  above  referred  to. 
By  that  act  a  defendant  cannot  be  rendered  liable  to  a  decree 
by  publication  against  him,  until  two  non  estSy  which  neces- 
sarfly  require  two  tertnsj  and  each  subpcsna  is  required  to  be 
ia  the  hands  of  the  officer,  at  least  twenty  days  previous  to 
each  return  day.  Having  provided  these  guards  against 
surprise  by  the  act  of  1832,  can  it  be  possible,  that  by  the 
act  •€>{  1820,  which  merely  provides  a  different  mode  of  doing 
tile  fitme  thing,  itcoukl  be  intended,  that  a  final  decree  might 
be  had  against  a  dtizen,  before  he  could  by  any  diligence, 
aeeuie  an  afqpearance,  or  file  his  answer? 

If  the  rules  of  the  court  of  Chancery  do  warrant  such  pro- 
ceedings, those  rules  are  against  the  spirit  of  the  act  of  1820, 
attd  ou^bt  to  be  reformed.  With  such  rules  to  work  with,  it 
wouM  be  the  easiest  thing  imaginable,  so  to  contrive  mat- 
ters, as  in  every,  case  to  deprive  a  party  of  his  defence.  I  do 
not,  however,  intend  to  intimate  the  possibility  of  any  such 
con^vaboe  in  this  particular  case. 

2d  Oa^EOTioBr. — By  the  decree  of  the  chancellor  it  is 
adjudged  and  decreed,  that  the  bill  be  taken  pro  conftsso. 
This  is  wrong.  By  the  act  of  1820,  ch.  161,  sec.  1,  already 
referred  to,  the  dtanoellor  is  authorized,  upon  the  return  of 
the  ex  parte  commis^on,  to  proceed  to  a  final  decree  in  the 
cause,  in  the  game  nhannet  as  if  the  defendant  had  appeared 
and  put  in  hu  anmoer.  Now  a  bill  is  never  taken  pro  con- 
feeso  when  the  party  has  answered.  The  2d  section  of  the 
sA>0¥e  act,  provides  that  in  certain  particular  cases  under  that 
law,  the  biU  ms^  be  taken  pro  corfeesoy  but  this  is  not  one  of 
thoie  cases. 
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In  reply  to  this  objection  it  may  be  said,  that  admitting 
the  objection  to  be  valid,  it  does  not  alter  the  result.  But  I 
haye  a  right  in  a  case  like  this,  to  insist  upon  all  the  forms. 
Admitting  the  chancellor's  right  to  hang  Gfrooe,  I  only  insist 
ttiat  he  shall  hot  drown  him. 

3d  Objection. — The  bill  is  vicious  and  demurrable  for 
multifariousness.  The  bill  is  professedly  filed  by  one  person 
against  two  others,  all  of  whom  had  been  partners,  for  the 
purpose  of  having  an  account  of  the  partnership  transactions. 
In  such  a  case  the  chancellor  has  an  undoubted  jurisdiction ; 
but  the  bill,  afl^r  stating  in  what  manner  the  two  defendants 
wrongfully  applied  the  partnership  assets  to  their  own  use, 
proceeds  to  allege,  that  Gravcy  one  of  the  defendants,  <<  did 
also  convert  to  his  own  use  a  horse  and  cart  which  belonged 
to  your  orator  alone.''  And  this  same  horse  and  cart  are 
made  an  item  of  charge  in  the  auditor's  account,  thus^  ^*  To 
one  sorrel  horse  and  cart,  the  propertjr  of  Ereshy  taken  by 
Grave  and  converted  to  his  own  use,  $86."  Whereupon^ 
the  chancellor  passes  his  decree  for  the  whole,  induding  the 
horse  and  cart. 

Upon  this  point,  I  refer  to  the  following  authorities :  Sid 
Red.  Tr.  PI  181,  and  note  {b)  ibid.  Brookes  vs.  Ld.  mU- 
worthy  1  Mad.  Rep.  86,  88,  and  note  (d)  ibid.  Salvidge  vs. 
Hydey  5  Mad.  138.     S.  C.  on  Jlppealj  1  Joe.  Rep.  161. 

In  Salvidge  and  Hyde^  1  Jac.  Rep.  151,  a  bill  for  an  ac- 
count of  a  testator's  estate,  and  also  to  set  aside  sales  made 
by  the  executor  and  trustee  to  himself,  and  to  another  person, 
held  multifkrious. 

In  Brooks  vs.  Ld.  WMworthy  1  Mad.  Rep.  86,  the  bill 
was  against  several  distinct  purchasers  and  others,  and  held 
multifarious. 

In  Cooper* s  Eq.  PI.  182,  it  is  said,  "  that  tfie  court  will  not 
permit  several  plaintifis  to  demand  by  one  bill,  several  matters 
perfectly  distinct ;  nor  one  plaintiff  to  demand  several  matters 
of  distinct  natures  against  several  defendants."  Again,  183, 
Ubidy  '<  even  when  joint  and  separate  demands  were  joined  in 
one  bill,  a  demurrer  was  allowed" 
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In  Davoe  vs.  Fanning^  4  John.  Ch.  Rep.  199,  the  attempt 
was  to  blend  together  a  demand  by  the  plaintiff  as  legatee, 
against  the  defendant  as  executor,  with  a  demand  of  the  plain- 
tiff in  his  private  capacity,  against  the  defendant  in  his  indi- 
vidual charact^ ;  and  the  bill  was  dismissed  with  costs.  See 
what  the  chancellor  says  in  the  same  case,  p.  204.  The  last 
is  this  case  exactly. 

It  may  be  urged  that  the  objection  to  a  bill  for  multifarious- 
ness, must  be  taken  advantage  of  by  demurrer,  and  cannot  be 
made  at  the  hearing.  The  law  thus  stated  is  admitted,  but 
in  this  case  the  defendant  having  been  deprived  of  the  oppor- 
tunily  of  making  any  defence,  cannot  be  held  to  have  waived^ 
this  or  any  other  objection.  If  a  defendant  submits  to  answer 
a  bill  on  its  merits,  he  is  very  properly  held  to  have  waived 
all  objections  which  go  merely  to  the  form  of  proceeding,  but 
in  the  absence  of  any  defence  whatever,  there  can  be  no 
waiver. 

4th  Objection. — ^The  contract  between  Stocksdale  and 
the  Canal  Company,  if  any  such  there  be,  is  not  established  by 
legal  proof.  It  is  attempted  to  be  established  by  exhibiting 
a  paper,  purporting  to  be  a  copy  of  such  contract,  signed  by 
John  P.  Ingle  J  clerk,  &c.  and  then  by  adducing  two  witnesses, 
who,  looking  at  the  coptfy  say  it  is  a  true  copy.  The  points 
under  this  objection  are, 

1.  That  the  orig^al  ought  to  have  been  produced.  See 
GurleyU  Eq.  Ev.  100. 

2.  The  original  ought  to  have  been  produced,  and  wh^i 
produced  ought  to  have  been  proved,  there  being  no  express 
or  implied  admission  of  its  execution  under  interrogatories  in 
the  conmion  form,  viz.  ^^  Look  upon  the  paper  writing  here 
shown  you  at  this,  the  time  of  your  examination,  marked  with 
the  letter  A,  was  the  same,  at  any  and  what  time,  signed,  seal- 
ed and  delivered  by  any,  or  what  person  or  persons,  in  your 
presence."    See  Gurley^s  Eq.  Ev.  98. 

3.  The  copy  here  adduced  is  a  mere  nullity.  The  law  on 
this  subject  is  well  stated  in  Qurky^t  Eq.  Ev.  106,  107,  from 
which  I  make  the  following  extracts : 
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<<  When  an  officer  is  especially  authorized  to  make  out  co- 
pies, not  by  the  law,  but  by  the  court,  these  are  the  common 
office-copies  of  wMch  so  constant  an  use  is  made  in  equity. 
In  all  courts  they  are  admitted  for  convenience,  in  the  cause 
to  -which  they  belong,  and  are  in  fact,  so  far,  equiyalen^  to 
the  record  itself." 

Here  I  remark,  that  this  doctrine  is  given  in  relation  to«ii 
judicial  record,  when  if  the  original  is  produced  it  proves 
itself,  and  does  not  require  any  additional  proof,  as  in  case  of 
a  deed,  of  its  execution. 

Again :  ^^  If  a  person  in  an  official  situation  makes  out  a 
copy  and  signs  it,  without  having  any  especial  authority  to  do 
so,  there  is  no  advantage  whatever  gained ;  he  must  appear 
and  swear  to  it  like  any  other  individual.'^ 

Again ;  ^^  If  no  exemplification  or  properly  authenticated  copy 
has  been  procured,  a  copy  sworn  to  have  been  examined  with 
the  original^  is  admitted  in  proof  of  a  record.  Here^  as  io 
proving  statutes,  the  witness  must  swear  that  be  has  either 
compared  it  line  by  line,  or  that  he  has  looked  over  it  while 
the  original  was  being  read  jaloud.'* 

It  will  be  seen  by  reference  to  the  charter  of  the  Canal  Com- 
pany, {act  o/*1824,  chap.  79,  sec.  3,  4>)  that  the  powers  and 
duties  of  the  clerk  of  Uiat  company  are  not  specified.  The 
4th  section  merely  gives  power  to  the  president  and  directors 
to  appoint  a  clerk. 

There  is  nothing  said  in  Gurley^s  treatise  of  the  admission 
of  copies  of  private  documents ;  from  which  it  may  be  infer- 
red, that  such  mode  of  proof  is  inadmissible.     See  page  118. 

For  these  reasons  I  hope  the  decree  will  be  reversed,  and 
the  defendant  admitted  in  the  court  below,  to  make  his  de- 
fence. 

DuLANY,  for  the  appdlee  c 

The  first  objection  urged  to  the  decree  of  the  chancellor,  in 
the  above  argument,  is,  that  under  the  true  construction  of  the 
act  of  1820,  ch.  161,  sec.  1,  the  proceedings  in  the  Chancery 
Court  were  too  sunmiary,  and  birried  on  with  illegal  preci- 
pitancy. 
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The  facts  stated  as  the  ground- work  of  this  objection,  are, 
that  the  bill  was  filed  on  the  23d  of  June,  1835,  and  on  the  6th 
of  July  following  the  interlocutory  decree  was  passed.  The 
answer  to  thi3  objection  is,  that  in  point  of /act  there  is  no 
ground  for  it.  The  interlocutory  decree  was  made  not  on  the 
6th  of  July,  but  on  the  6th  of  August,  if  the  copy  of  my  re- 
cord which  is  now  before  me  is  correct,  and  I  think  it  is ;  for 
the  commission,  which  the  record  says  was  issued  on  the  same 
day,  is  dated  on  the  6th  of  August.  See  record,  pages  7 
and  8. 

If  then  the  whole  case  was  tried  and  determined  in  the  ab- 
sence of  Grove^  that  absence  was  wilful,  and  continued  after 
full  notice  and  ample  opportunity  to  appear  and  be  heard,  if| 
indeed,  he  had  any  thing  to  urge  in  his  own  defence. 

But  even  if  the  facts  were  stich  as  have  been  supposed,  the 
interlocutory  decree  of  the  chancellor  would  have  been  fairly 
warranted  by  the  act  of  1820,  the  1st  section  of  which  pro- 
vides, among  other  things,  that  when  the  subpcena  shall  be 
*^  duly  returned  summoned,"  and  the  defendant  ^^fihall  fail  to 
appear  according  to  the  exigencies  of  the  writ,  or^  having  ap- 
peared, shall  fail  to  answer,"  &c.  then  the  chancellor  is  not 
only  "authorized,"  but  "required,"  on  application  made  to 
him,  to  enter  an  interlocutory  decree,  and  issue  a  commission 
eaf  parte  J  &c.  These  words  of  the  statute  are  too  clear  to 
admit  of  doubt.  The  time  when  the  interlocutoiy  decree  is 
required  to  be  passed  by  the  chancellor,  is  expressly  declared 
to  be,  when  the  defendant  shall  fail  to  appear  according  to  the 
exigency  of  the  writ;  then,  and  upon  that  default,  if  applied 
to,  the  chancellor  cannot  choose,  but  is  constrained  to  act  by 
the  imperative  terms  of  the  law ;  there  is  no  obscurity  to  be 
illustrated  by  a  reference  to  other  laws,  especially  to  the  act  of 
1832,  ch.  302,  sec.  3,  which  has  a  very  different  object  in 
view,  from  the  law  of  1820.  The  3d  section  of  the  act  of 
1832,  was  intended  to  afford  the  same  means  of  bringing  per- 
sons before  the  court  who  are  citizens  of  the  state,  but  actually 
oat  of  the  state,  as  was  before  usually  had  against  all  non- 
residents ;  hence  it  directs  that  upon  the  return  of  "  non  esi^ 
37  V.9 
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on  two  successive  subpcenasy  it  shall  be  lawful  for  the  court  to 
order  publication  of  the  substance  of  the  bill>&c.;  the  object 
of  which  is,  to  give  notice  to  the  defendant  that  he  may  ap« 
pear.  How  different  is  the  1st  section  of  the  act  of  1820, 
which  in  the  provision  of  it  now  under  discussion,  pre-suppo- 
ses  not  only  that  the  defendant  had  notice,  but  that  he  was  duly 
returned  summoned,  and  wilfully  refused  to  obey>  the  com- 
mands of  the  court;  and  for  this  default,  and  as  soon  as  it 
occurs,  the  defendant  renders  himself  obnoxious  to  an  interlo- 
cutory decree ;  and  such  exactly  was  the  predicament  of  Orave^ 
had  been  duly  returned  summoned,  and  had  foiled  to  appear 
in  obedience  to  the  writ ;  an  interlocutory  decree  was  entered 
against  him,  a  commission  issued,  testimony  was  taken  un- 
der it,  and  a  decree  finally  passed  on  the  1st  December,  183& 
What  just  reason  has  Grove  to  complain  of  the  precipitancy 
of  these  proceedings,  when  he  might,  at  any  time  between  the 
10th  July  and  the  1st  December,  have  appeared  and  been  fully 
heard  in  his  defence. 

The  2d  objection  is  urged  against  the  final  decree,  on  the 
supposition  that  it  takes  the  bill  ^^pro  confi$ioJ*^  It  is  true, 
that  the  decree  does  take  the  bill  ^^pro  confesso^^  in  terms,  but 
it  does  not  disregard  the  evidence  returned  with  the  commis- 
sion ;  on  the  contrary,  it  is  founded  on  the  consideration  of 
the  evidence.  It  recites  that  the  chancellor  had  considered 
all  the  proceedings,  of  which  the  testimony  was  a  part ;  it  also 
ratifies  the  report  of  the  auditor,  which  is  professedly  ground- 
ed upon  the  proof  taken  in  the  cause,  and  which  is  of  a  char 
racter  amply  sufficient  to  sustain  the  decree  itself.  So  that 
the  same,  and  no  more  effect,  has  been  given  to  the  testimony 
than  if  the  defendant  had  appeared  and  put  in  his  answer. 
The  adjudication  then,  in  the  decree,  that  the  bill  should  be 
taken  ^^pro  confessoy^  are  mere  words  of  form,  inasmuch  as 
the  allegations  of  the  bill  have  bjeen  all  substantiated  by  proof, 
and  the  case  actually  decided  by  the  chancellor  upon  its 
merits. 

But  if  the  objection  should  prevail,  the  court  I  apprehend 
win  go  no  farther  than  to  reform  the  decree,  by  stiildog  out 
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the  objectionable  p£U*t  of  it^  and  then  proceed  to  pass  such  a 
decree,  in  form  and  substancCi  as  the  chancellor  ought  to  have 
passed,  for  I  cannot  agree  with  the  counsel  for  the  appel- 
lanty  that  his  client  wUl  be  entitled  to  have  a  total  reversal  and 
entire  opening  of  the  decree,  because  the  case  was  tried  be- 
low in  his  absence^  for  that  was  his  own  default,  which  surely 
cannot  entitle  him  to  peculiar  favour. 

The  3d  objection  of  the  appellant  is  made  to  the  multifa- 
riousness of  the  bilL 

Without  admitting  the  truth  of  this  objection,  which  it  is 
not  necessary  to  discuss,  it  cannot  now  prevail,  for  it  comes 
too  late,  and  advantage  could  only  be  taken  of  it  by  demurrer, 
before  answer,  and  not  at  the  hearing.  This  is  admitted  in 
the  argument  of  the  appellant ;  but  it  is  said  in  this  case  there 
was  no  answer.  It  is  urged  that  ^^the  defendant  having  been 
deprived  of  making  any  defence,  cannot  be  held  to  have 
waived  this,  or  any  other  objection." 

The  error  of  this  argument  consists  in  assuming  as  a  fact, 
that  Grove  was  deprived  of  making  his  defence.  On  the  conr 
traiy,  eveiy  opportunity  was  afforded  him  for  that  purpose ; 
he  was  summoned,  and  refused  and  neglected  to  appear; 
that  he  did  not  make  a  defence^  therefore,  was  no  deprivationj 
it  was  an  act  of  choice,  ^tnd  at  the  same  time  an  act  of  disobe- 
dience to  the  court.  Can  he  obtain  by  this  contemptuous 
conduct  the  advantage  of  urging'an  objection  of  a  formal  cha- 
racter at  this  time,  which  would  not  have  belonged  to  him  if 
be  had  regularly  appeared  and  answered.  Greneral  principles 
certainly  forbid  that  a  defendant  should  be  thus  favoured,  as 
the  consequence  of  his  negligence  and  misconduct.  Besides 
the  act  of  1820,  in  the  1st  section  of  it,  which  contemplates  a 
decree  against  a  defendant  who  had  not  appeared  or  answered, 
gives  to  that  decree  the  same  effect  as  if  he  had  regularly  ap- 
peared and  answered.  It  appears  to  me  then  entirely  clear, 
that  Grave  cannot  look  behind  the  decree,  which  has  the  same 
effect  against  him  as  if  he  had  put  in  his  answer,  to  bring 
forward  his  objection  to  the  multifariousness  of  the  bill,  if  in- 
deed it  be  multifarious ;  for  this  would  be  in  effect  to  take  the 
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objection  after  answer,  which  it  is  admitted  on  all  hands 
could  not  be  done. 

5th  section  of  the  act  of  1832,  ch.  302,  also  forbids  any 
decision  upon  the  insufficient  ayerments  of  the  bill  to  which 
exceptions  bad  not  been  made  in  the  court  below. 

4th  objection  of  the  appellant  is,  that  the  contract  between 
Stocksdcde  and  the  Cai^al  Company,  is  not  established  by 
legal  proof. 

This  objection,  which  in  fact  is  merely  formsd,  comes  too 
late — by  the  6th  section  of  the  act  of  1832,  already  cited, 
this  court  is  peremptorily  forbidden  "  to  notice,  act  upon,  or 
determine  any  objection  to  the  competency  of  witnesses  and 
the  admissibility  of  evidence,  unless  it  shall  plainly  appear  in 
the  record  that  such  point  had  been  raised  by  ejcceptio^  io 
the  Chancery  court,"  &c» 

The  question  involved  in  this  4th  objection,  is  purely  and 
only  a  question  of  the  admissibility  of  evidence,  and  it  is 
therefore  too  clear  for  argument,  that  under  the  above  act, 
it  cannot  be  made  for  the^r^  time  in  this  <;ourt,  and  there  is 
every  thing  in  the  record  to  shew  that  it  never  was  raised  in 
the  court  below. 

But  if  the  question  of  the  evidence  of  the  contract  of 
Slocksdale  with  the  Canal  Company,  could  be  considered 
ppen  to  discussion,  it  woidd  b^  no  difficult  task  to  shew  that 
the  testimony  in  the  record,  is  both  competent  and  sufficient 
to  establish  the  existence  of  that  contractr 

In  the  deposition  of  Slocksdale^ 8  2d  answer,  page  12,  it  is 
stated  that  ^<  Exhibit  A,  is  a  true  copy  of  the  contract  entered 
into  between  the  deponent  and  the  Chesapeake  and  Ohio  Ca^ 
fud  Company,'*^ 

This  is  positive  legal  proof  of  the  truth  of  the  copy,  and 
implies  that  the  witness  had  the  means,  and  used  them,  of 
making  the  requisite  comparison  of  the  copy  with  the  original, 

A  certificate  of  a  copy  of  a  record,  under  seal,  and  which 
is  every  day  used  as  evidence,  never  states  that  the  copy  was 
compared  with  the  original,  but  certifies  simply  that  the  copy 
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is  a  true  one,  a  comparison  by  which  the  truth  is  ascertained, 
being  of  course  implied,  though  not  stated — and  so  it  is  where 
the  truth  of  a  copy  is  proved  by  the  oath  of  a  witness,  instead 
of  a  seal.  Exhibit  A  then,  is  a  true  copy  of  the  original  con- 
tract, and  the  question  then  is,  whether  as  a  copy  it  can  be 
admitted  as  evidence  in  this  cause ;  and  I  think  it  can,  as 
the  original  could  not  be  produced.  Formal  application  was 
»ade  for  it,  (at  the  request  of  the  appellee,  by  John  Carrerey 
Esq.)  that  it  nught  be  returned  with  the  commission  as  evi- 
dence in  this  cause,  of  the  Canal  Company,  through  their 
secretary,  John  P.  Jngle;  that  body  acting  through  the 
same  medium,  refused  to  give  up  the  original  agreement,  but 
offered  to  furnish  a  copy. 

This  letter,  in  refusing  the  original  contract,  evinces  that 
it  was  as  much  out  of  the  power  of  the  party  to  produce  it  in 
this  cause,  as  if  it  had  been  lost  or  destroyed.  For  he  re- 
sorted to  petition  and  request,  which  were  the  only  means 
ia  Ms  power  to  obtain  it,  and  his  petition  and  request  were 
denied,  and  the  body  who  gave  this  denial,  are  extra-territo- 
rial, and  cannot  be  reached  by  the  compulsory  process  of  any 
of  the  courts  of  this  state — there  is  no  other  alternative  but 
to  take  the  copy  in  the  place  of  the  original.  The  principle 
\m  a  sound  one,  and  applicable  here,  that  where  the  best  evi- 
dence cannot  be  bad,  Aat  which  is  secondary  and  inferior, 
must  be  resorted  to. 

But  suppose  this  contract  is  altogether  excluded  from  the 
consideration  of  the  court,  as  inadmissible  evidence,  such 
exclusion  will  not,  I  apprehend,  affect  the  decree  of  the  chan- 
cellor. Because,  independent  of  this  agreement  with  the 
Canal  Company,  there  was  a  verbal  contract  of  co-partner- 
ship, between  Wordy  Grovty  8f  Freshj  by  which,  they  were 
jointly  to  complete  the  147th  section  of  the  canal,  and  were 
among  themselves  to  share  equally  in  the  profits  and  expenses 
of  the  work.  This  contract  was  carried  into  execution.  The 
work  was  finished  by  the  partners,  and  Grovey  for  their 
joint  labours,  received  the  entire  compensation;  and  the 
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claims  of  Fresh  now  is,  fojr  his  share  of  the  profits  of  the 
work,  which  the  evidence  shews  to  have  been  $2,000. 

Whether  the  contract  of  Stocksdale  with  the  Canal  Com- 
pany, therefore,  is  proved  or  not  proved,  is  I  think  immate- 
rial, as  the  contract  of  co-partnership,  and  that  the  work  was 
done  under  it  by  Freshy  Ward,  ^  Grove,  and  that  Grave 
received  the  whole  amount  of  the  compensation  money  from 
the  Canal  Company,  are  all  facts,  distinictly  and  fully  proved. 
These  facts  being  established,  they  afford  am|)Ie  gtound  fdr 
the  decree  of  the  chancellor,  throwing  out  altogether  the  con- 
tract of  Stocksdale  with  the  Canal  Company,  for  in  truth  it 
does  not  bear  upon  the  merits  of  the  pi^sent  controversy. 
We  seek  to  recover  under  a  distinct  contract,  and  upon  facts 
which  shew  that  Grove  received  money  for  our  use  as  well  as 
for  his  own,  and  has  retained  the  iohole  for  himself. 

Dorset,  Judge,  delivered  the  opinion  of  the  court : 

The  first  objection  to  the  decree  is,  that  the  proceedings 
upon  which  it  is  founded  were  too  summary.  However  se- 
verely the  expediti6n  with  which  this  cause  was  brought  to  a 
final  decree  may  operate  upon  the  appdlant,  it  was  warranted 
by  the  acts  of  assembly,  under  which  the  proceedings  were 
had,  and  therefore  forms  no  ground  upon  which  this  court  can 
reverse  the  decree. 

The  second  objection  is  equally  untenable.  It  urges  the 
reversal  of  the  decree,  because  it  decreed  that  the  bill  be  taken 
pro  confesiO.  That  part  of  the  decree  by  which  the  bill  Was 
adjudged  to  be  taken  pro  confesso,  was  only  intended  to  ope- 
rate against  the  defendant  Joseph  Ward,  against  whom  publi- 
cation as  a  non-resident  had  been  duly  made ;  and  as  against 
him,  it  was  indispensable  to  a  final  decree  in  the  cause.  The 
testimony  taken  under  the  commission  being  admissible  only 
against  Grove,  and  in  no  wise  binding  the  interests  of  Ward. 

To  the  third  objection  no  greater  weight  can  be  given.  It 
alleges  multifariousness  in  the  bill  of  complaint.  Whether 
that  allegation  be  true  or  false  is  wholly  immaterial,  it  being 
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conceded  by  the  solicitors  on  both  sides,  that  such  a  defect 
can  only  be  taken  advantage  of  by  way  of  demurrer.  But  it 
is  insisted,  that  the  appellant  never  having  appeared  in  the 
Chancery  court  until  after  the  final  decree,  could  not  have 
used  this  defence  before  that  tribunal,  and  should  not  there- 
fore be  dented  its  benefit  before  this  court.  This  excuse  gives 
to  the  appellant  no  such  right.  A  court  of  equity  extends  no 
favours  to  those  who  are  in  default  in  disobeying  its  process. 
Had  the  appellant  appeared  in  obedience  to  the  mandate  of  the 
court,  the  defence  now  set  up  could  not  have  been  denied  him^ 
but  having  failed  to  do  so,  the  consequences  of  his  delinquency 
are  justly  visited  upon  him. 

The  fourth  objection,  which  seeks  to  exclude  the  copy  of 
the  canal  contract,  introduced  as  evidence  under  the  ex  parU 
commission,  is  well  taken  if  before  thje  proper  tribunal ;  on 
which  question  we  mean  to  express  no  opinion.  But  concede 
the  inadmissibility  of  the  proof  objected  to,  it  is  by  no  means 
certain  that  the  other  testimony  in  the  cause  does  not  render 
unnecessary  the  proof  objected  to ;  but  whether  it  does  or  does 
not,  we  do  not  design  to  decide,  as  this  case  will  be  remanded 
to  the  court  of  Chancery,  where  in  all  probability  the  question 
will  never  arise. 

Although  the  decree  of  the  chancellor  is  not  reversed  for 
any  of  the  reasons  assigned,  there  is  to  it  a  fatal  objection, 
arising  under  the  testimony  in  the  cause.  The  appellant  has 
been  decreed  to  pay  to  the  appellee  the  one-third  part  of  two 
thousand  dcdlars,  the  alleged  net  profits  of  the  partnership 
transactions,  without  its  being  proved  that  any  portion  of  that 
amount  was  ever  received  by  him.  The  only  evidence  tend- 
ing to  show  such  a  receipt,  is  that  of  Ambrose^  who  states  that 
Grove  informed  him  ^^  that  he  had  had  a  settlement  with  the 
Canal  Company,  and  had  obtained  a  certificate  for  two  thou- 
sand seven  hundred  and  eleven  dollars,  sixty-eight  cents, 
bearing  date  the  latter  part  of  December,  1833,  or  the  1st  of 
January,  1834.''  Until  this  money  has  been  actually  or  con- 
structively received,  or  has  been  lost,  by  the  negligence  or 
misconduct  of  Gfrove,  no  decree  against  him  predicated  upon 
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its  payment  can  be  made.  The  bill  lyas  filed  in  less  than 
eighteen  months  after  the  settlement  took  place,  whicb  is  too 
short  a  time  to  raise  a  presumption  of  payment,  sufficiently 
strong  to  render  Chrave  personally  answerable  for  the  amount, 
and  there  was  nothing  in  the  nature  of  the  settlement  that  im- 
posed on  him  such  a  responsibility.  The  decree  of  the  chan' 
cellor,  therefore,  is  erroneous  in  so  charging  him.  It  is  also 
erroneous  on  another  ground,  though  perhaps  one  for  which, 
on  the  present  appeal,  it  could  not  be  reyersed.  Yet  as  this 
case  must  be  remanded  for  further  proceedings  in  the  court  of 
Chancery,  it  is  proper  that  we  should  suggest  it,  that  it  may 
be  remedied  by  the  final  decree  of  that  court.  In  a  bill  for  an 
account,  filed  by  one  partner  against  his  co-partners,  after  die 
termination  of  the  partnership,  all  the  partners,  as  well  defen- 
dants as  complainant,  are  regarded  as  actors,  and  th^  accounts 
must  be  stated  by  the  auditor,  and  the  concerns  of  the  partner- 
ship and  rights  of  the  several  partners  finally  adjudicated  upon 
by  the  chancellor,  in  the  same  manner  as  if  each  partner  was  a 
complainant,  filing  a  bill  against  his  eo-partnei^s.  The  chan- 
cellor would  not  otherwise  finally  adjudicate  upon  the  whole 
case  before  him.  Such  was  not  the  course  of  proceedings 
adopted  in  this  cause.  The  audit  was  made,  and  the  decree 
passed,  simply  upon  the  claims  of  the  complainant  against  the 
defendants,  his  co-partners,  leaving  the  claims  of  the  defen- 
dants as  between  themselves  wholly  undetermined. 

This  court  will  sign  a  decree,  reversing  without  costs  the 
decree  of  the  chancellor,  and  remanding  this  cause  to  the  court 
of  Chancery,  that  such  further  proceeding  may  be  had  therein, 
as  may  be  necessaiy  to  a  final  decree  upon  the  rights  of  all  the 
parties,  according  to  their  respective  equities. 

CAUSE   REMANPI^D. 
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The  PaEsiDENT  and  Directors  of  the  Union  Bank  of 
Maryland  vs.  Reyerdt  Johnson  and  John  Glenn. 
December^  1837. 

On  the  28<i  of  March,  1884,  E.  P.  conveyed  to  the  plaintiffii  all  his  estate, 
real,  personal,  and  mixed,  in  tnul  to  sell  the  same,  and  apply  the  proceeds 
to  the  indemnification  of  the  plaintiffs  and  others,  against  certain  responsi* 
bilitiea  which  they  were  under  for  him.  This  deed  was  duly  acknowledged, 
on  the  day  of  its  date,  but  not  recorded  until  the  80th  of  June  following. 

On  the  Sth  of  May,  1884,  the  said  £.  P.  in  consideration  of  the  said  responsi- 
hiiities,  and  of  other  debts  due  from  him,  executed  another  deed  to  the 
plaintiffi,  conveying  to  them  all  his  property  and  estate,  rights,  and  credits ; 
in  trust  to  indemnify  the  plaintiflb  and  others,  and  for  other  purposes. 

'Certain  agents  of  E.  P.  on  the  24th  March,  1884,  remitted  him  by  mail,  a  draft 
for  $5,000,  at  60  days,  drawn  on  a  mercantile  house  in  New  York,  which 
was  received  by  him  in  Baltimore  on  the  7th  of  April,  followii&g. 

On  the  same  day  £.  P.  endorsed  and  delivered  the  draft  to  P.  E.  &  Co.  who 
deposited  the  same  with  the  defendants  for  collection  on  the  same  day,  in 
the  usual  course  of  business. 

This  draft  was  forwarded  by  the  defendants  to  New  York  for  collection,  was 
paid  there  on  the  11th  of  June,  1884,  by  the  acceptors;  the  proceeds  re- 
ceived by  the  defendants  on  the  14th  of  the  same  month,  and  on  that  day 
was  passed  to  thS  credit  of  the  depositors,  P.  £.  &  Co. 

On  tiie  2d  of  June,  1884,  the  plaintiA  apprised  the  defendants  by  lettet,  that 
they  claimed  the  proceeds  of  this  draft,  under  the  before  mentioned  deeds, 
if  it  was  received  by  £.  P.  subsequently  to  the  28d  of  March,  or  was  in  his 
possession  on  that  day,  and  not  discounted  by  others. 

After  the  receipt  of  this  letter,  and  after  the  receipt  by  the  defendants  of  the 
money  for  the  draft,  to  wit :  on  the  5th  July,  1884,  they,  in  conformity 
with  the  opinion  of  counsel,  paid  the  same  to  P.  £.  8t  Co. 

The  plaintiA  offered  evidence  to  show  that  P.  £.  &  Co.  were  indebted  to  £.  P. 
at  the  date  of  the  deed  of  the  28d  of  March,  1884,  and  on  the  7th  of  April 
following,  when  he  midorsed  the  draft  in  question  to  them,  and  that  thej 
had  knowledge  of  the  execution  of  the  deed. 

It  was  in  proof,  that  the  plaintiffs  up  to  the  7th  of  April,  1884,  had  paid  no 
money,  nor  suffered  any  loss  on  account  of  their  responsibilities  for  £.  P. 
though  after  that  date,  they  had  collected  and  paid  away  various  sums 
under  the  deeds. 

Upon  this  state  of  fects,  the  plaintiffs  instituted  suit  against  the  defendants  on 
the  5th  July,  1884,  for  the  amount  of  the  draft,  and  it  Was  hM,  upon 
appeal,  that  they  were  entitled  to  recover. 

Appeal  from  Baltimore  county  court. 
This  was  an  action  of  assumpsit j  brought  by  the  appellees 
against  the  appellants  on  the  5th  day  of  July,  1834,  to  re- 
38  T.9 
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this  twenty-third  day  of 
March,  in  the  year  of  our 
Lord  one  thousand  eight 
hundred  and  thir^-four, 
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coyer  the  sum  of  $5,000,  had,  and  received  by  the  appel- 
lants, to  the  use  of  the  appellees.  The  defSsndants  pleaded 
nan  assumpsit^  on  which  issue  was  joined* 

At  the  trial,  the  plaintiffi  to  support  the  issue  on  their  part, 
offered  in  evidence  to  the  jury,  that  the  Bank  of  Marylandi 
whereof  Evan  PotUtney  was  president,  and  principal  owner, 
being  in  embarrassed  circumstances,  and  compelled  to  stop 
payment,  the  said  Evan  PouUney  on  the  23d  March,  1834, 
executed  the  following  deed  to  the  plaintiffii  in  this  cause. 
Evan  Poultney,  deed  ofirmi 
to 
John  Glenn 
and 
Reve&dt  Johnson.  • 
between  Evan  PouUney  of  Baltimore^  of  the  one  part,  and 
John  Glenn  and  Reverdy  Johnson,  of  the  same  city,  of  the 
other  part,  witnessetb,  that  whereas,  the  said  John  Gienmy 
and  Reverdy  Johnson,  and  Hugh  McElderry,  David  M.  Pe- 
rine,  and  Evan  T,  EUicott,  are,  and  stand  responsible  to  the 
Union  Bank  of  Maryland^  for  and  on  account  of  the  presi- 
dent and  directors  of  the  Bank  of  Maryland,  and  of  Evan 
PouUney  aforesaid,  or  of  either  of  them,  in  certain  sums  of 
money,  at  the  instance  and  for  the  benefit  of  said  PouUney; 
and  whereas,  it  is  the  wish  and  desire  of  the  said  PouUney 
to  save  harmless,  and  indemnify  the  said  John  Olenny  Reverdy 
Johnson,  Hugh  McElderry,  David  M.  Perine,  and  Evan  T, 
EUicoU,  for  and  on  account  of  said  responsibility,  and  for 
that  purpose  executes  these  presents.  Now  this  indenture 
witnesseth,  that  for  and  in  consideration  of  the  premises,  and 
of  the  sum  of  five  doQars,  to  the  said  party  of  the  first  part 
paid  by  the  parties  of  the  second  part,  he,  said  party  of  the 
first  part,  hath  granted,  bargained  and  conveyed,  and  by  these 
presents  doth  hereby  grant,  bargain  and  convey,  to  the  said 
parties  of  the  second  part,  all  his,  the  said  party  of  the  first 
part's,  estate,  real,  personal,  and  mixed,  of  every  kind  and 
description  whatsoever,  wherever  situated.  To  have  and  to 
hold  the  said  estate,  real,  personal,  and  mixed,  to  them,  the 
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said  John  Okfm  and  Reverdy  Johmon^  parties  of  the  second 
part|  their  heirs  and  assigns  forever,  to  and  for  their  exclasive 
use  and  benefit  In  trust,  neyertbeless,  that  they,  the  said 
Qlenn  and  Johnson^  fheir  heirs,  executors,  and  administrators, 
shall,  at  such  time  and  times  as  they  may  deem  it  necessaiy, 
to  and  for  the  purposes  of  saving  and  indemnifying  them- 
sdves,  and  the  other  parties  aforesaid,  sdl  and  dispose  of  the 
said  estate,  real,  personal,  and  mixed,  and  on  such  terms  as 
they  may  deem  proper,  and  at  either  public  or  private  sale^ 
aad  in  further  trust,  that  they  apply  the  proceeds  of  the  sale 
<Nr  sales  of  said  property,  as  aforesaid  to  be  made,  to  the  pay- 
ment and  discharge  of  the  responsibilities  aforesaid,  held  by 
the  said  Union  Bankj  and  for  which  they,  the  said  Glenn^ 
Mmscnj  McEUerry,  Ferine,  and  Evan  T.  EUicotty  are  liable 
as  before  mentioned.  In  testimony  whereof,  the  said  Evan 
PauUney  hereto  affixes  his  hand  and  seal,  the  day  and  year 
herein  before  written.  Evan  Poultnet.  [Seal.] 

Which  said  deed,  it  is  admitted,  was  executed  and  ac- 
knowledged on  the  day  of  its  date,  but  was  not  recorded 
until  the  30th  June  foHowing,  and  that  on  the  8th  May  fol- 
lowing, the  said  Evan  PouUney  executed  to  the  same  parties, 
another  deed  in  the  following  words  md  figures,  to  wit : 
Evan  PouLTNRT,  deec2^/ne^  1  This  indenture,  made 
io  r  this  eighth  day  of  May, 

Rbvcrdt  Johnson  >-  in  the  year  t>f  our  Lord 

and  I   one  thousand  eight  hun- 

John  Olann.  J   dred  and  thirty-four,  be- 

tween Evan  PouUney y  of  the  city  of  BaUimorej  and  state  of 
Marylandj  of  the  one  part,  and  Reveriy  Johnson  and  John 
Ofemi,  of  the  same  city  and  state,  of  the  other  part :  Whereas, 
the  said  Evan  PouUney  has  heretofore  obtained  a  loan  at  the 
Union  Bank  ofMarylandy  of  fiAy  thousand  ddkrs,  on  a  cer- 
tificate of  special  deposite  issued  by  the  Bank  of  Maryland, 
in  his  favour,  and  endorsed  by  him,  and  at  his  instance,  and 
by  his  request,  by  the  said  Reverdy  Johnsony  John  GUnn,  and 
others,  which  loan  was  passed  by  him  to  the  credit  of  said 
Bank  of  Maiyland.    And  whereas,  also,  the  said  Beverdy 
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Johnton^  John  Glenn^  and  others,  also  loaned  their  three  notes 
for  ten  thousand  dollars  each  to  said  Paultneyy  upon  ^hich 
he  also  obtained  at  said  Union  Bank  of  Maryland^  a  loan  for 
that  amount,  which  was  immediately  passed  to  the  credit  of 
said  Bank  of  Maryland.  And  whereas,  at  the  time  said 
Benerdy  Johfisony  John  Glenn,  and  others,  endorsed  said  cer- 
tificate and  loaned- said  notes,  it  was  in  consideration  that 
said  Evan  PouUney  agreed  to  save  harmless  and  indemnify 
them,  from  all  loss  or  damage  from  said  endorsement  and 
notes.  And  whereas,  as  a  further  protection  to  said  parties, 
there  was  placed  by  said  Evan  PouUney j  to  their  credit,  in 
the  Bank  of  Maryland,  and  which  has  ever  since  remained 
there  undiminished,  the  sum  of  thirty  thousand  dollars.  And 
in^ereas,  also,  the  said  Reverdy  Johnson,  John  OlenUy  and 
others,  will  be  entitled,  on  payment  of  said  certificate  and 
notes  to  the  Union  Bank  of  Marylandj  to  be  substituted  to 
the  rights  of  said  latter  bank,  as  a  creditor  of  the  Bank  of 
Maryland^  and  of  said  Evan  PouUney,  and  to  all  securities, 
collateral  or  otherwise,  which  the  said  Unum  Bank  may  hold 
or  be  entitled  to,  for  and  on  account  of  the  loans  aforesaid. 
And  whereas,  the  said  Evan  PouUney  is  also  indebted  to  the 
General  Insurance  Company  in  an  unsettled  account,  and  is 
also  indebted^  to  the  president  and  directors  of  the  Bank  of 
Maryland,  or  their  trustees,  Thomas  EUicoU,  John  B.  Morris^ 
«nd  Richard  W.  GiU,  all  of  which  he  is  desirous  to  secure. 
Now  this  indenture  witnesseth,  that  for  and  in  consideration 
of  the  premises,  and  of  the  sum  of  ten  dollars,  to  him  in  hand  ^ 
paid  by  the  said  Reverdy  Johnson  and  John  Glenn,  the  receipt 
whereof  is  hereby  acknowledged,  he,  the  said  Evan  PouUney, 
hath  given,  granted,  assigned,  bargained  and  sold,  and  by 
these  presents  doth  give,  grant,  assign,  bargain  and  sell,  to 
the  said  Reverdy  Johnson  and  John  Glenn,  their  heirs,  as- 
signs, all  the  property  and  estate,  rights,  and  credits  of  him, 
the  said  Evan  PouUney,  hereinailer  particularly  mentioned, 
that  is  to  say,  one-eleventh  interest  in  the  real  estate  of  the 
fether  of  him,  the  said  Evan  PouUney;  the  lot  or  lots  at  the 
intersection  of  Charles  and  FayeUe  streets,  on  which  are 
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erected  a  dwelling  and  warehouse ;  a  house  and  lot  on  Perm- 
sylvania  Avenue  in  the  city  o{ Baltimore;  a  tract  of  land  in 
BaUimore  county  called  ^^  Tunis j*^  with  all  and  singular  the 
improTementSy  and  so  forth,  containing  about  six  hundred 
acres — ground  rents  amounting  to  fifteen  hundred  dollars  per 
annum ;  a  tract  of  land  called  Pickway  Plains^  situate  on  the 
Sciota  river,  in  the  state  of  Ohioy  containing  one  thousand 
acres ;  a  house  and  lot  in  the  village  of  Bawling  Green^  in 
the  state  o£  Kentucky;  eight  hundred  and  eighty-four  shares 
of  stock  in  Baer^s  Chemical  works ;  one  thousand  shares  of 
stock  in  the  Commercial  Bank  of  Millington ;  one  hundred 
and  fifty  shares  United  States  Insurance  Company  stock; 
five  shares  Baltimore  and  Wheeling  Transportation  Company 
stock;  twenty  shares  in  the  Winchester  Rail  Road  Com- 
pany ;  sixty-eight  shares  Eastern  Savings'  Institution  stock ; 
forty  shares  Union  Bank  of  Maryland  stock;  one  hundred 
and  sixty-seven  shares  Union  Bank  of  Maryland  stock,  pur- 
chased of  George  Carey ^  hypothecated  at  the  Savings'  Bank 
for  ten  thousand  five  hundred  dollars ;  fifty  shares  Life  Insu- 
rance Company  stock ;  nine  hundred  and  fifty  shares  Bank 
of  Maryland  stock ;  my  interest  in  the  business  of  Z.  L.  Faw- 
ler  tr  Co.;  B.  W.  Hewsan  ^  J.  B.  Sieinberger  Sf  Co.;  claim 
on  Maclay  and  Asher  amounting  to  twenty-three  thousand 
three  hundred  and  thirty-seven  dollars  and  fifty  cents,  and 
also,  all  the  other  property  and  estate,  rights,  and  credits  of 
him,  the  same  Evan  PouUneyj  of  every  kind  and  description 
whatsoever,  to  which  he  may  be  in  any  way  entitled,  and 
wheresoever  the  same  may  be  situated.  To  have  and  to  hold 
all  the  aforesaid  estate,  real,  personal,  and  mixed,  rights  and 
credits  herein  granted,  conveyed  and  assigned,  or  intended 
to  be  hereby  granted,  conveyed  and  assigned  to  them,  the 
said  Reverdy  Jahnson  and  Jahn  Gkrm,  their  heirs,  executors, 
administrators,  and  assigns,  forever;  subject, nevertheless,  to 
the  several  uses  and  trusts  herein  after  stated,  that  is  to  say : 
in  trust,  in  the  first  place,  that  they,  the  said  Reverdy  Johnson 
and  John  Glenn,  their  heirs,  executors,  administrators  and 
assigns,  shall,  at  such  times  and  on  such  terms,  as  they  may 
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think  most  adrantageous  to  all  the  parties  concerned,  and 
either  at  public  or  private  sale,  sell  or  dispose  of  all,  or  any 
part  of  the  estate  and  property  hereby  conveyed,  and  execute 
proper  conveyances  for  the  same,  and  also  collect  by  suit  or 
otherwise,  all  the  aforesaid  rights  and  credits,  or  compromise, 
or  in  any  way  arrange  such  portions  thereof,  whose  collectio)i 
may,  in  their  discretion,  be  thought  doubtful*  In  trust,  in 
the  seccmd  place,  to  hold  and  apply  the  proceeds  arising  fiom 
such  sales,  collections,  or  compromises,  to  save  harmless  and 
indemnify  the  said  Reverdy  Johnson  and  John  Glenn^  and 
others,  from  every  kind  of  loss  or  damage,  for,  or  on  account 
of  the  before  mentioned  certificate  of  deposite,  and  three  notes, 
amounting  in  the  whole  to  eighty  thousand  dollars,  endorsed 
imd  signed  by  the  said  Reverdy  Johneon^  John  Glennf  and 
others,  and  discounted  as  herein  before  mentioned,  and  now 
held  as  aforesaid,  by  the  Union  Barik  of  Maryland.  In  trust, 
in  the  third  place,  to  hold  and  apply  the  balance  of  the  pro- 
ceeds aforesaid,  which  may  remain  in  ^eir  hands  after  the 
next  preceding  trust  is  gratified,  to  the  payment  and  discharge 
eqtta^y  and  rateaUy,  of  all  and  every  debt  or  debts  which 
say  be  owing  by  said  Evan  PouUneyy  or  for  which  he  is  in 
any  way  responsible.  In  trust,  in  the  fourth  place,  to  hold 
and  aj^ly  the  balance  of  said  proceeds,  which  may  stiD  be 
remaining  in  their  hands,  to  the  payment  and  discharge, 
equally  and  rateably,  of  the  balance  of  any  debt  or  debts 
which  may  be  due  by  the  President  and  Durectors  of  the 
Bank  of  Maryland,  on  any  transaction  of  said  bank,  originat- 
ing prior  to  the  twenty-third  day  of  March,  eighteen  hundred 
and  thirty-four,  after  the  assets  then  belonging  to  said  bank, 
and  conveyed  by  the  president  and  directors  thereof  to  Thos^ 
EUicott^  John  B.  Morris,  and  Richard  W.  Gillj  in  trust,  shall 
have  been  first  applied  to  the  discharge  of  the  said  debts* 
And  lastly,  in  trust  to  pay  over  to  the  szid  Evan  PouUneyf 
his  heirs,  executors,  administrators,  and  assigns,  any  balance 
of  such  proceeds  that  may  remain  in  the  hands  of  the  said 
Reverdy  Johnson  and  John  Glenn,  after  each  and  every  of  the 
preceding  trusts  shall  have  been  discharged.     In  testimony 
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i¥bereof,  the  said  Evan  PauUney  hath  hereto  set  his  hand  and 
seal,  the  day  and  year  first  herein  before  written. 

Evan  Poultwey.  [Seal.] 

Which  said  deed  was  duly  executed,  admowledged,  and 
deposited  for  record  on  the  day  of  its  date.  And  the  plain- 
ii&  further  offered  in  evidence  to  the  jury  the  foUowbg  letter, 
which,  it  is  admitted,  was  written  by  the  parties  signing  their 
names  thereto,  dated  Apalachicola,  March  24th,  1834,  and 
addressed  to  Evan  Paultnet/j  post-marked  29th  March,  at 
Columbus^  in  the  state  of  Georgia : 

<<  Apalachicola,  24ih  Mcarch,  1834. 
"  Evan  Poultney,  Esq.  Baltimore. 

"  Dear  Skj — ^Your  favour  of  2d  February,  directed  to  us  at 
Columbus,  whence  the  writer  has  just  returned,  is  before  us. 
You  instruct  us  to  return  the  power  of  attorney — it  has  not 
been  used — please  find  it  enclosed  herein.  Enclosed  also  find 
oar  draft  on  H.  W.  Sf  S.  HiUj  for  five  thousand  dollars,  at 
sixty  days.  When  in  Columbus  the  writer  endeavoured  to 
procure  checks,  but  the  cashiers  of  the  banks  were  all  absent 
on  a  visit  to  New  Orleans.  We  now  leave  ten  thousand  dol- 
lars in  United  States  notes,  which  we  would  remit  you  per 
mail,  did  your  letter  authorise  us  to  do  so,  but  we  are  not 
willing  to  take  the  risk.  We  had  hoped  that  you  would  au- 
thorize us  to  pay  over  the  funds  to  your  agent  here,  or  in  New 
Orleans.  All  the  Maiyland  notes  which  we  have  used  here, 
were  in  bills  on  New  Orleans,  except  three  thousand  dollars, 
which  we  paid  out  in  our  business — the  bills  do  not  mature 
until  May,  and  one  or  two  in  June ;  hence  our  wish  to  hand 
over  ^e  exchange  in  New  Orleans ;  however,  we  will  endea- 
vour to  meet  your  views,  and  forward  you  funds  as  speedily 
as  possible.  The  writer  goes  over  in  eight  or  ten  days  to 
New  Orieans,  and  virUl,  if  possible,  procure  checks.  If  money 
matters  are  not  too  much  deranged,  we  may  be  able  to  get 
the  drafts  running  to  maturity  cashed ;  of  this  we  can  only 
conjecture*  The  specie  that  we  brought  over  for  Commercial 
Bank,  v^as  raised  in  New  Orleans  from  our  own  friends,  but 
predicated  upon  the  remittances  which  we  w^re  to  make  on 
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bills  with  Maryland  notes.  When  the  rupture  took  place  ,we 
then  bought  bills  with  specie,  which  we  remitted  to  New 
Orleans.  We  have  probably  fifteen  thousand  dollars  of  your 
notes  yet  on  hand,  which  we  will  use  as  occasion  may  offer 
for  so  doing  safely — ^if  we  do  not  use  it,  will  bring -it  on  with 
us  in  Mayx)r  June,  as  one  of  us  expects  to  go  north  about 
that  time.  Any  amounts  we  may  send  on  to  you,  please  re- 
ceipt to  Wm.  Reynolds  Sjr  Co.  for,  and  in  th^  summer  we  will 
take  up  all  the  paper,  and  make  a  full  and  final  settlement. 
Respectfully,  &c.  Ma  clay  &  Asher. 

*^  P.  S. — ^The  writer  will  address  you  from  New  Orleans — 
we  have  written  over  there,  ordering  the  drafts  to  be  cashed 
if  possible,  as  we  are  exceedingly  anxious  to  close  the  trans- 
action, and  we  suppose  you  want  your  money — in  less  than 
sixty  days,  sir,  it  shall  be  on  the  way." 

Whidi  letter,  it  is  admitted,  contained'  a  draft  drawn  by 
Maclay  Sjr  Asher^  dated  24th  March,  1834,  for  five  thousand 
dollars,  drawn  on  jff.  W.  if  S.  Hilly  of  New  York,  in  favour  of 
Evan  PoultTieyj  and  which  letter  and  draft,  it  is  also  admit- 
ted, were  duly  received  by  Evan  PouUneyy  in  course  of  mail, 
on  the  7th  of  April.  That  the  said  draft  was  endorsed  by 
Evan  Poultney  to  PouUney^  EUicott  fy  Co.  and  by  the  said 
PouUneyj  EUicott  ^  Co.  deposited  with  the  defendants  for 
collection,  in  the  usual  course  of  business,  on  the  7th  of  April. 
That  the  said  draft,  on  the  same  day,  was  sent  by  the  defen- 
dants, as  bankers,  in  the  usual  manner  of  collecting  biUs 
abroad,  to  the  Merchants'  Bank  of  New  York,  and  the  money 
thereon  collected  from  the  Messrs.  HiUy  the  acceptors,  on  the 
day  the  said  bill  became  due,  to  wit,  on  the  11th  of  June, 
and  the  proceeds  received  from  the  Merchants'  Bank  of  New 
York  by  the  defendants,  on  the  14th  June,  and,  on  that  day, 
duly  placed  to  the  credit  of  the  depositors  of  the  said  bill,  to 
wit,  Messrs.  PouUney,  EUicott  ^  Co.  but  withheld  payment 
thereof  until  the  5th  July,  1834. 

And  the  plaintiffii  fiirther  offered  in  evidence  to  the  jury 
the  following  letter,  addressed  by  them  to  the  defendants, 
dated  on  the  2d  June,  1834,  which  said  letter,  it  is  admitted. 
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was  in  the  proper  hand  writing  of  the  plainti^,  and  was 
received  on  the  day  of  its  date  by  the  defendsuits : 
"  Robert  Miokle,  Esq,  Cashier : 

"  StTy — I  ^m  informed  by  the  acceptors,  Messrs.  S.  W.  Sf 
H.  Hilly  of  NcwTfcrk,  that  you  are  the  holders  of  a  draft  for 
$6,0009  drawn  hj  Ma>clay  8f  Ashetj  (^Apalachicola,  in  favour 
of  Evan  PouUneyj  of  this  place,  and  which  is  now  in  the 
Merchants'  Bank  of  New  York,  sent  there  by  your  bank  for 
collection.  You  are  apprised,  I  believe,  if  not  this  will  in^ 
form  you  of  it,  that  on  the  23d  March  last  Mr.  PouUney  ex- 
ecuted to  John  Glenn  and  myself  a  deed  of  all  his  property^ 
including  the  claim  he  then  had  against  Macldy  ^  Asher^  and 
that  early  in  the  last  month  he  executed  another  deed  to  us, 
both  deeds  intended  for  the  benefit  of  his  creditors. 

"  You  will,  therefore,  please  take  notice,  that  Mr.  Glenn 
and  myself  daim  under  those  deeds,  all  property,  rights,  and 
credits  of  every  description,  belonging  to  Mr.  PouUney  on  &e 
23d  March  last ;  and,  consequei^y,  that  if  the  draft  referred 
to  was  received  by  him  subsequent  to  that  time,  or  was  in 
his  possession  on  that  day  and  not  discounted  by  others,  it  is 
our  property  ;  and  if  sndi  ar«  the  f^cts,  which  in  a  measure 
will  appear  by  the  draft  itself,  we  shall  claim  the  proceeds  as 
soon  as  they  are  reteivedbyT^ou. 

Yours,  respectfully, 
Reverdt  Johnson  &  John  Olenn, 
By  R.  Johnson,  Trmtees  of  E.  PouUney. 

BalOnkor^j  2d  June,  1834.^^ 

And  the  plaintiffs  further  offered  in  evidence  to  the  jury, 
that  WUliam  M.  Ellicotty  one  of  the  firm  of  PouUney ^  EUicoU 
4*  Co.  on  the  23d  of  March,  1834,  that  day  being  Sunday, 
called  on  J.  B,  Latimer ^  a  justice  of  the  peace,  and  asked  him 
to  attend  at  the  house  of  E.  PouUney ^  in  order  to  take  the 
acknowledgment  of  the  deed  of  23d  March,  and  that  the  said 
WUliam  EUicoU  went  with  said  LoHmery  and  was  present 
when  the  said  deed  was  executed.  And  the  plaintiffs  further 
offered  in  evidence  to  the  jury,  in  order  to  show  knowledge 
39  V.9 
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in  the  said  PouUneyy  EUicott  fy  Cb.  of  the  execution  and  tenor 
of  the  said  deed  of  the  23d  of  March,  the  following  letter,  ad- 
dressed  by  them  to  a  certain  B,  W.  Hewsauy  of  Cincinnati, 
which  letter  is  dated  on  the  7th  June,  1834,  and  is  admitted 
to  be  in  the  hand  writing  of  the  said  PouUneyy  EUieoU  tp  Co, : 

<<  Banking  House  of  P.  H.  Sf  Co.  Baltimore^  June  lih^  18^ 
"B.  W.  Hewsobt, 

"  Dear  Sir — Yours  of  the  2d  is  received ;  the  draft  infaroor 
of  S.  L.  Fovoltr  Sf  Bros,  has  been  presented,  and  we  have 
requested  them  to  hold  it  until  we  wrote  to  you  on  the  sub- 
ject It  appears  by  a  conversation  ^th  the  trustees  of  Evan 
PouUneyy  that  they  propose  to  hold  us  responsible  for  all  eii^ 
tries  and  transactions  in  which  he  is  concerned  since  the  23d 
March — such  being  the  case,  although  we  feel  confident  that 
they  cannot  succeed  in  it,  do  you  not  think  it  would  be  better 
for  you  to  make  provision  for  those  drafts  of  Amdung*s  out  of 
the  materials  you  have  in  hand,  either  by  transferring  notes  or 
bills  for  the  purpose,  or  even  by  holding  the  claim  on  ./ftiie- 
Umg  for  the  benefit  of  S.  L.  Fowler  4*  Co.  This  you  can  do, 
not  having  been  officially  advised  of  any  deed  or  conveyance 
which  ought  to  prevent  you ;  whereas,  if  we  were  to  make 
any  payments  on  account  of  the  concern,  it  is  possible  we  might 
have  to  pay  the  same  over  again  to  the  trustees,  and  have  a 
suit  to  contend  against  in  addition.  Fowler  can  suffer  no  in- 
convenience in  laying  out  of  the  money  for  a  while,  inasmuch 
as  the  money  employed  in  that  concern  {S.  L.  Fowler  tf  Co.) 
was  all  furnished  by  Evan — at  all  events  it  would  be  better  to 
wait  a  while,  and  see  what  is  likely  .to  turn  up.  You  may  rest 
assured,  that  we  shall  suffer  nothing  to  go  out  of  our  hands 
that  we  can  keep,  and  will  do  every  thing  we  can  to  protect 
you  in  the  matter  in  every  way.  The  course  pursued  by  the 
trustees,  Morris  tp  Gilly  in  relation  to  the  stock,  seems  very 
extraordinary,  and  deserving  of  such  notice  as  we  shall  endea- 
vour to  take  of  it  when  the  proper  time  comes.  It  is  certain- 
ly calculated  to  injure  you  as  well  as  ourselves,  but  it  is  only 
another  instance  of  the  utter  recklessness  with  which  they  have 
thought  proper  to  act  towards  all  those  whom  they  choose 
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now  to  consider  themsdves  authorized  to  attack.  We  do  not 
know  whether  the  stock  is  sold  or  not,,  having  sent  it  to  New 
York  to  be  sold  at  certain  limits,  which  we  are  not  advised 
whether  they  have  been  obtained  or  not.  If  it  is  sold  and 
is  sent  to  Cincinnati  to  be  transferred,  we  presume  the  cashier 
will  not  hesitate  to  transfer  it ;  we  should  think  he  would  be 
Tciy  unjustifiable  in  doing  so  upon  the  faith  of  any  such  letter 
as  the  one  you  refer  to^  and  would  perhaps  render  himself 
liable  for  damages  both  to  you  and  us.  There  is  a  scheme 
a-fbot,  by  which  the  creditors  of  the  Bank  of  Maryland  intend 
to  endeavour  to  put  theij  afiairs  in  a  way  to  get  rather  more 
for  them  than  they  seem  likely  to  do  under  the  administration 
of  Messrs.  Morris  and  Gill.  We  send  you  the  ^  Republican'  of 
this  morning,  containing  the  proceedings  of  the  first  meeting, 
also  a  copy  of  a  circular  addressed  to  the  principal  creditors. 
It  is  to  be  hoped  that  matters  will,  before  long,  be  somehow 
got  into  a  way  which  will  be  more  satisfiactory.  We  will 
write  you  again  in  a  day  or  two. 

Respectfully^  Poultnet,  Ellicott.^ 

And  the  plaintiiSb  further,  to  support  the  issue  on  ^eir 
part,  gave  in  evidence  to  the  jury,  from  the  books  of  PatUt' 
nejff  EllicaU  4r  Cb.,  the  following  entries,  contained  in  the 
leger  in  Evan  PwUney^s  account : 

"  Evan  Poultney — ^page  604. 
March  31.  F.  Schelles*  note,     .        .        .        .       $60  50 
April     2.        cL 800  00 

^        a  u  4^161  86 

<^        «          «•....  6,000  00 

"        4.  Paid  S.  Poultney,  trustee,        .  12,676  46 

^        9.  Bal.  E.  P.  Bank,        •        .        .  16,972  99 

<<        <<    Bal.  fix>m  Mounteaayfarm,      .        .  3,146  42 

<'  10.  N.  Williams'  note  paid  in  Bank  Md.  2,000  00 

«  22.        ch. 204  61 

May       6.        ch 6,610  00 

«        «         ch 476  86 

"  23.        ch 1>661  16 
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June  21.  35  shares  Bank  of  Maryland  stock,  .  17,600  00 
"        c<  «  «        ,        .  2,950  00 

«      25.  Sundries,      •        .        .        .        .  35  48 

Aug.     14.        ch 15  00 

Sept.      3.        " 25  00 

"        4.        biU, 5  00 

Oct      10.        ch 20  00 

Dec.       8.  Loss  on  Farmers'  and  Merchants'  Bank 

Stock,  .  .  .  .  •  3,500  00 
"  22.  Interest  on  his  account,  .  .  •  12,438  30 
1835. 

Feb.     23.  do.  do.        .        .        •     121  33 

March    4.  Paid  Bank  of  Maryland  on  account 

of  B.  W.  Hewson,     •        .        .        895  51 

"      26.  Sundries, 585  81 

"        "  To  sundry  accounts  as  per  journal 

entry  in  check-book  P.       .        .        238  74 
To  transferred  to  new  account,        .  188  93 

1834. 

March  31.      . 100  00 

"        "    Bal.  of  Bank  of  Baltimore  Stock,       .      176  00 

April      2.  Cash, 4,213  03 

"        5.  Ch 15,000  00 

"        9.     " 7,000  00 

May       6.    "  .        .        .  .    2,000  00 

"        «    «     .        .        .        .        .        .         3,000  00 

«        «    1447,   .        .        .        .        .        .     4,969  17 

"        8.  Cash,        .        ...        .         6,965  32 

July       6.     «        ....        .        .     9,226  95 

Dec.  12.  Balance  of  B.  W.  Hewson's  account,  4,591  94 
<«  <*  Balance  of  S.  L.  Fowler  &  Co's  acct.  2,933  09 
«  «  Balance  of  B.  Poultney's  account,  .  843  17 
«^  22.  Part  of  certificate  1046  and  interest,  6,200  00 
"  "  Bal.Mountaney  Farm  and  interest,  .  3,278  03 
1835. 

March  26.  By  sundry  accounts  as  per  journal 

entry,  in  check-book  P.     .        .       9,517  05 
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March  36.  Balance  of  Bank  Note  account  journal, 

Ch.  Bk.  P 86  00 

««        "  Bills  payable,      .        .        .        .  400  00 

**        "  Transferred  to  new  account,         .  4,970  24 

«        «  Sundries  as  per  journal  Ch.  Bk.  P.     .     188  93." 

Also,  by  the  entries  from  the   general  leger  of  the  said 

Pmdtneyj  EUicoti  ^  Co.  containing  the  account  of  special  de- 

po&tes  due  by  that  house  on  the22d  of  March,  1834,  when 

the  Bank  of  Maryland  stopped  pajrment ;  that  on  that  day  said 

Evan  PouUney  had,  to  his  individual  credit,  on  special  depo- 

site  with  that  house,  $170,000,  and  as  trustee  $138,144  95, 

and  that  said  account  did  not  show  who  were  the  cestui  que 

trust  of  said  last  deposite.  And  here  the  plaintifis  rested  their 

case. 

The  defendants,  to  support  the  issue  on  their  part,  offered 
in  evidence  to  the  jury,  after  the  plaintiffs  had  given  all  the 
above  evidence,  as  herein  before  set  forth,  a  letter  dated  June 
30th,  1834,  from  the  defendants  to  the  plaintiffs,  which  letter 
it  is  admitted  was  duly  received  by  the  said  plaintiffs,  and  is 
admitted  by  them  as  legal  and  competent  evidence  in  this 
cause,  which  letter,  it  is  admitted,  contained  a  copy  of  the 
resolution  of  the  bank  of  the  30th  June,  hereinafter  set  forth, 
as  a  part  of  the  proceedings  of  the  bank.  And  also  offered 
in  evidence  the  following  extract  from  the  minutes  of  the  de- 
fendants, which,  it  is  agreed,  shall  be  received  in  evidence  in 
the  cause,  which  minutes  contain  the  proceedings  of  the 
board  of  directors  on  the  30th  June,  the  3d  and  5th  of  July, 
1834,  and  shew  that  they  consulted  counsel  as  to  their  liabi- 
lity under  the  communication  made  by  the  plaintiffs  to  them 
on  the  2d  June,  and  that  the  said  sum  of  $5,000  collected  on 
the  draft  (the  discount  being  deducted)  was  actually,  and  in 
feet,  paid  over  to  the  said  Poultney^  EUicoit  Sjc  Co.  on  the 
Sth  July,  in  pursuance  of  the  opinion  of  counsel : 
"  Extracts  from  the  minutes  of  the  Union  Bank  of  Maryland. 
"  1834,  June  30.  On  motion,  resolved,  that  the  cashier 
be  directed  to  ask  from  said  parties  (Messrs.  Johnson  and 
Olenn)  the  deeds  of  trust  under  which  they  make  the  claim 
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set  up  in  the  said  letter  (letter  of  June  2d)  on  or  before 
Thursday  next." 

'<  1834,  3d  July*  Ordered,  that  this  board  request  the 
opinion  of  Oearge  Winchester^  Esq.  as  to  the  right  of  the 
bank  to  hold  the  sum  of  five  thousand  dollars,  collected  for 
account  of  Poultnei/y  EUicoU  tf  Co.  and  claimed  by  Reverdy 
Johnson  and  John  Glenn^  by  their  letter  of  2d  June  last,  and 
that  the  board  meet  on  the  morning  of  the  5th  instant,  at  eight 
o'clock,  to  receive  the  said  opinion." 

<<  1834,  July  5th.  The  president  laid  befpre  the  board  the 
following  opinion,  obtained  in  pursuance  of  the  minute  of  the 
3d  of  July,  1834,  viz. - 

<^  My  opinion  is  asked  by  the  Union  Bank  of  Marj^and 
upon  the  following  statement  of  facts.  PouUney^  EllicoU  4r 
Co.  private  bankers  in  the  city  of  Baltimore^  on  the  7th  of 
April  last,  deposited  with  the  IJnum  Bank  ofMarj^andi  for 
collection,  on  account  of  said  P.  E.  fy  Co.  Maday  tf  Ashetr^s 
draft  on  H.  W.  Sf  S.  Hilly  of  Jfeio  York^  for  $5,000,  the  draft 
,was  forwarded  in  the  usual  way,  became  due  on  the  11th  of 
Jime,  and  was  duly  paid.  In  the  meantime,  viz :  on  the  2d 
June,  the  Union  Bank  were  informed  by  Messrs.  Johnson  and 
Olennj  that  they  claimed  this  draft  as  part  of  the  property  of 
Evan  PouUney^  who  had  transferred  all  his  estate  to  them  as 
trustees,  by  two  deeds,  one  dated  23d  March  last,  and  the 
other  on  the  8th  of  May  last.  Upon  examination  it  appeared, 
that  no  deed  of  the  23d  March  could  be  found  on  record ;  the 
deed  of  the  8th  of  May  was  executed  and  recorded  on  the 
day  of  its  date.  The  deed  of  the  23d  March,  has  since,  viz : 
on  the  30th  June,  been  put  on  record."  The  question  upon 
this  statement  is,  has  the  bank  a  right  to  hold  the  money  thui 
collected,  and  refuse  to  pay  it  over  to  PouUney^  ElKcoU  Sjr 
Co.  on  their  order  ?  I  think  not,  and  that. in  justice  it  cannot 
be  properly  withheld  from  them.  As  a  general  principle, 
which  is  essential  to  the  regulation  of  banking  and  commer- 
cial operations,  the  Union  Bank  could  know  no  one  in  iikis 
transaction  but  PouUneyy  ElUcott  4r  Co.  from  whom  the  draft 
was  received,  and  to  whom  alone  the  bank  was  accountable. 
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Such  is  the  universal  practice,  and  this,  like  all  other  cases, 
must  be  governed  by  it  Or,  a  contrary  principle,  if  adopted, 
must  be  equally  general  in  its  operation,  and  thus  establish 
an  inquisition  into  the  private  concerns  of  all  persons  who 
had  dealings  with  the  bank.  The  bank  cannot  recognize  any 
other  person  as  havmg  an  interest  in  a  bill  or  note,  but  he 
who  appears  as  the  holder  of  it ;  any  other  course  would  in- 
volve them  in  interminable  litigatibn.  Courts  of  justice  are 
the  proper  tribunals  for  the  decision  of  all  such  questions. 
But  cveu  if  the  bank  were  at  liberty  to  exercise  a  discretion 
in  the  matter  (which  I  do  not  think  they  are)  it  would  not 
alter  the  case.  It  appears  that  the  bill  was  deposited  for  col- 
lection by  P.  E.  tf  Co.  on  the  7th  of  April,  1834,  and  that 
the  deed  of  trust  (which  was  duly  executed  and  recorded) 
was  made  on  the  8th  May  following,  a  month  after.  Now 
the  title  of  P.  JS.  4*  OO'  under  the  legal  operation  of  this 
deed,  could  not  be  affected  to  the  bill  itself,  in  their  hands  as 
endorsers,  or  will  the  bank  undertake  to  step  over  these  facts, 
and  institute  an  inquiry,  as  to  how  and  when,  and  from  whom, 
and  upon  what  consideration,  P.  E.  4r  Co»  received  this  bill, 
and  to  determine  to  retain  the  funds  to  meet  what,  in  their 
view,  may  be  the  proper  mode  of  distribution*  According  to 
tiie  deed,  the  trustees  have  clearly  no  right  to  the  bill,  as  it 
was  passed  away  before  the  deed  was  made  in  the  ordinary 
course  of  commercial  operations.  Whatever  the  claim  of  the 
trustees  may  be,  is  a  matter  between  them  and  Pouttneyy 
EUicott  tf  Co.  to  be  decided  in  the  ordinary  way,  and  before 
the  proper  tribunals,  and  no  where  else.  The  production  of 
the  private  deed  of  the  23d  March,  and  putting  it  in  record 
long  after  the  bill  was  paid,  and  the  funds  in  the  hands  of  the 
Union  Banky  as  agents  of  PouUneyy  Ellicait  tf  Co.  does  not 
alter  the  case ;  why  this  deed  has  been  kept  back,  and  why 
it  is  now  produced,  will,  no  doubt,  be  a  subject  of  investiga- 
tion elsewhere ;  certainly  the  bank  have  nothing  to  do  with 
it  Can  the  bank  undertake  to  say  how  far  it  is  valid; 
whether  it  was  not  revoked  by  the  subsequent  deed,  and  so 
understood  by  all  the  parties,  or  in  one  word,  how  can  they 
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undertake  to  decide  any  question  about  it  ?  Tbe  state  of  the 
case  is  simply  this — the  bank  finds  itself  in  the  possession  of 
the  proceeds  of  a  bill  collected  for  one  of  its  customers,  in 
the  ordinary  course  of  business,  who  requires  it  to  be  paid 
over  to  him ;  another  person  interposes  a  claim  and  says,  I 
am  entitled  to  it  under  a  deed  made  to  me  at  such  a  time, 
and  here  it  is — ^it  turns  out  to  be  a  month  after  this  biU  was 
transferred  to  the  present  holder — but,  says  ike  claimant,  here 
is  another  deed  of  an  earlier  date,  \(rhich  it  did  not  suit  me  to 
make  use  of,  but  which  I  bring  forward  now,  as  showing  me 
to  be  entided  to  it,  and  I  pray  you  to  hold  thi»  money  until 
the  validity  and  effect  of  this  deed  shall  be  establi^ed  by 
kw.  Under  such  circumstances  there  would  seem  to  be  no 
difficulty  as  to  the  course  of  the  bank.  There  is  another  view 
of  this  subject,  which  shows  that  the  bank  ought  not  to  inter* 
pose  to  arrest  these  iunds,  to  the  injury  of  their  acknowledged 
principal  in  the  business.  It  appears  by  Mr.JohMon^t  letter, 
dated  2d  June,  that  he  had  corresponded  with  the  acceptors 
of  the  bill  in  Jfew  York,  and  knew  at  what  bank  the  bSl  was 
placed  for  collection,  it  was  in^  the  power  of  the  trustees  then 
(if  they  had  a  legal  or  equitable  right)  to  have  instituted  legal 
proceedings  in  JNew  Yorky  Bnd  have  arrested  the  funds  from 
passing  into  the  hands  of  PouUney^  ElliceU  ^  Cb.  and  thus 
have  placed  the  controversy  where  it  ought  to  stand,  between 
the  trustees  of  E.  PotUtney,  and  PouUneyj  EUicoU  tf  Co. — 
having  faUed  to  avail  of  diis  remedy,  the  natural,  and  proper, 
and  legal  one,  is  it  to  be  expected  that  the  bank  will  consent 
to  interpose  itself  between  the  litigants,  afler  the  money  has 
been  collected  and  is  virtually  in  tbe  hands  of  P.  E.  S/"  Co. 
I  would  again  remark,  that  the  clear  remedy  of  the  trustees 
is  against  PouUney,  EUicoU  4*  Co.  who  are  responsible  for 
whatever  claim  may  exist  against  them,  in  the  courts  of  law 
or  equity.  Georoe  Winchester,  4^  July,  1884.'^ 

When,  on  motion,  it  was  resolved,  that  the  cashier  be 
directed  to  pay  to  PouUney,  EUicoU  ^  Co.  the  sum  of  $6,000, 
mentioned  in  the  said  minute  of  the  3d  inst." 

And  the  plaintiffii^  on  their  part,  offered  in  evidence  to  the 
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juiy,  that  in  reply  to  the  letter  herein  before  set  forth  and 
described,  as  addressed  to  them  by  the  defendants,  dated  30th 
June,  as  aforesaid,  they  sent  to  the  defendants  a  copy  of  the 
deeds  of  the  23d  March,  and  8th  May,  1834.  And  the  plain- 
\i&  further  offered  in  evidence,  from  a  book  of  Poultneyt 
ElUcott  Sjt  Co.  entitled  "  Personal  Account  Ledger,"  as  herein 
before  inserted.  (It  is  understood  that  the  defendants  reserve 
to  themselves  all  legal  objections  to  the  testimony  herein 
above  set  forth  in  this  statement  of  facts,  so  far  as  the  same 
is  offered  to  prove  that  PouUney,  EllicoU  Sf  Co.  or  Thomas 
EUicotiy  had  knowledge  of  the  deed  of  the  23d  March,  1834.) 
It  is  admitted  by  the  plaintiffs,  that  up  to  the  7th  of  April, 
1834,  and  for  some  time  afterwards,  they  were  not  obliged  to 
pay,  nor  had  they  paid  any  moneys,  or  suffered  any  Joss,  on 
account  of  the  said  Evan  PouUnej/j  against  which  the  said 
deed  was  intended  to  indemnify  them;  but  that  the  said 
plaintiffs  have,  from  time  to  time,  since  the  7th  of  April,  col- 
lected and  paid  over  various  sums  of  money,  received  from 
divers  persons,  under  and  by  virtue  of  said  deeds  of  23d 
c^  March,  and  8th  May,  1834,  all  of  which  was  paid  to  the 
defendants,  under  and  in  pursuance  of  the  said  deed,  and  was 
known  by  defendants  to  have  been  received  by  plaintiffs  un- 
der said  deeds  of  23d  of  March,  and  8th  May,  1834.  It  is 
also  admitted,  that  no  measures  were  taken  at  law  or  other- 
wise, except  such  as  is  herein  before  set  forth  by  the  plain- 
tifis,  to  arrest  or  suspend  the  negotiation  of  the  draft  for 
$5,000,  nor  that  the  same  was  ever  delivered  to  them,  nor 
its  delivery  demanded  by  them  from  any  of  the  parties  into 
whose  hands  it  had  passed.  It  is  further  admitted  that  they 
were  under  liabilities  for  the  said  Evan  PouUney  to  the  de- 
fendants, as  security  for  him,  at  the  date  of  the  said  deed  of 
23d  March,  to  the  amount  of  $80,000,  and  these  are  the  only 
liabilities  of  said  plainti&  for  said  PouUney*  Whereupon^ 
the  defendants,  by  their  counsel,  prayed  the  court,  upon  all 
the  evidence  above  set  forth,  to  instruct  the  jury,  that  if  they 
believe  the  evidence  in  the  cause  as  above  set  forth,  the 
plaintifib  are  not  entitled  to  recover  in  this  action. 
40  V.9 
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1.  Because  the  deed  of  23d  March,  1834,  from  Evan 
PauUney  to  the  plaintiffs,  not  having  been  recorded  until  the 
30th  June  following,  did  not  pass  a  title  in  the  bill  in  ques- 
tion to  the  said  plaintiff,  which  was  valid  and  operative  in 
law  against  the  title  acquired  by  Poultneyy  Ellicott  Sf  Co. 
under  the  endorsement  and  delivery  to  them  from  Evan 
PouUney. 

2.  Because  no  title  to  the  bill  passed  by  the  said  deed  to 
the  said  plaintiffs,  the  said  bill  never  having  been  delivered 
to  the  said  plaintiffs,  either  at  the  date  of  the  deed  or  after- 
wards, and  the  said  plaintiffs  never  having  forbidden  the 
negotiation  of  the  said  bill,  by  notice  or  otherwise,  and  the 
said  bill  being,  in  fact,  negotiated  by  the  said  Ev<m  Poult' 
neyj  by  endorsement  to  PouUney,  Ellicott  8f  Co.  and  by 
PouUney^  Ellicott  ^  Co.  deposited  with  the  defendants  for 
collection. 

3.  Because  the  items  of  the  deed  do  not  comprehend  or 
include  choses  in  action^  or  bills,  or  promissory  notes,  and 
therefore  conveyed  no  tide  to  the  bill  in  question  to  the  said 
plaintiffs. 

4.  Because  the  deed  of  23d  March,  being  intended  to  save 
harmless  and  indemnify  the  grantees  against  liability,  and  to 
secure  them  for  any  payments  they  might  be  obliged  to  make 
on  account  of  E.  P.  and  the  said  Johnson  and  Glenn  having 
neither  taken  possession  of  the  draft  in  question,  nor  forbid 
its  negotiation,  nor  resorted  to  any  measures  at  law  or  other- 
wise, to  obtain  possession  of  the  draft,  or  to  arrest  or  suspend 
its  negotiation,  and  the  said  Johnson  and  Glenn  not  having 
been  obliged,  up  to  the  7th  of  April,  to  pay  any  money  for 
the  said  Evan  Poultney^  nor  in  other  way  having  incurred 
loss  against  which  the  deed  was  intended  to  secure  them,  by 
reason  of  all  which,  the  said  plaintiffs  acquired  no  title  under 
the  deed  sufficient  to  invalidate  the  right  of  the  defendants, 
to  pay  over  the  proceeds  of  the  draft  to  the  said  PouUney, 
EUicoU  Sc  Co. 

5.  Because,  although  the  said  deed  may  have  conveyed 
,the  interest  of  the  said  Evan  PouUney,  in  the  said  draft,  to 
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the  said  ptaintifis,  yet  the  said  draft  having  been  assigned,  by 
endorsement  and  delivery,  to  the  said  Poultneyy  EUicott  4* 
Co.  and  by  them  deposited  "with  the  defendants  for  collection, 
and  by  them  collected  and  paid  over  to  the  said  Poultneyy 
EUicott  Sir  Co.  the  defendants  were  bound  to  account  for  the 
proceeds  of  the  said  draft,  and  justified  in  paying  over  the 
same  to  the  persons  from  whom  they  had  received  it. 

6.  Because  that  the  said  deed  of  the  23d  March,  although 
it  may  have  conveyed  the  interest  of  Evan  Poultney  in  said 
draft  to  the  said  plaintiffs,  yet  the  same  not  having  been 
placed  on  record,  or  notice  thereof  given  to  the  said  defen- 
dants, when  the  said  draft  was  deposited  for  collection  in  the 
Union  Banky  and  when  the  liabilities  of  said  defendants,  as 
agents  in  the  collection  of  said  draft,  commenced  to  the  said 
Poidtneyy  EUicott  ^  Co.  the  subsequent  notice  given  by  the 
said  plaintifis  to  said  defendants  on  the  2d  June,  could  not  alter 
or  modify  the  obligation  already  existing  on  the  part  of  said 
defendants,  to  account  for  and  pay  over  to  the  said  Potdtneyy 
EUicott  Sc  Co.  the  proceeds  of  said  draft  when  collected. 

Which  instructions  the  court  refused  to  give — the  defen- 
dants excepted. 

The  jury  found  a  verdict  for  the  plaintiffs  for  $5,000,  and 
the  defendants  appealed  to  this  court. 

The  cause  was  argued  before  Buchanan,  Ch.  J.  Stsphsn, 
Dorset,  and  Chambers,  Judges. 

Latrobe,  for  the  appellant : 

There  are  but  two  main  questions,  t.  Is  to  ascertain  the 
relations  which  subsisted  between  Poultney^  EUicott  tf  Co. 
and  the  Union  Banky  on  the  7th  April,  1834.  What  the 
obligation  of  the  bank  resulting  from  them  >  And  2.  Was 
that  relation  modified  or  released  by  the  notice  of  the  plain- 
tiffs below  ? 

The  relation  in  the  first  case,  was  that  of  principal  and 
agent.  The  obligations  on  the  bank  arose  from  its  character 
as  agent.     What  then  is  the  effect  of  notice  by  a  third  party 
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to  an  agent  ?  How  far  are  third  parties  empowered  to  release 
the  bank  from  the  obligation  to  pay  Poultneyj  EllicoU  if  Co.  9 
The  agent  cannot  be  liable  to  two  principals ;  therefore  if  the 
notice  made  the  bank  liable  to  the  plaintiffs,  it  must  also  re- 
lease the  bank  from  liability  to  Poultneyj  EUicotttpCo*  Nor 
can  there  be  a  better  test  than  whether  the  defendants  are 
still  liable  to  that  firm.  If  responsible  to  them,  they  are  not 
responsible  to  the  plaintiflTs.  It  is  unnecessary  to  review  the 
law  of  principal  and  agent.  Paley  on  Jlgen.  289,  lays  down 
the  rule,  that  where  an  agent  names  his  principal,  the  princi- 
pal and  not  the  agent  is  the  responsible  person  to  third  par- 
ties. Pfdey  on  Evid.  304  An  agent  receives  money  from 
his  principal,  and  which  may  be  recovered  from  the  principal. 
As  long  as  the  agent  has  the  money,  the  creditor  has  to  elec- 
tion. But  this  is  when  the  party  paying  the  money  seeks  to 
recover  it  back.  It  does  not  apply  to  a  third  party.  Butler 
and  Harrisony  Cowper.     3  Maul,  and  Sel.  344. 

Again :  An  agent  is  liable  to  a  third  party  where  he  receives 
money  specifically  appropriated  to  a  third  party.  Thore  if  he 
is  expressly  bound,  he  becomes  liable  to  pay  such  third  party. 
14  East.  582.     3  Price,  58.     3  B.  and  Md.  664. 

An  agent  is  only  liable  when  there  is  privity  either  between 
the  third  party  and  the  agent,  or  his  principal.  It  is  not  pre- 
tended here,  that  the  Union  Bank  received  the  money  from 
the  plaintiffs,  nor  any  specific  appropriation  of  the  fund. 

The  plaintiffs  contend  that  the  draft  in  question  was  Aeir 
property,  and  that  a  liability  results  from  paying  their  money 
to  Poultney,  Ellicoit  fy  Co. 

This  involves  two  questions :  1.  Can  the  plaintiff  try  title 
in  an  action  against  the  agent,  the  bank  ?  2;  Did  the  deeds 
show  they  had  title  ? 

That  this  title  of  plaintiffs  cannot  be  tried  in  an  action 
against  these  defendants,  and  that  the  agent  cannot  be  con^ 
verted  into  an  implied  trustee.  See  5  Mad.  C.  R.  36.  9 
Price,  269.  4  Eng.  E^.  Rep.  89.  2  Bar.  and  Aid.  310, 
7  Bing.  339.  2  Hall.  JV.  J.  1.  9  Bing.  312.  23  Serg.  and 
Low,  312. 
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The  present  case  is  distingaishable  from  that  in  9  Bing.  on 
the  ground  of  fraud. 

If  the  plaintiff  intended  to  rely  on  fraud,  the  notice  was  not 
sufficient.  The  notice  relies  on  the  deeds  only ;  the  first  deed 
was  not  recorded,  and  was  not  evidence  to  the  bank.  It  was 
not  known  to  PouUneyy  ElHcott  4r  Co.  so  as  to  make  their  con- 
duct fraudulent ;  nor  is  there  any  proof  of  fraud  on  this  record. 
The  second  deed  was  a  substitute  for  the  first.  That  deed 
did  not  convey  the  draft ;  it  only  conveyed  4^23,000  of  Maclay 
4r  Asher*s  debt,  while  they  on  the  24th  March  still  owed  him 
$28,000. 

If  competent  to  make  the  bank  an  implied  trustee,  the 
plaintifis  exhibit  no  such  title  as  will  make  the  bank  liable. 
What  sort  of  notice  is  sufficient  to  effect  this  object  ?  From 
whom  may  it  come  ?  Its  effect  upon  the  character  and  means 
of  merchants  and  bankers  would  be  ruinous.  The  rule  is 
liable  to  great  abuse.  The  stoppage  of  funds  in  the  hands  of 
a  bank  by  mere  notice,  would  be  hi^y  prejudicial,  and  the 
genera]  rule,  which  requires  privity  of  contract,  is  salutary. 

Notice  of  all  facts  in  possession  of  the  claimant  should  be 
given,  and  it  should  state  the  facts  necessary  to  make  out  the 
title  on  which  reliance  is  placed.  Here  the  facts  of  the  tide 
are  displayed.  It  depends  on  the  deeds  alone,  but  no  more. 
7  Bmg.   20  Serg.  and  Low.  426.    BuUer  JV.  P.  133. 

The  action  of  a  third  party  against  an  agent  or  collector, 
cannot  be  sustained  if  he  can  show  the  least  colour  of  right 
in  his  principal ;  and  here  the  bill  of  exchange  was  transfer- 
red at  law. 

R.  Johnson,  for  the  appellees : 

The  responsibilities  of  the  appellees  for  the  debts  of  the 
Bank  of  Maryland,  were  all  in  the  hands  of  the  Union  Bank 
of  Maryland.  The  record  does  not  state  the  time  of  the  failure 
of  the  Bank  of  Maryland,  nor  when  the  former  dynasty  of  (he 
Union  Bank  of  Maryland  terminated,  nor  show  the  prompter 
of  the  payment  to  PouUney^  EUicoH  if  Co.;  but  the  deed  of 
March,  1834,  was  executed  in  the  presence  of  WiUiam  M. 
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EUicott,  one  of  the  firm  (^  PouUneyy  EUieatt  fy  Co.  That 
deed  was  one  of  indemnity.  The  deed  of  May  was  not 
a  substitute  for  the  deed  of  March ;  it  contains  other  stipula- 
tions ;  it  ga¥e  security  to  the  creditors  of  the  Bank  of  Mary- 
land generally.  The  ground  of  the  second  deed  is  greater 
than  the  first ;  the  objects  of  the  two  were  not  the  same* 
The  latter  called  for  more  property,  but  did  not  abandon  any 
thing  which  the  first  conveyed.  It  was  no  extinguishment  of 
the  deed  of  March. 

The  evidence  shows  that  on  the  23d  March,  1834,  besides 
$80,000  in  hand,  due  Evan  PouUney^  they,  PouUney,  EUicoit 
Sjr  Co.  owed  E.  PouUney  $170,000.  This  appears  by  their 
books,  in  all  $250,000  due  him,  Evan  PouUney,  individually. 
And  also,  upon  special  dcposite,  in  trust  for  some  undisclosed 
principal,  $138,000— making  in  all,  nearly  $400,000.  The 
effect  then,  of  the  deed  of  March,  known  to  P.  E.  ijf  Cb. 
was  to  convey  all  the  funds  in  their  hands,  belonging  to 
Evan  PouUney.  It  was  not  confined  to  Maday  and  Aihtr^i 
debt 

The  open  account  shows  pajrments  to  Evan  PouUney,  os 
on  his  account,  the  whole  sun  of  $80,000.  And  there  is  a 
piece  of  evidence,  the  letter  of  the  7th  June,  1834,  addressed 
to  B.  W.  Hewson,  pregnant  with  firaud.  This  letter  was  read 
at  the  trial  without  objection — read^  show  P.  E.  4r  Cb'i 
knowledge  of  tiie  deeds  of  March  and  May,  1834,  and  that 
under  the  deed  of  March,  the  appellees,  as  trustees  of  Evan 
PouUney,  claimed  this  property,  and  honestly  suggested  to 
Hewson,  that  as  he  was  not  officially  advised  of  the  deed,  he 
might  hold  on  to  the  property,  though  PouUney,  EUicoU  4r 
Co.  could  not.  Their  notions  of  fraud  being  notified  of  the 
deed  forbidding  it.  Maday  and  Asher,  from  Apdackicola^ 
1,000  miles  off,  mailed  the  draft  for  Eoan  PouUney  on  the 
29th  March.  It  reached  him  on  the  7th  April,  1834.  On 
that  day  he  endorsed  it,  delivered  it  to  PouUney,  EUieott  tf 
Co.  and  they  deposited  it  in  the  Union  Bank  for  collection. 
On  that  day  PouUney  was  a  large  creditor  of  that  concern, 
and  no  evidence  to  show  that  P.  E.  if  Co.  had  paid  one  dol- 
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lar  of  consideration  for  this  draft  of  $5,000.  The  draft  was 
remitted  by  the  Union  Bank  to  JVew  York  for  collection. 
The  appellees  hearing  of  this  draft,  inform  Messrs.  HiUsy  the 
acceptors  of  their  property  in  it,  and  they  notify  the  Union 
Bank  not  to  pay — the  draft  not  then  being  collected.  The 
Union  Banky  then  not  creditors  of  P.  E.  Sf  Co.  and  the  no- 
tice informed  them  that  the  claim  was  made  under  their  deeds. 
The  money  was  received  on  the  14th  June,  1834,  and  the 
bill  paid  some  twelve  days  after  notice.  From  the  14th  June 
until  the  30th,  16  days,  the  bank  rested  on  the  notice,  and 
then  the  d^eds  of  trust  are  asked  for.  Being  produced  on  the 
3d  July,  the  opinion  of  Mr.  Winchester  is  asked  for,  and  a 
special  board  of  directors  was  called  at  8  o'clock  on  the  6th 
July,  which  sanctioned  the  payment  of  the  money  we  now 
claim — and  we  are  told  we  have  no  right. 

As  a  general  rule  between  principal  and  agent,  the  jus 
tertU  cannot  be  tried.  The  counsel  is  in  error  in  supposing 
the  jus  tertii  cannot  be  tried  for  want  of  privity  of  contract. 
The  case  in  23  Serg.  and  Low,  312,  if  the  want  of  privity  is 
the  ground  of  tiie  doctrine,  cannot  be  sustained.  In  that 
case  there  was  neither  contract  nor  privity. 

The  case  of  20  Serg.  and  Low.  153,  certainly  decides  that 
the  character  of  principal  and  agent,  as  a  universal  proposi- 
tion, does  not  exclude  from  the  agent  the  right  of  setting  up 
the  true  owner,  or  prevent  the  true  owner  from  recovering 
from  the  agent. 

There  is  no  rule  of  policy  which  throws  the  true  owner  on 
the  principal,  and  forbids  his  proceeding  against  the  agent 
himself.  If  he  recovers  against  the  agent,  it  is  the  judgment 
which  is  the  protection  of  the  agent  against  the  principal. 

As  respects  the  agent,  he  is  just  as  much  protected  in 
deciding  the  title  between  him  and  the  true  owner,  as  be- 
tween him  and  his  principal. 

The  case  then,  in  effect,  decides  that  the  agent  can  only 
potect  h'lmself  agamst  the  true  owner,  by  setting  up  a  better 
title  in  his  principal. 

The  action  of  ejectment  furnishes  an  analogy.    Why  should 
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circuity  of  action  be  sustained  ?  The  true  owner  must  bare 
bis  remedy  against  somebody.  The  argument  on  the  other 
side  concedes  we  could  recover  from  PouUneyj  EUicott  4r  Co* 
upon  the  deeds.  The  objection  is  not  a  want  of  title  in  the 
plaintiffs,  but  a  want  of  title  as  against  the  agents  of  P.  E. 
^  Co. 

If  the  rule  applies  at  all,  it  applies  to  an  agent  who  does 
not  pay  over.  The  plaintifib  then  would  be  bound  to  wail 
until  the  principal  recovered  from  his  agent.  This  is  delayed 
and  increased  litigation. 

All  the  cases  relied  on,  are  cited  in  Hademan  vs.  Wilcox^ 
23  Serg*  and  Low.  312.  That  case  is  a  decisive  authority 
here.  It  proceeds  on  the  ground  that  the  plaintiff  and  an 
insolvent  by  collusion,  put  goods  into  the  hands  of  the  plain- 
tiff^s  agent,  and  yet  the  agent  set  up  the  title  of  the  insol- 
vent's assignees  as  a  defence. 

In  this  case  there  is  abundant  evidence  of  collusion,  and 
the  proof  is  left  without  explanation,  which  authorized  the 
rejection  of  the  defendants'  prayers  below. 

Upon  their  doctrine  the  fraudulent  collusion  might  be 
found,  and  this  court  is  asked,  despite  of  that,  to  say  the 
plaintiff  cannot  recover  here,  because  of  no  privity  between 
plaintiff  and  defendant. 

The  counsel  attempts  to  distinguish  this  case,  on  the 
ground  that  in  the  decision  in  23  Serg.  and  Low.  the  agent 
was  informed  of  the  fraud,  and  here  the  agent  was  only  noti- 
fied by  implication.  He  thinks  that  notice  of  fraud  is  essen- 
tial to  maintain  the  action  against  the  agent,  and  that  on  such 
a  notice,  and  proof  of  fraud,  the  recovery  may  be  had.  They 
say  we  can  recover  fix)m  the  JVeu;  York  BarAj  or  from  the 
acceptor.  The  one  being  agent,  and  the  other  having  only 
contracted  with  the  legal  owner  of  the  draft.  This  in  truth, 
is  a  surrender  of  the  case. 

The  notice  is  no  part  of  the  cause ;  it  is  a  caution  to  the 
agent,  who,  if  he  pays  without  notice,  is  justified ;  Iftit  if  he 
pays  after  notice,  he  is  liable  if  the  fund  belongs  not  to  lus 
principal.     A  suit  against  the  agent  operates  as  notice. 
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Independent  of  all  notice,  so  long  as  Ae  fund  remains  with 
the  agent,  the  true  owner  may  sue  at  once.  The  suit  b  no 
allegation  of  fraud,  nor  notice  of  fraud.  Fraud,  in  fact,  sus- 
tains the  action.  The  whole  object  of  notice  is  to  protect 
the  agent  from  an  innocent  payment  to  his  principal.  The 
want  of  privity  is  not  sufficient  to  defeat  the  true  owner. 
Either  the  proceeds  of  the  draft,  or  the  draft,  may  be  recover* 
ed.  If  fraudulent  collusion  does  not  divest  the  plaintiff  below, 
who  can  doubt  but  that  trover  would  have  lain  for  the  draft. 
Then  the  nature  of  the  notice  given  to  the  bank,  and  the 
deeds  of  PauUney  laid  before  it.  The  bank  knew  of  his  en- 
dorsement ;  the  dates  of  the  transaction.  They  knew  the 
draft  not  endorsed  prior  to  23d  March,  and  when  he  endorsed 
it,  that  he  parted  with  funds  not  his  own.  They  knew  the 
transfer  was  a  fraud  on  the  deed. 

The  opinion  in  23  Serg.  and  Low.  places  the  right  on  the 
fraud  in  fact,  and  not  on  the  notice. 

If  Pofdtney  had  himself  given  the  draft  to  the  defendants, 
there  could  be  no  doubt  about  the  action  ;  and  the  interven- 
tion of  PouUney^  EUicott  ^  Co.  can  make  no  difference. 
They  claim  by  a  fraudulent  collusion  with  Evan  PouUneyy 
which  cannot  fortify  their  right. 

The  prayers  here  were  erroneous,  because  they  took  the 
ease  from  the  jury — ^fraud  or  no  fraud.  They  were  intended 
to  take  from  the  jury  the  very  ground  on  which  the  right  to 
recover  existed,  and  on  which  the  jury  found. 

Then  as  to  the  operation  of  the  deeds,  the  recitals  of  the 
deed  of  24th  March  gave  notice  to  three  parties.  It  was 
valid  as  respects  PouUney.  When  he  received  the  draft  in 
April,  he  knew  he  was  receiving  what  he  had  no  title  to.  The 
deed  passed  all  he  had.  On  the  1 1th  June,  when  the  fund  was 
received  by  the  bank,  it  was  known  the  plaintifis  were  enti- 
tled to  it ;  they  were  the  equitable  owners  of  the  sum — ^the 
proceeds  of  the  draft.  The  moment  the  Union  Bank  received 
this  fund  it  belonged  to  the  plaintiffs,  was  for  their  use,  and 
they  can  recover  in  this  action.  The  act  of  1829,  ch.  161, 
would  enable  them  to  sue  in  their  own  names. 
41  V.9 
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J.  P.  Kennedy,  in  reply  z 

It  is  difficult  to  imagine  a  more  perplexing  position  than 
that  of  our  banking  institutions  generally,  if  the  counsel  for 
the  appellees  is  correct.  An  institution  daily  concerned  with 
the  collection  of  paper  belonging  to  numerous  parties ;  a  bu- 
siness requiring  despatch  and  promptitude  in  its  administra- 
tion ;  that  such  a  body  should  be  liable  to  be  placed  in  an 
attitude  of  litigation,  called  on  to  exercise  her  judgment  be- 
tween conflicting  parties,  and  incur  penal  responsibilities  for 
errors  of  decision,  is  an  evil  greatly  calculated  to  diminish  its 
utility.  If  a  bank  charged  with  the  collection  of  negotiable 
paper  is  in  the  predicament  supposed,  it  equally  concerns 
both  its  customers  and  the  community.  If  the  credit,  stand- 
ing, and  fortune  of  a  trader  is  to  be  questioned  upon  a  mere 
notice,  he  would  often  be  forced  to  suspend  pajonent,  and 
await  the  determination  of  the  question  of  right,  shadowed 
forth  by  any  claimant,  and  at  the  same  time  the  bank  refusing 
to  pay,  would  be  liable  to  damages  to  one  party  or  the  other. 

What  rule  of  conduct  shall  the  courts  establish  for  the  go- 
vernment of  agents  ?  Can  notice  from  any  person  suspend  the 
payment  of  your  notes  ?  Must  the  notice  establish  title  f 
Who  is  to  be  the  judge  of  the  title?  Is  the  opinion  of  the 
astute  to  prevail?     But  this  rule  is  not  admitted. 

It  is  said  the  notice  is  compulsory  on  the  bank,  to  hold  the 
fund  at  the  high  peril  of  all  the  consequences  before  stated. 
The  amount  is  immaterial.  If  an  agent  submits  to  such  a 
demand,  he  is  responsible  in  damages. 

In  all  cases,  the  agent  ought  to  turn  the  party  over  to  his 
principal,  and  be  discharged.  This  ought  to  be  his  course  of 
business.  The  other  party  may  proceed  by  attachment  or  by 
injunction.  To  intercept  the  fund,  he  should  be  forced  to  re- 
sort to  his  legal  or  equitable  remedies;  adopt  compulsory 
remedies  as  to  the  agent.  This  should  be  the  general  rule 
as  to  conmiercial  agencies,  that  he  may  acquit  himself  by 
paying  over,  and  so  transfer  the  controversy^ 

The  exceptions  to  the  general  rule  are  founded  on  firaud ; 
the  knowledge  of  that  fhiud  should  be  earned  home  to  the 
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agent,  that  he  may  determine  how  far  his  case  is  within  the 
exception.  Being  satisfied  of  fraud,  he  ought  to  hold  up  the 
property. 

Then,  do  the  facts  show  any  fraud  between  these  parties, 
known  to  the  agent? 

At  the  time  of  the  execution  of  the  deeds,  there  was  no 
design  of  fraud. 

The  court  must  determine  on  some  grounds,  that  the  agent 
is  authorized  to  hold  up  the  fund,  or  pay  it  over.  No  subject 
is  more  difficult  to  handle,  and  none  more  delicate,  than  the 
establishment  of  rules  applicable  to  such  subjects* 

As  to  the  facts ;  information  of  the  failure  of  the  bank  was 
received  on  the  23d  March.  Various  parties  were  bound  by 
heavy  liabilities  for  her.  The  deed  was  drawn  up  rapidly  by 
the  grantor,  to  secure  them  from  responsibility.  The  23d 
was  Sunday ;  the  character  of  the  transaction  is  legible  on 
the  face  of  it ;  there  is  no  reference  to  payments,  nor  any 
enumeration  of  the  property  conveyed — a  broad  conveyance 
of  all  the  grantee  had  to  cover  all  his  debts.  That  done,  the 
parties  were  secured  and  free  from  attachments.  On  the  8th 
May  a  deed  was  prepared  more  at  leisure ;  a  new  deed  was 
executed.  The  first  deed  was  not  recorded ;  the  second  deed 
was  prepared  and  executed.  No  reason  now  existed  for  re- 
cording the  first  deed,  which  could  give  no  vitality  to  the 
subsequent  deed.  In  the  letter  of  the  29th  March,  a  draft 
arrives  at  Baltimore  on  the  7th  April.  The  Union  Bank  finds 
it  lodged  for  collection.  No  knowledge  of  the  deed  nor  any 
firaud.  Their  duty  was  to  send  it  forward.  The  trustees  of 
PouUney  come  to  the  knowledge  of  this  draft,  and  they  give 
the  notice  in  the  record.  No  information  of  fraud  is  commu- 
nicated  to  the  bank.  The  notice  is  only  a  hypothetical  state- 
ment. The  Union  Bank  called  for  the  deeds,  and  they  had 
no  reference  to  the  transaction. 

The  misconduct  of  PouUney y  Ellicott  ijr  Co.  is  not  to  be 
imputed  to  the  Union  Bank;  the  bank  did  not  know  that 
Evan  PouUney  was  a  creditor  of  that  house,  nor  was  the 
monstrous  letter  of  PouUney^  EUicott  fy  Co.  known,  which 
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showed  d  priori  that  they  intended  to  fill  their  pockets.     The 
Union  Bank  knew  not  of  these  things,  but  was  left  to  act 
and  decide  upon  its  naked  rights. 
By  the  Court: 

JUDGMENT  AFFIBHED. 


Henry  STEVENSOKy  et  al  vs.  Edwa&o  Schriyeb  and 
Wife. — December,  1837. 

By  the  fint  section  of  the  act  of  1818,  ch.  204,  a  party  deeming  himself  ag- 
grieved by  the  orders  or  decrees  of  the  Orphans  courts,  may  appeal  to  the 
court  of  Appeals,  and  the  term  «  party,"  does  not  necessarily  mean  a  liti* 
gant  before  the  court,  when  the  order  or  decree  is  passed,  bat  any  one  on 
whose  interests  such  order  or  decree  has  a  direct  tendency  to  operate  ii^- 
liously. 

An  ordtt  of  the  Orphans  court  passing  a  claim  of  flie  executor,  or  adminis- 
trator, against  the  estate,  may  be  appealed  from  by  a  distributee  or  by  a 
creditor,  where  the  assets  of  the  deceased  are  inadequate  to  the  pajrment 
of  debts. 

The  power  of  the  Orphans  courts  in  passing  claims  against  the  estate  of  the 
deceased,  is  not  confined  to  strictly  legal  claims,  but  embraces  every  spe- 
cies of  indebtedness,  whether  legal  or  equitable^  nor  is  their  authority  in 
this  respect  limited  to  such  as  are  proved  according  to  the  act  of  1785,  ch.  46. 

They  do  not  derive  their  power  to  pass  open  accounts  from  the  8th  sec.  of 
the  9tb  sub  ch.  of  the  act  of  1798,  ch.  101»  nor  are  their  powers  on  that 
subject  imperatively  restricted  by  it.  The  object  of  that  section  was  to 
restrain  the  authority  of  executors  and  administrators  in  the  pa3rment  of 
open  accounts,  not  passed  by  the  court,  to  such  as  were  proved  in  the  mode 
thereby  prescribed. 

The  power  of  the  Orphans  courts  in  passing  accounts  before  payment,  is  de- 
rived from  the  second  section  of  the  act  of  Februaiy  session,  1777,  ch.  89 
and  the  first  section  of  the  15th  sub  ch.  of  the  testamentary  system. 

A  testator  bequeathed  to  his  two  grandaugbters  |9,000  each,  with  a  direc- 
tion that  the  said  "  legacy  should  be  understood  and  deemed  as  given  and 
bequeathed  unto  them^  as  their  property  respectively,  and  not  either  to 
their  respective  husbands  or  to  their  father,"  &c. 

In  a  subsequent  clause  the  testator  said,  <*  it  is  my  will  that  if  either  of  my 
said  grandaugbters  should  die  under  the  age  of  21  years  unmarried,  and 
without  having  any  child  or  children,  as  aforesaid,"  then  over  to  the  sur- 
vivor, fttc. 

Upon  this  will  it  was  hM,  that  upon  the  marriage  of  either  of  the  legatees, 
the  legacy  vested  absolutely  in  her,  and  that  such  portion  of  It  as  was  re- 
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ceived  by  her  husband  daring  coverture,  in  yirtue  of  his  marital  rights, 
became  his  property,  for  which  his  estate  could  not  be  charged  by  his 
widow  alter  his  death. 

Appsal  from  the  Orphans  court  of  Baltimore  county. 
On  the  15th  of  April,  1837,  Elizabeth  L.  Stevensoriy  "widow 
ofJosias  Stevenson,  Jr.  late  of  BaUimore  city,  deceased,  filed 
her  petition,  alleging  that  she  is  a  creditor  of  the  estate  of 
her  said  husband,  to  the  amount  of  $9,763  04,  with  interest 
thereon  from  the  25th  day  of  May,  1825,  and  that  she  became 
the  creditor  by  reason  of  the  conversion  by  her  husband,  of 
moneys  belonging  to  her  {in  her  sole  and  exclusive  right,  and 
under  the  management  of  trustees  for  her  separate  use)  to  his 
own  proper  use,  her  said  husband  receiving  the  said  amount, 
under  his  promise  and  agreement  to  invest  said  moneys  for  the 
beneJU  of  your  petitioner,  but  neglecting  to  make  said  invest- 
ment as  agreed  upon.  That  upon  the  bill  of  complaint  of 
one  Henry  Stevenson,  filed  in  the  High  Court  of  Chancery, 
such  proceedings  were  had,  that  the  creditors  of  her  said 
husband  were  ordered  by  the  chancellor  to  file  their  claims, 
whereupon,  your  petitioner  filed  her  claim  for  the  amount  of 
said  moneys,  so  received  by  her  husband  in  the  said  cause  so 
instituted  in  the  High  Court  of  Chancery,  as  by  an  attested 
copy  of  said  claim,  herewith  filed,  marked  exhibit  A,  which 
she  prays  may  be  had  and  taken  as  a  part  of  this,  her  peti- 
tion, will  more  fully  appear.  That  the  said  bill  of  complaint 
was  dismissed  by  the  court  of  Appeals,  and  that  your  peti- 
tioner and  her  co-administrator  are  desirous  to  close  their 
trust,  and  she  prays,  that  they  may  have  a  credit  in  their  ac- 
count,  as  administrators,  /or  the  amount  of  your  petitioner's 
dividend  of  the  assets,  which  may  be  declared  on  her  claim 
aforesaid,  and  that  your  Honours  will  pass  an  order  allowing 
said  claim  against  said  estate,  >&c.;  and  she  here  exhibits  as 
part  of  this,  her  petition,  marked  exhibit  B,  (and  she  prays  it 
may  be  so  considered,)  an  exemplification  of  the  will  of  her 
grandfather.  Dr.  Albert  Du  Presne,  which  vested  in  her  for 
her  sole  and  separate  use,  the  moneys  so  converted  by  her 
husband  as  aforesaid.  » 
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Exhibit  A<i  to  said  petitioiu 

Baltimore,  March  2d,  1835. 
The  Estate  qfJosias  Stevenson^  Jr.  deceased. 
1825.  To  Elizabeth  L.  Steyensoit.        Dr. 

May  25. — For  this  amount  received  by  you  for 
my  sole  and  separate  use  from  the  executors 
of  Dr.  Albert  Du  FresnCy  -  -  -  $9,763  04 
City  of  Baltimore  J  set:  Be  it  remembered,  that  on  this 
second  day  of  March,  in  the  year  eighteen  hundred  and 
thirty-five,  before  the  subscriber,  a  justice  of  the  peace,  in 
and  for  the  city  aforesaid,  personally  appeared  Elizabeth  L. 
Stevenson,  and  made  on  oath  on  the  Holy  Evangely  x>{  Al- 
mighty Grod,  that  the  above  account  is  just  and  true,  as  it 
stands  stated,  and  that  she  hath  not,  directly  nor  indirectly, 
received  any  part  or  parcel  thereof,  or  security  or  satisfaction 
for  the  same.  And  at  the  same  time  also  appeared  Philip 
Reigartj  and  made  oath  on  the  Holy  Evangely  of  Almighty 
God,  that  the  executors  of  Dr.  Albert  Du  Fresno  paid  to 
Josias  Stevenson,  Jr.  in  his  life-time,  and  about  the  month  of 
May,  in  the  year  eighteen  hundred  and  twenty-nine,  or  some 
time  in  that  month,  a  sum  of  money  between  nine  and  ten 
thousand  dollars,  which  the  said  Josias  Stevenson  had  pre- 
viously agreed  to  invest  in  property  for  the  use  of  the  said 
Elizabeth  L.  Stevenson,  but  which  investment  the  said  Josias 
Stevenson  did  not  make. 

Sworn  before  Wm.  P.  Stewart. 

True  copy. — Test,  Ramsat  Waters,  Reg.  Cwr.  Can. 
State  oj  Maryland,  City  of  Baltimore,  set:  On  this  four- 
teenth day  of  April,  1837,  before  the  subscriber,  a  justice  of 
the  peace,  in  and  for  the  city  aforesaid,  personally  s^peared 
Elizabeth  L.  Stevenson  ?tnd  Philip  Reigart,  and  severally 
made  oath  on  the  Holy  Evangely  of  Almighty  Grod,  tfiat  the 
matters  stated  in  the  within  copy  of  an  affidavit  formerly 
made  by  them  are  just  and  true  as  within  stated,  and  that  the 
within  account  is  bonajide,  due  as  therein  stated. 

Frs.  Forstkr. 
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Exhibit  B.    Extracts  from  the  will  of  J?.  Du  Fresne : 

2d  Item. — I  do  give  and  bequeath  unto  my  two  grand- 
daughters, Elizabeth  Reigart  and  Maria  Reigart^  the  children 
of  my  dearly  beloved  daughter  Albertina  Reigart^  deceased, 
late  Albertina  Du  Fresne^  the  sum  of  eighteen  thousand  dol- 
lars ;  that  is  to  say,  the  sum  of  nine  thousand  dollars  to  each 
of  my  said  grandaughters,  as  and  for  their  absolute  property  y 
which  said  sum  is  to  be  taken  and  set  apart  for  that  purpose 
out  of  my  personal  estate y  by  the  executors  of  this  my  last  will 
and  testamenty  and  the  guardians  of  my  said  grandaughters 
herein  after  named  and  appointed,  as  soon  as  conveniently  may 
be  done  after  my  decease,  subject,  nevertheless,  to  the  restric- 
tions and  limitations  herein  after  mentioned  and  expressed. 

3d  Item. — It  is  my  will,  and  I  do  order  and  direct,  that 
the  aforesaid  legacy,  or  sum  of  eighteen  thousand  dollars, 
shall  be  understood  and  deemed  as  given  and  bequeathed 
unto  them  as  their  property  respectively y  and  not  either  to  tlteir 
respective  husbands  or  to  their  fathery  Philip  Reigarty  nor  the 
step'brothers  or  step-sistersy  in  case  they  or  either  of  my  said 
grandaughters,  Elizabeth  or  MarUiy  should  happen  to  die 
without  having  any  child  or  children ;  and  if  either  of  them, 
the  said  Elizabeth  or  Maridy  should  die  without  having  any 
child  or  children,  then  the  whole  of  the  said  legacy  or  sum, 
shall  descend,  come,  and  belong,  and  I  hereby  bequeath  the 
same  unto  the  survivor  of  them.  But  in  case  they  should 
both  die  without  leaving  any  child  or  children,  then  and  in 
that  case,  I  do  give  and  bequeath  the  whole  and  every  part  of 
the  said  legacy  or  sum  of  eighteen  thousand  dollars  unto  my 
son  Samuel  Du  FresnCy  or  his  legal  heirs  and  representatives. 

4th  Item. — It  is  my  will,  and  I  do  direct,  that  the  aforesaid 
legacy  or  sum  of  eighteen  thousand  dollars,  shall  be  placed  out 
and  continued  at  interest  on  good  and  sufficient  security,  as 
herein  before  ordered,  by  the  executors  of  this  my  last  wiU 
and  testament,  and  the  guardians  of  my  said  two  grandaugh- 
ters, herein  after  named,  or  the  survivor  of  them,  and  be 
under  the  control  and  management,  superintendance  and  dis- 
cretion of  my  said  executors  and  guardians,  for  the  use  and 
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beneGt  of  my  said  grandaughters,  Elizabeth  Reigart  and  Ma- 
ria Reigarf;  and  that  they,  the  said  executors  and  guardians, 
or  tiie  survivors  or  survivor  of  them,  do  add  the  interest  there- 
of as  the  same  shall  accrue  or  accumillate  from  time  to  time, 
(excepting,  nevertheless,  the  sum  of  two  hundred  dollars, 
part  of  the  said  interest,  yearly  herein  after  allowed  unto  their 
said  father,  PhUip  Reigart y)  shall  be  paid  unto  my  said  grand- 
daughters, Elizabeth  Reigart  and  Maria  Reigarty  to  be  equal- 
ly divided  between  them  on  their  sevc^rsilly  attaining  the  full 
age  of  twenty-one  years,  or  at  the  time  of  their  marris^e,  in 
case  they  or  either  of  them  intermarry  ctfter  attaining  the  said 
age  respectively.  And  that  the  sum  of  two  hundred  dol^ 
lars,  part  of  the  said  interest,  be  paid  to  their  said  father, 
Philip  Reigarty  to  be  by  him  applied  for  the  support,  mainte- 
nance, and  education  of  my  said  two  grandaughters,  Eliza- 
beth and  Mariay  in  a  decent  and  becoming  manner ;  but  if  the 
said  Philip  Reigart  should  omit  or  neglect  to  apply  the  said 
two  hundred  dollars  for  the  support,  maintenance,  and  educa- 
tion of  my  said  two  grandaughters,  then  and  in  -such  case  my 
said  executors  and  guardians  shall,  and  may  withhold  and  de- 
tain the  said  sum,  and  apply  it  to  and  for  the  use  and  benefit 
of  my  said  two  grandaughters,  in  such  manner  as  they,  my 
said  executors  and  guardians,  herein  after  named,  or  the  sur- 
vivors or  survivor  of  them,  in  their  best  discretion  may  think 
proper  or  necessary. 

6th  Item. — It  is  my  will  that  if  either  of  my  said  grandaugh- 
ters, Elizabeth  Reigart  or  Maria  Reigarty  should  die  under 
the  age  of  twenty-one  years  unmarried,  and  without  having 
any  child  or  children  as  aforesaid,  then  and  in  such  case,  I  do 
givey  devisey  and  bequeath  the  whole  of  the  said  legacy  or  sum 
ofeiglUeen  thousand  dollars y  unto  the  survivor  of  theniy  in  ab- 
solute  property  ;  but  if  both  the  said  Elizabeth  and  Maria 
should  happen  to  die  under  the  age  aforesaid,  unmarried  and 
without  leaving  any  childreii,  then  and  in  such  case  I  do  give, 
devise^  and  bequeath  the  whole  of  the  said  legacy,  or  sum  of 
eighteen  thousand  dollars,  with  all  the  increase  thereon,  (if 
any)  unto  my  said  son  Samuel  Du  Fresney  his  heirS|  execu- 
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tors,  admiitistrators,  and  assigns,  to  and  for  his  and  their 
behoof  in  absolute  property. 

8th  Item. — ^As  to  all  my  moneys,  estates,  effects  and  pro- 
perty, of  wbat  rtature  or  kind  soever  the  same  may  be,  which 
I  am  or  may  be  entitled  to,  in  any  part  of  Europe,  whenever 
the  same  shall  be  recovered,  received,  or  remitted  hither  into 
this  country,  I  do  give,  devise  and  bequeath  the  same  in 
manner  following,  to  wit :  one  equal  half  part  thereof  I  do 
give,  devise  and  bequeath  nnto  my  said  son,  Samuel  JDu 
FresnCy  his  heirs,  executors,  administrators,  and  assigns,  to 
and  for  his  and  their  proper  use  and  benefit  and  behoof,  in 
absolute  property ;  and  the  other  equal  half  part  thereof  I  do 
give,  devise  and  bequeath  unto  my  said  grandaughters,  EHza- 
beth  Reigart  and  Maria  Reigartj  share  and  share  alike,  to  wit ; 
the  one  equal  fourth  part  thereof  to  each  of  them :  and  in 
case  of  the  death  of  my  said  two  grandaughters  under  the 
said  age  of  twenty-one  years,  unmarried,  and  without  leaving 
any  child  or  children,  then  her  said  share  or  one-fourth  part 
shall  come  to,  and  /  do  kereby  givCy  devise  and  hequeaih  the 
samey  in  absolute  property j  to  the  survivor  of  them ;  but  if 
both  my  said  grandaughters  should  happen  to  die  under  the 
said  age,  unmarried,  and  without  leaving  any  child  or  chil- 
dren, then  and  in  sueh  case,  the  said  two  equal  fourth  parts 
hereby  given  unto  my  said  two  grandaughters  shall  come  or 
belong,  and  I  do  hereby  give,  devise  and  bequeath  the  same 
in  absolute  property  onto  my  said  son,  Samuel  Du  Fresne^  h» 
heirs,  executors,  administrators,  and  assigns,  to  and  ibr  his 
and  their  proper  use,  benefit  and  behoof. 

9th  Item.-^As  to  all  the  rest,  residue,  and  remainder  of 
my  moneys,  estate,  effects,  goods  and  chatties,  or  moveable 
property  whatsoefver,  and  of  idiat  nature  or  kind  soever,  and 
wheresoever  the  same  may  be,  and  not  b^ein  before  particu- 
larly given,  devised  or  bequeathed,  and  which  I  am  or  may 
be  entitled  unto  at  the  time  of  mj  death,  without  any  inven- 
tory thereof  to  be  made,  taken  or  rendered,  or  any  part 
thereof — and  as  to  all  and  singular  my  messuages,  houses 
and  lots,  or  pieces  or  parcels  of  ground,  lands,  tenements, 
42  V.9 
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and  hereditaments  which  I  may  die  possessed  of,  or  may  be 
in  any  manner  seized  of  and  entitled  unto,  situate  in  the  said 
city  and  county  of  Lancaster y  in  the  state  of  Pennsylvania^  or 
elsewhere  in  any  part  of  the  United  States  of  America,  with 
their  and  every  of  their  rights,  members,  and  appurtenances, 
I  do  give,  devise  and  bequeath  the  same,  unto  my  said  son, 
Samuel  Du  Fresney  his  heirs^  executors,  administrators,  and 
assigns,  for  ever  subject  to,  and  charged  nevertheless,  with 
the  said  two  legacies  herein  before  given  and  bequeathed 
unto  my  said  brother  and  sister,  to  be  paid  to  them  severally, 
in  manner  herein  before  mentioned  and  directed. 

And  lastly — I  do  hereby  nominate,  constitute  and  appoint, 
my  said  son  Samttet  Du  Fresne^  and  my  trusty  friends,  Peter 
Reedy  (saddler,)  and  Philip  Gloningery  both  of  the  said  city 
of  Lancaster y  and  the  survivors  and  survivor  of  them,  to  be 
the  executors  and  executive  of  this  my  last  wiU  and  testa- 
ment, and  also  guardian  and  guardians  over  the  moneys, 
effects,  and  estates,  herein  before  given,  and  devised  unto 
my  said  grandaughters  Elizabeth  Reigart  and  Maria  Reigarty 
during  their  minorities,  respectively,  hereby  revoking  all  for- 
mer and  other  will  or  wills,  testament  and  testaments,  by  me 
made ;  and  declaring  this,  and  no  other,  to  be  and  contain 
my  last  will  and  testament.  In  witness  whereof,  I  have 
hereunto  set  my  hand  and  seal,  the  eighth  day  of  December, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty.  A.  Du  Fresne.  [Seal.] 

And  afterwards,  to  wit :  on  the  1st  day  of  May,  in  the  year 
1837,  Henry  Stevensouy  Urath  Stevensany  Urath  Stevenson 
executrix  of  Josias  Stevensony  Sr.  deceased.  Job  Smithy  Jr. 
judgment  creditors  of  the  estate  of  Josias  Stevensony  Jr.  de- 
ceased, and  the  said  Urathj  as  executrix  aforesaid,  being  also 
one  of  the  legal  distributees  of  said  estate,  come  here  into 
court  and  caution  the  court  against  the  passage  of  a  claim 
against  said  estate,  presented  here  by  Elizabeth  Stevensony 
and  filed  with  her  petition  aforesaid.  And  these  creditors 
and  distributees  as  aforesaid,  respectfully  protest  against  the 
allowance  of  said  claim,  and  indeed  against  this  court  taking 
any  order  in  the  premises. 
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1.  Because  they  deny  the  facts  stated  in  the  petition  and 
affidavits  attached  to  the  claim,  so  far  as  they  represent  and 
attempt  to  shew  that  the  said  Elizabeth  hath  any  jitst  demand 
against  said  estate. 

2.  Because  the  will  filed  makes  no  such  disposition  of  a 
fond  for  the  benefit  of  said  Elizabeth^  as  is  specified  in  said 
petition. 

3.  Because  the  deceased  husband  of  said  Elizabeth^  never 
received  at  any  time  any  moneys  firom  the  persons  under  the 
circumstances,  and  for  the  uses  of  said  Elizabeth^  as  is  speci- 
fied in  said  petition,  account,  and  probat  thereon. 

4«  Because  the  affidavits  attached  to  said  claim  are  insuffi- 
cient to  exhibit  it  before  this  court. 

6.  Because  the  said  claim  is  irregularly,  illegally,  inform- 
ally, and  insufficiently  made  out  and  offered  here. 

6.  Because  the  said  claim  is,  and  all  claims  that  the  said 
Elizabeth  may  ever  have  had  against  said  estate,  are  barred 
by  limitations.  They  are  of  more  than  three  years  standing, 
since  the  acts  of  limitation  began  to  run  against  them,  and 
these  creditors  and  these  distributees  plead  said  acts  of  limi- 
tation in  bar  of  said  claim  and  claims,  and  pray  to  be  allowed 
the  benefit  thereof. 

7.  Because  the  said  claim  was  not  adduced  and  exhibited 
in  this  court  within  the  time  limited  and  specified  in  the  pub- 
lications made  by  the  administrators  on  JoHas  Sievensonj  Jr^s 
estate,  for  notifying  creditors  to  bring  in  their  claims,  and  also 
specified  in  the  order  of  this  court  passed  in  that  behalf. 

The  parties  then  filed  in  court  a  commission,  containing 
certain  proo&  admitted  by  consent,  a  part  of  which  only  are 
material  in  the  view  taken  by  the  court,  viz. : 

Samuel  DalCy  examined  on  behalf  of  the  defendants,  de- 
poseth  as  follows : 

2(L  Have  you  any  knowledge  of  a  legacy  bequeathed  to 
the  said  Elizabeth  L.  Stevenson^  by  her  grandfather,  Albert 
Du  Fresnej  of  the  city  of  Lancaster ^  in  the  state  of  Pennsyl' 
V€mia;  if  so,  please  state  the  amount  thereof,  and  the  circum- 
stances by  which  the  said  legacy  was  attended  as  regards  the 
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payment  of  it  over,  and  annex  to  your  answer  an  examined 
and  authenticated  copy  of  the  last  will  and  testament  of  the 
said  Albert  Du  Fresne^  whereby  said  legacy  was  ^bestowed. 
To  said  second  interrogatorjr  he  deposeth  as  follows :  De- 
ponent says  that  he  has  knowledge  of  the  legacy  bequeathed 
to  Elizabeth  L.  Reigarty  now  EUzabeth  L.  Stevenson^  by  her 
grandfetiier,  Dn  Albert  Du  FVesne^  late  of  the  city  of  Lancas^ 
tefj  im  the  state  of  Pennsylvania.  Deponent  says  that  the 
amount  due  to  Elizabeth  L,  Stevenson  after  the  death  of  her 
sister  Maria^  uitder  the  will  of  her  grandfather,  Dr.  Albert  Du 
Fresney  deceased,  was  eighteen  thousand  dollars  ;  and  at  the 
time  it  was  settled,  in  1829,  when  the  executors  were  releas- 
ed, the  legacies  with  their  interests  were  nineteen  thousand 
five  hundred  and  twenty^six  dollars  and  eight  cents.  Depo- 
nent says,  some  time  in  1828  Josias  Stevenson^  Jr.  came  to 
the  city  of  Lancastety  and  demanded  the  legacy  coming  to 
his  wife  under  the  will  of  her  grandfather.  Dr.  Albert  Du 
FresnCy  deceased.  Dr.  Samuel  Du  Fresney  one  of  the  execu- 
tors, agreed  that  he  would  give  him  the  legacy  coming  to 
her,  although  she  was  under  age,  if  he  would  take  one-half 
of  it  in  real  property  for  her  use,  and  the  other  half  he  would 
pay  in  cash.  Some  deeds  were  drawn  by  me,  and  executed 
by  Dr.  Samuel  Du  Fresne  to  that  effect,  and  sent  on  to  him. 
He,  the  said  Josias  Stevenson,  Jr.  some  iimje  after  came  to 
Lancaster y  perhaps  in  1829,  the  time  I  do  not  exactly  recoU 
lecty  and  said  he  would  be  entitled  to  receive.  Deponent 
says  that  Josias  Stevenson,  Jr.  told  him  he  could  not  obtain  that 
security  here,  but  could  doit  if  he  were  at  home  in  BaltimorCy 
and  that  he  wondered  why  theyy  the  executo9*Sy  should  ask  it 
of  him.  Deponent  says,  he  replied,  that  the  executors  were 
anonous  to  have  the  property  secured  to  Elizabeth  L.  Steven- 
son. Deponent  says  that  he,  Josias  Stevenson,  Jr.  then  re- 
plied, if  he  got  the  cash  he  would  apply  the  same  in  purchasing 
real  property  in  the  city  of  Baltimore  for  her,  Elizabeth  L. 
Stevenson^ s  use,  and  that  it  could  be  as  well  secured 
THERE  as  in  the  city  of  Lancaster  for  her.  Deponent  says, 
that  Josias  Stevenson,  Jr.  remained  in  the  city  of  Lancaster 
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at  one  time  for  about  three  days,  during  wliich  time  he  fre- 
quently called  at  my  office,  and  we  had  frequently  conversa- 
tions to  the  same  effect  as  what  is  detailed  above.  He,  Josias 
Stevensouy  Jr.  borrowed  the  acts  of  assembly  from  me  in  re- 
lation to  the  refunding  bond ;  he  said  he  would  take  them 
^d  consult  his  attorney  in  the  city  of  Lancaster.  He,  the 
said  Josias  Stevensony  Jr.  finally  agreed  to  take  nearly  the 
one-half  in  real  property  in  the  city  of  Lancaster^  transferred 
for  the  use  of  his  wife,  and  the  balance  in  cash ;  and  on  the 
twenty-fifth  day  of  May,  1829,  he  released  and  discharged  the 
executors  and  guardians,  to  wit :  Dr.  Samuel  Du  Fresne  and 
Peter  Reed.  Deponent  has  no  recollection  of  what  took 
place  when  the  money  was  paid,  or  of  any  conversation  that 
took  place  at  that  time.  Deponent  has  examined  the  exem- 
plified copy  of  the  will  of  Dr.  Albert  Du  Fresne^  deceased, 
being  endorsed  complainants'  exhibit  A,  and  believes  it  to 
be  a  correct  copy. 

4.  Do  you  know  whether  or  not  previously  lo  the  said  pay- 
ment, or  at  the  time  thereof,  the  said  Josias  Stevenson^  Jr. 
on  his  part  expressly  undertook  and  agreed  to  invest  the 
amount  of  the  said  legacy  in  some  property  for  the  sole  and 
separate  use  of  the  said  Elizabeth  L.  Stevensony  and  whether 
or  not  the  said  payment  was  not  made  to  him  upon  his  said 
undertaking  and  agreement,  and  at  his  solicitation.  State 
all  your  knowledge  of  the  matters  inquired  of  fully  and  in 
detail. 

To  said  fourth  interrogatory  he  deposeth  as  follows :  De- 
ponent stales,  that  he  has  no  other  knowledge  of  any  under- 
taking or  agreement  of  the  said  Joms  Stevensony  Jr.  or  any 
other  circumstances  connected  with  the  payment  of  the  legacy 
to  him,  other  than  that  detailed  in  answer  to  the  second  inter- 
rogatory. Said  Josias  Stevensony  Jr.  did  repeatedly  solicit  the 
payment  of  the  legacy  y  and  the  delay  arose  from  the  anxiety  of 
the  executors  and  guardians  to  secure  the  interest  of  Elizabeth 
L.  Stevenson.  The  legacy,  when  paid  as  aforesaid,  was  paid 
by  her  consent.  Deponent  has  no  distinct  recollection  of  any 
other  matters  inquired  of  in  this  interrogatory,  than  such  as 
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he  has  detailed  in  his  answer  to  the  second  interrogatory^  and 
in  his  answer  given  to  this  interrogatory. 

On  the  application  of  Edward  Schriver j  alleging  his  mar- 
riage with  Mrs.  Stevenson^  he  was  admitted  a  party  to  the 
suit,  and  filed  the  following  affidavit : 

Baltimore  OUy^  set. — On  this  13th  day  of  October,  1837, 
before  the  subscriber,  a  justice  of  the  peace  in  and  for  the  city 
aforesaid,  personally  appeared  Edward  Schriver  and.  Eliaor 
beth  L.  Schriver  J  (formerly  Elizabeth  L.  Stevenson^)  which 
Elizabeth  L.  is  one  of  the  administrators  of  Josias  Steven- 
Sony  Jr.  late  of  Baltimore  dty,  deceased^  and  made  oathj  that 
it  doth  not  appear  from  any  hook  or  writing  of  the  said  Josias 
Stevensony  Jr.  that  any  part  of  the  claim  heretofore  made  and 
filed  in  the  Orphans  court  of  Baltimore  county  y  hythesaidEUr 
zabeth  L.  then  Elizabeth  L.  Stevensony  against  the  estate  4f  the 
said  Josias  Stevensony  Jr.  hath  been  dischargedy  and  that  to  the 
best  of  the  several  knowledge  and  belief  of  said  deponentSy  no 
part  of  the  said  claim  hath  been  discharged,  and  no  security 
or  satisfaction  hath  been  given  for  the  same.  Sworn  to  be- 
fore, &c. 

The  Orphans  court  (Harwood  and  Ward,  Judges,)  de- 
cided that  the  daim  made  by  the  said  petitioner,  against  the 
estate  of  the  said  deceasedyfor  the  sum  of  nine  thousand  seven 
hundred  and  sixty-three  dollars  and  four  centSy  with  interest 
thereon  from  the  25th  day  of  Jtfay,  1825,  is  just  and  legaly 
and  ought  to  pass.  It  is,  therefore,  on  this  8th  day  of  No- 
vember, in  the  year  eighteen  hundred  and  thirty-seven,  or- 
dered and  DECREED  by  the  Orphans  court  for  Baltimore 
county,  that  the  account  or  claim  of  the  said  Elizabeth,  of 
nine  thousand  seven  hundred  and  sixty-three  dollars  and  four 
cents,  with  interest  thereon  from  the  25th  day  of  May,  1825, 
against  the  estate  of  the  said  Josias  Stevensony  Jr.  deceased, 
bey  and  the  same  is  hereby  passed  by  the  court y  and  that  she  be 
allowed  in  her  administration  account  for  the  amount  of  said 
claimy  with  interest  as  qforesaidy  or  her  just  proportion  or  divi- 
dend of  assets  in  the  hands  of  the  administrators  of  said  de- 
ceasedy  in  case  his  personal  estate  should  not  be  sufficient  to 
pay  all  his  debts. 
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RiDOATE,  Judge,  dissented. 

The  creditors  and  distributees  of  Josias  Stevenson^  Jr.  ap- 
pealed to  this  court. 

The  cause  was  argued  before  Stephen,  Archer,  and 
Dorset,  Judges. 

By  Speed,  for  the  appellants,  and 

By  R.  Johnson  and  D.  Stewart,  for  the  appellees. 

Dorset,  Judge,  delivered  the  opinion  of  the  court : 

The  first  in  point  of  order  of  the  questions  which  have  been 
discussed  in  this  case,  is,  have  the  appellants  a  right  to 
appeal  from  the  order  in  question,  passed  by  the  Orphans 
court  ? 

By  the  first  section  of  the  act  of  1818,  ch.  204,  a  party 
deeming  himself  aggrieved  by  the  decree,  order,  or  decision 
of  the  Orphans  court,  may  appeal  to  the  court  of  Appeals. 
The  term  party,  in  this  section  of  the  act  of  assembly,  is  not 
used  in  a  technical  sense,  necessarily  importing  a  litigant  be- 
fore the  court,  in  the  proceedings  in  which  the  decree  or  order 
passed,  at  the  time  of  or  antecedently  to  its  passage ;  but 
may  also  mean  one  on  whose  interests  the  decree  or  order  has 
a  direct  tendency  to  operate  injuriously,  and  who,  after  its 
passage,  may  appear  in  court  and  claim  the  privilege  of  ap- 
peal. Many,  if  not  most  of  the  orders  of  the  Orphans  court, 
are  wholly  ex  parte ^  and  yet  the  right  to  appeal  has  never 
been  denied  to  him  who  has  sustained  an  injury  thereby. 

The  only  inquiry,  then,  on  this  question,  is,  has  the  order 
before  us  an  evident  tendency  to  impair  the  rights  of  the  ap- 
pellants }  We  are  of  opinion  that  it  has.  For  argumenti 
gratia  conceding,  as  is  alleged,  that  the  passage  of  the  claim 
of  an  executor  or  administrator,  by  the  Orphans  court,  is  not 
conclusive  upon  a  distributee  or  creditor  suing  such  executor 
or  administrator,  and  leaves  him  at  liberty  to  shew  the  illega- 
lity of  the  allowance  thus  made ;  yet  it  so  increases  the  diffi- 
culty of  so  doing,  that  such  an  order  cannot  be  said  not  to 
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impair  the  rights  of  a  distributee,  or  of  a  creditor,  where  the 
assets  of  the  deceased  are  inadequate  to  the  payment  of  debts. 
The  allowance  of  the  claim  is  prima  facie  evidence  of  its  cor- 
rectness, and  the  esiecutor  or  administrator  need  offer  no  fur- 
ther eridence  to  sustain  it.  The  anus  probandi  is  shifted  from 
the  executor  or  administrator  to  the  creditor ;  and  in  most  cases 
under  circumstances,  where  the  proof  given  in  support  of  it, 
is  whoUy  unknown  to  him,  and  consequently  he  can  have  no 
means  of  shewing  its  insufficiency.  It  is  a  proceeding  ex  parte 
in  its  nature,  and  of  which  no  record  is  require  to  be  kept ; 
the  only  evidence  of  its  existence  is  the  endorsement  upon  the 
voucher,  which  remains  with  the  executor  or  administrator, 
unless  he  gratuitously  files  it  with  the  register.  The  executor 
or  administrator  then  has  nothing  to  do  but  to  pass  his  account 
before  the  Orphans  court,  pocket  or  destroy  his  voucher ;  and 
the  distributee  has  no  means  of  impeaching  the  allowance 
made  him,  or  disproving  its  correctness.  From  an  order 
placing  a  distributee  or 'creditor  in  such  a  condition,  there 
surely  ought  to  be  a  right  of  appeal. 

The  appellants'  first  point  cannot  be  sustained.  The  autho- 
rity of  the  Orphans  court,  in  passing  claims  against  the  estate 
of  a  deceased,  is  not  as  has  been  contended,  confined  to  strict- 
ly legal  claims,  but  embraces  every  species  of  indebtedness, 
whether  legal  or  equitable  in  its  nature ;  nor  is  their  power  to 
pass  accounts  limited  to  such  as  are  proved  according  to  the 
requisitions  of  the  act  of  assembly  of  1785,  chapter  46. 

They  do  not  dejive  their  power  of  passing  open  accounts, 
as  is  assumed  by  the  appellants'  counsel,  under  the  8th  section 
of  the  9th  sub  ch.  of  the  act  of  1798,  ch.  101,  nor  are  their 
powers  on  that  subject  imperatively  restricted  by  it  The  ob- 
ject of  that  section  of  the  testamentary  system,  was  to  restrict 
the  authority  of  executors  and  administrators  in  the  payment 
of  open  accounts,  not  passed  by  the  Orphans  court,  to  such 
as  were  authenticated  in  the  mode  thereby  prescribed.  The 
powers  of  the  Orphans  court  in  passing  accounts  anterior  to 
their  payment,  is  derived  firom  the  2d  section  of  the  act  of 
February  session,  1777,  ch.  8,  and  the  1st  section  of  the  15th 
sub  ch.  of  the  testamentary  system. 
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The  win  of  Doctor  Albert  Da  Hresne  is  inartificially  drawn, 
and  no  i]iter{Nretation  can  be  given  to  it  in  reference  to  the 
question  now  before  us,  which  can  be  regarded  as  firee  from 
all  objection.  But  on  collating  the  2d,  3d,  4th,  5th,  and  8th 
clauses  of  the  will,  we  are  of  opinion  that  there  is  no  sudi 
distinct  and  unequivocal  expression  of  the  intention  of  the 
testator,  to  limit  the  legacy  to  his  grandaughters,  to  their  sole 
and  separate  use,  to  the  exclusion  of  the  marital  rights  of  the 
husband,  nor  such  proof  in  the  record  of  an  agreement  by 
JMas  Stevenson,  the  deceased  husband,  to  ho)d  or  use  it  as 
such,  as  could  be  enforced  by  any  judicial  tribunal.  The 
intention  of  the  testator  we  think  is  expressed  in  the  Jifih 
clause  of  his  will,  and  that  upon  the  marriage  of  Elizabeth 
Reigart  the  legacy  vested  absolutely  in  her,  and  that  sudi 
portion  <^  it  as  was  received  by  the  deceased  husband  during 
coverture,  in  virtoe  of  his  marital  rights  became  his  absolute 
property,  and  consequently,  that  the  claim  now  preferred  by 
his  widow  against  his  estate  cannot  be  supported.  This 
court  will  sign  a  decree  reversing  the  order  of  the  Orphans 
court  with  costs,  to  the  appellants,  both  in  tins  court  and  in 
the  court  below,  and  dismiffiing  the  appellees'  petitbu. 

DECREE   EEVEESED. 


The  Mabtland  Insueance   Co.  vs.  James  Bosley. 
December^  1837. 

Upoa  a  foHcy  oi  ioforanee  on  cufo  as  iatereat  may  appear— tbe  Feesel 
aniTwi  at  ber  port  of  destinatioD,  and  deliverod  a  part  of  bar  caigo  in 
aafetjr.  In  the  progreas  of  a  regular  deliveiy  of  the  balance,  it  was  par- 
tidljr  damaged  by  the  perils  of  ^e  seas.  In  an  action  for  a  partial  loss,  ii 
nfm  kddt  th*t  atthongh  the  amoant  of  the  partiodar  loss  di^  not  araoont  to 
tw  per  centam  on  the  whole  value  of  the  cargo  shipped  by  the  insured, 
still  he  was  entitled  to  recover,  the  loss  being  more  than  ftoe  per  cent  on 
the  amount  at  risk  at  the  time  of  the  damage. 

Appeajl  from  Baltimore  county  court. 
This  was  an  action  of  Covenant,  brought  on  a  policy  of 
43  V.9 
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the  appellants,  by  which  they  insured  the  appellee  to  amoont 
of  ^ISjdOOy  at  and  from  BaUimort  to  Tampico^  &c.  and  at 
and  from  thence  back  to  BaUmorty  upon  cargo  (m  board  the 
schooner  JVed.  It  contained  the  usual  clause,  that  vUl  othft 
than  the  enumerated  articles  should  be  free  from  average 
under  fiye  p^  cent  unless  g^ieral.  The  defendants  pleaded 
that  they  had  not  broken  their  covenant^  on  which  issue  was 
joined. 

At  the  trial  of  the  cause  the  plaintiff  proved  that  said  ves- 
sel sailed  from  Baltimore  fi>r  TampicOy  laden  with  merchan- 
dise belonging  to  the  plaintiff  upon  the  voyage  insured,  of 
the  cost  and  value  of  $57,740  93,  and  that  with  said  mer- 
chandise on  board,  the  said  vessd  arrived  at  ToiTiptco,  on  or 
about  the  15th  July,  1822,  and  thereupon  proceeded  with 
due  diligence,  to  discharge  said  merchandise,  according  to 
the  usage  of  said  port  of  Tan^iricOy  and  in  the  only  way,  from 
the  nature  ci  the  harbour,  which  is  practicable,  which  is  by 
conveying  the  merchandise  in  boats  to  be  landed  at  Tampieo; 
that  of  said  merchandise,  there  was  safely  landed  by  the  29di 
July,  1822,  to  the  amount  in  cost  and  value,,  as  aforesaid,  of 
$39,164  93,  leaving  a  residue  of  the  cargo  of  said  JBotfey,  on 
board,  of  $18,576,  in  cost  and  value  as  aforesaid;  that  of 
said  residue  of  said  merchandise  of  said  Bothy ^  there  were 
loaded  on  a  boat  to  be  conveyed  to  Tganpico  as  aforesaid,  six 
packages,  consisting  of  linens  (of  which  article  the  whole 
cargo  aforesaid,  of  said  Bo$ley  was  composed)  that  said  six 
packages  were  of  the  .amount  in  cost  and  value  as  aforesaid, 
of  $2,884  57 ;  that  by  perils  of  the  seas,  the  boat  so  convey- 
bg  said  six  packages,  was,  while  duly  pursuing  her  course 
to  Tampko  aforesaid,  from  the  vessel,  upset,  and  the  goods 
in  said  six  packages  thereby  were  damaged  to  the  amount  of 
$1,320  49.  Whereupon,  Uie  defendants  prayed  the  court  to 
direct  the  jury  that  if  they  believe  from  the  evidence,  that  tfie 
amount  of  particular  average  loss  sustained  by  the  plaintiff, 
on  the  six  cases  of  merchandise  which  was  damaged  in  the 
course  of  being  landed  at'  Tampieo j  was  not  to  the  amount 
of  five  per  cent,  on  $57,740  93,  being  the  yAnAt  amount  of 
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insurable  interest,  as  per  invoice  of  the  schooner  JVedy  men- 
tioned in  the  policy,  then  the  plaintiff  is  not  entitled  to 
recover,  notwithstanding  the  jury  may  also  believe  from  tbe 
evidence,  that  at  the  time  of  the  happening  of  the  loss,  a 
large  part  of  the  outward  cargo  had  been  safely  landed,  and 
that  there  was  at  that  time  on  board  goods  to  the  amount 
only  of  $18,576.  The  defendants,  by  their  counsel,  prayed 
the  court  fuiHier  to  instruct  the  jury,  that  if  they  believe  from 
the  evidence,  that  tbe  amount  of  particular  average  loss  sus- 
tained by  the  plaintiff  on  the  six  cases  of  merchandise  which 
were  damaged  in  tbe  course  of  being  landed  at  Tbnpico,  was 
not  to  the  amount  of  five  per  centum  on  $67,740  93,  being 
the  whole  amount  at  risk  when  the  policy  attached,  and  that 
the  voyage  was  in  fietct  from  BaUimore  to  Tampico,  and  back 
again  to  BaUimore^  then  the  plaintiff  is  not  entitled  to  recover ; 
notwithstanding  tbe  jury  may  also  believe,  from  tbe  evidence, 
that  at  tbe  time  of  tiie  hi^pening  of  the  loss,  a  large  part  of 
the  outward  cargo  had  been  safely  landed,  and  that  there  was 
at  that  time  on  board  goods  to  tiie  amount  of  only  $18,676. 
AU  which  instructions  the  court  {Magrudery  J.)  refused  to 
give.     The  defendant  excepted. 

After  this  exception,  tbe  parties  entered  into  the  following 
agreement : 

BosLET  vs.  Maryland  Insurance  Company.  In  BaUi- 
more  County  Court.  We  consent  to  a  verdict  of  $l,60<Tfor 
the  plaintiff.  Mr.  John  Gill  is  to  make  a  statement  of  the 
plaintiff's  claim,  in  which  he  shall  allow  him  $200,  with 
interest  from  6th  May,  1823,  and  such  amount  of  particular 
average  as  he  may  find  to  be  due  upon  a  calculation  of  loss, 
based  upon  actual  average  sales  of  sound  goods,  of  the  same 
kind  with  those  damaged  at  TampicOy  and  such  other  times 
of  computation,  as  are  usually  regarded  in  an  estimate  of 
particular  average  loss,  with  interest  thereon  from  February 
6th,  1826. 

A  verdict  was  accordingly  taken  for  $1,600,  and  after- 
wards the  parties  filed  the  following  statement : 

**  Statement  of  particular  average  on  three  boxes  Platillas, 
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one  box  Creas  a  Moriaix,  one  box  Listadoes,  and  one  box 
Ronana ;  part  of  the  cargo  of  the  schooner  JVed^  John  Cole- 
nwn^  master,  damaged  on  a  voyage  from  Baltimore  to  Tamr 

ficOy  on  which  she  sailed  about  the    

It  is  stated  to  me,  it  is  admitted 

that  the  amount  of  the  invoice 

of  the  entire  cargo  is      .        «    ^^,431  00 
Which  sum  covered  at  a  premium 

of  4  per  cent  is  eqml  to  •        •  f  57,740  00 

The  invoice  book  shews  that  the 

above  damaged  goods,  to  wit : 

three  boxes  Platillas^  one  box 

Creas  a  la  Morlaix,  one  box 

Listadoes,  and  one  box  Ronans, 

cost  per  invoice,  less  debenture, 

f  2,769  00,  which  covered  at  a 

premium  of  4  p^  cent,  equal  to      .        .        •    2,884  57 
Sound  value  at  Tampico  of  the 

goods  damaged,  ascertained  as 

follows : 
The  sales  of  sound  goods  at  Ibtii- 

jpicashew,  that  the  average  gross 

value  at  that  place  of  sound 

PlatiUas,  is  f  15  89,  pr.  piece; 

sound  Creas  a  la  Morlaix,  is 

$32  63,  pr.  piece;  sound  Ro- 
nans, is  $30  22,  pr.  piece ;  and 

the  proportionate  sound  value 

of  Listadoes,  is  $13  00,  pc 

piece. 
At  which  rates,  the  gross  sound 

value  of  the  goods  damaged  and 

sold  at  vendue,  are  as  follows : 
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100  pieces  Platillas,    at  $15  89,  1,589  00 

25      «•     Crcas,              32  63,  815  76 

25      ''     Ronans,           30  22,  755  50 

50     <<     Listadoes,        13  00,  650  00 


$3,810  25  —  3,810  25 

But  being  damaged  sold  only  for 
gross,  as  pr.  the  sales  thereof 
eidiibited, 2,066  00 

Difference, $1,744  25 

If  #3,810  25,  lose  $1,744  25,  what  wiU  $100  lose?  an- 
swer  $45,  777836  per  ct.  $2,884  57,  at  $45,  777836  per 
cent  equal  $1,320  49. 

If  $57,740  00,  the  interest  on  the  entire  cargo,  lose 
$1,320  49,  by  reason  of  damage,  what  will  $13,500  00,  in- 
sured by  the  Maryland  Insurance  Company  lose?  answer, 
$308  74.  John  Gill.'* 

Baltimoee,  14^  JVbvenAery  1835. 

A  judgment  was  entered  in  conformity  to  this  statement 
and  die  agreement  before  mentioned — ^and  the  defendants 
appealed.     The  exception  was  argued  before 

Buchanan,  Ch.  J.  Stephen,  Dorset,  Chambers,  and 
Spence,  Judges. 

Datid  Stewart,  for  the  appellant : 

Cited  PkUKps  m  Ins.  397.  J%e  Ocean  his.  Ch.  vs.  Car- 
rington^  3  Conn.  Rep.  357, 361.  7  Pick.  R.  259, 266.  SHev. 
SfBen.4an. 

Glenn  and  Mater,  for  the  appellees : 
Cited  RM  vs.  Party  1  Esp.  Rep.  445.    Parkj  163.    2 
Mar.  620.     1  PAfl.  Ins.  494.    Hughes,  215. 
By  the  court: 

judgment  affirmed. 
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H.  G.  S.  Key  vs.  Francis  Knott  and  VTiFE.-^Decembery 

1837. 

It  is  well  settled  that,  in  an  action  at  law  upon  a  single  bill,  the  frihure  of 

consideration  cannot  be  inquired  into  or  proved. 
Under  the  act  of  1882,  cb.  802,  the  objection  that  evidence  is  derived  from 

beanay,  most  be  taken  by  exception  in  the  Chanceiy  court,  and  if  not  so 

taken  in  that  court,  cannot  be  made  here. 
The  bolder  of  negotiable  paper,  whose  name  is  foiged  in  the  endotsatioii  of 

it,  does  not  lose  his  right  to  the  money  secured  by  it,  and  no  title  can  be 

made  through  the  medium  of  such  forgeiy. 
The  ciicumstances  stated,  which  excused  a  party  from  the  consequence  of 

locket,  who  had  received  a  bank  post-note,  the  endorsement  Of  which  had 

been  ibiged,  when  seeking  re-imbursement  from  the  person  of  whom  he  bad 

received  it. 
The  rules  in  reference  to  demand  and  notice,  ^iplicable  to  promisioiy  nolai 

and  bills  of  exchange,  do  not  apply  to  the  post-notes  of  a  bank. 
When  application  is  made  by  a  defendant  in  a  court  of  law  to  the  court  of 

Chancery,  for  relief  against  the  judgment,  upon  ftcts,  in  relation  to  which 

the  proof  is  contradictory,  it  is  in  the  discretion  of  the  Chancery  court  to 

decide  the  &ets,  or  send  an  issue  to  be  tried  in  acourt  of  law. 

Appeal  from  Qiancery. 

Thk  appellant,  on  the  9tli  August,  1832,  filed  his  IhII,  al- 
leging that  the  appellees  had  obtained  a  judgment  at  law 
against  him  for  $1,100,  with  interest  from  12th  December, 
1818,  until  paid ;  that  the  debt  was  contracted  with  Mary 
Knotty  dum  sola  ;  that  the  judgment  was  founded  on  a  stngie 
bill  of  the  appellant,  given  for  money  borrowed  by  him  of  flie 
appellee.  The  bill  also  alleged  that  part  of  the  mon^  so 
borrowed,  was  a  forged  note  of  the  Bank  of  the  United  States 
for  $600.  The  object  of  the  bill  was  to  obtain  an  injunction 
and  relief,  to  the  extent  of  the  forged  note.  After  the  coming 
in  of  tiie  answer,  and  evidence  being  taken,  all  which  suflS- 
dently  appears  in  the  arguments  of  counsel  and  opinion  of 
this  court,  the  chancellor,  on  final  hearing,  dissolved  the  in- 
junction and  dismissed  the  bill. 

From  this  decree  the  complainant  prayed  an  appeal,  and 
the  cause  was  argued  on  notes,  before  Stkphen,  Archee, 
and  Dorset,  Judges. 
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By  J.  Johnson,  for  the  appdlant : 

In  this  case  a  bill  was  filed  by  the  appellant,  on  the  equity 
side  of  Si.  Mary^s  county  court,  against  the  appellees,  on  the 
9th  of  August,  1832,  to  be  relieved  in  part  against  a  judg- 
ment which  the  latter  had  obtained  against  him,  ^  on  the  7th 
day  of  the  same  month  and  year. 

The  ground  of  the  relief,  as  stated  in  the  biO,  is,  that  the 
single  bin  upon  which  the  judgment  was  rendered,  was  giyen 
for  money  h>aned  to  the  appellant  by  one  of  the  appellees 
(Mary)  before  her  marriage,  on  the  12th  of  December,  1818, 
and  that  a  part  of  the  money  so  loaned  consisted  of  a  post- 
note  of  the  Bank  of  the  United  States  for  $500,  which  has 
proved  of  no  value  to  the  appellant,  firom  the  refusal  of  the 
bank  to  pay  the  same,  of  which  he  gave  notice  to  her. 

The  appellees  answered  the  bill,  insisting  that  the  note  was 
a  good  one.  They  subsequently  filed  another  answer,  taking 
other  grounds  of  defence ;  but  this  answer  was  filed  without 
askmg  or  obtaining  the  leave  of  the  court.  The  appellant 
subsequently  filed  a  second  bill,  against  Francis  KnoU  alone, 
recapitulating  the  facts  charged  in  the  former  one,  and  pray- 
ing that  KnoU  might  be  compelled  to  testify  before  certain 
commissioners,  acting  under  a  commission  firom  Philadelphia^ 
where  the  appellant  was  then  prosecuting  a  suit  against  the 
bank  upon  titie  note. 

No  answer  appears  to  have  been  filed  to  this  bill,  nor  fur- 
ther proceedings  had  under  it. 

It  appears  from  the  evidence  taken  under  the  commissions, 
and  from  the  answers  and  papers  filed  in  the  cause,  that 
such  a  note  as  is  spoken  of  in  the  complainant's  bill,  did  con- 
stitute a  part  of  the  consideration  of  the  sealed  note  on  which 
the  judgment  was  rendered. 

Tbzi  the  appellant  immediately  parted  with  it,  and  that  the 
persons  to  whom  he  passed  it  presented  it  for  payment  to  the 
bank,  which  was  refused.  That  they  thereupon  returned  it 
to  the  appellant,  who,  on  the  18th  February,  1819,  advised 
Mrs.  Knoit  of  the  fact,  and  claiming  to  be  credited  with  the 
amount;  at  the  sam^  time  saying,  that  for  her  benefit  he 
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would  exert  himself  to  have  it  paid,  to  which  she  did  not 
object. 

It  will  further  appear,  that  the  Dote  had  been  stolen  from 
the  mail,  and  that  some  of  the  endorsements  upon  it  were 
foiged^  which  was  the  reason  of  the  refusal  of  the  bank  to 
pay  it.  That  the  appellant  caused  suit  to  be  instituted  against 
the  bank,  which  was  decided  against  him  on  the  13th  Febru- 
ary, 1828 ;  and  that  during  the  pendency  of  this  suit  Mrs. 
MmMj  by  her  counsel,  substantially  admitted  her  interest  in 
the  result. 

After  these  proceedings  the  cases  were  transmitted  to  the 
court  of  Chancery,  there  consolidated,  and  the  chancellor,  by 
his  decree  of  the  26th  of  July,  1836,  disimssed  the  complain- 
ant's bill. 

From  this  decree  the  complainant  appealed,  and  will  con- 
tend: 

1.  That  the  note  having  come  to  the  hands  of  the  appellee 
•Mary,  through  a  forged  endorsement,  vested  no  title  b  her^ 
and  could  vest  none  to  the  appellant  to  whom  she  passed  it. 

2.  That  the  identity  of  the  note  is  sufficiendy  estiadblished, 
by  the  pleadings  and  proofe. 

3.  That  the  appellees  had  reasonable  notice  of  the  disho- 
nour of  the  note,  and  acquiesced  in  the  steps  which  the  ap^ 
pellant  took  to  recover  its  amount ;  substantially  admitting, 
in  &ct,  that  they,  and  not  the  appellant,  were  interested  in 
their  success. 

4.  Tbatasthesuitbrou^tbyJE;^,inPAUad^{jpAta,didnot 
terminate  until  after  the  judgment  obtained  against  him  in 
St»  Mtry^Sy  he  could  not  have  made  this  defence  at  law,  even 
if  such  defence  could  have  availed  him  there,  in  the  action  on 
his  sin^e  bill. 

The  counsel  of  the  appellees  have  been  at  some  pains  to 
show,  that  the  second  answer  has  been  properly  introduced  in 
the  case,  and  should  be  considered  by  this  court  in  the  de- 
cision of  the  present  controversy ;  and  for  that  purpose  refer 
to  the  every  day  rule,  that,  that  wUl  be  approved  when  done, 
wbidi  the  court,  upon  application,  would  have  directed  to  be 
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done.  There  can  be  no  doubt  of  the  efficacy  of  this  rule,  in 
eas€e  in  which  it  can  properly  be  made  applicable  ;  but  the 
appellees  will  have  made  but  little  progress  in  the  attainment 
of  their  object,  unless  they  can  satisfy  the  court  that  the  filing 
of  a  new  or  amended  answer  would  have  been  directed  by  the 
eourt,  if  an  application  for  that  purpose  had  been  made.  If 
the  court  would  not  have  ordered  an  amended  answer,  the 
argument  derived  firom  the  rule  adverted  to,  can  have  no 
a{>plication  to  the  case. 

The  question  then  is,  would  the  court  have  ordered  the  de- 
fendants to  file  an  amended  answer,  if  the}*  had  been  applied 
to  for  that  purpose  f  So  far  firom  doing  so,  they  had  no  right 
to  file  sueh  answer,  unless  the  bill  had  been  amended^  and 
tiien  the  amended  answer  must  be  restricted  to  the  new  mat- 
ter contained  in  the  amended  bill.  Such  is  the  express  deci-* 
rioB  of  this  court  in  the  case  of  Thomae  vs.  the  Visiters  of 
Frederick  County  School^  7  QUI  and  John.  369.  At  page 
387,  the  court  say,  ^^  It  is  unquestionably  true,  that  whenever 
a  bill  is  amended  by  the  introduction  of  a  neW  fiict,^  defen- 
dant has  a  ri^t  to  answer  such  amendment,  and  is  entitled 
to  the  benefit  of  his  answer  upon  the  trial  of  the  case  •,  butU 
is  equally  deary  that  after  an  answer  has  been  Jiledy  a  defen^ 
debU  has  no  right  to  aUer  or  amend  ity  without  the  leave  of  the 
court  first  obtamed  for  that  pwrpose^^^ 

It  is  manifest,  therefore^  ttiat  the  couirt  would  Tiot  have  or^ 
dered  an  amended  answer  to  be  filed ;  though  upon  applica- 
tion, setting  forth  sufficient  grounds,  they  mi^t  have  granted 
leave  for  that  purpose. 

In  the  case  cited  firom  7  GiUandJohn.  th^  right  to  file  an 
amended  answer,  was  not  asserted  as  a  privilege  of  the  de- 
fendants, demandable  ex  debito  jwtitiay  but  was  attempted 
to  be  justified  on  the  dingle  ground  that  the  bill  had  been 
amended,  which  it  was  supposed  authorized  the  defendant  to 
re-model  the  whole  frame  of  the  answer.  This  court,  how- 
ever, decided  otherwise,  and  confined  the  defendant  in  hia 
answer  to  the  new  matter  contained  in  the  amended  bill. 

So  fiur  from  its  being  true,  then,  that  the  court  would  have 
44  V.9 
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ordered  an  amended  answer  to  be  filed,  it  is  by  no  means 
certain,  that  they  would  have  permitted  it  to  be  done,  if 
applied  to. 

In  2  Mad.  Ch.  Pr.  376^  it  is  said,  "  whether  an  answer 
may  be  amended  or  not,  is  vay  much  in  the  discretion  of  the 
court"  And  at  page  376,  the  rule  is  said  to  be,  ^^  not  to 
permit  an  amendment  of  the  answer  where  there  has  been  a 
mistake,  but  that  the  defendant  must  moye  to  put  in  a  sup- 
plemental answer,  and  accompany  the  motion  with  an  ajffida^ 
viij  in  which  he  must  swear  that  when  he  put  in  the  answer, 
he  did  not  know  the  circumstances  upon. which  he  applies,  or 
any  other  circumstances  upon  which  he  ought  to  have  stated 
the  fact  otherwise." 

In  1  Dick.  Rep.  234,  the  court  ordered  an  amended  bill  i> 
be  taken  off  the  file,  because  it  was  put  in  veithout  leave ;  and 
this  court,  in  the  case  of  Thomae  vs.  the' Frederick  School^  S9lJ^ 
^^  if  this  will  be  done,  a  foriwri^  ought  an  answer,  when  so 
amended." 

It  is  supposed,  therefore,  to  be  perfectly  clear,  that  the  ap- 
pellees cannot  have  the  benefit  of  their  amended  answer,  and 
that  the  case  is  to  be  decided  without  the  slightest  reference 
to  its  contents. 

In  considering  the  remaining  questions  in  the  case,  it  should 
be  constantly  borne  in  mind,  that  the  consideration  of  the 
single  bill  passed  by  Key  to  Mrs.  Knotty  and  upon  which  the 
judgment  was  obtained,  has  failed  to  the  extent  of  the  $500, 
the  amount  of  the  post-note. 

If,  therefore,  he  is  made  to  pay  the  whole  amount  of  the 
judgment,  he  will  unquestionably  be  a  loser  l^  that  sum. 

It  is  not  deemed  necessary  to  go  into  a  critical  examina- 
tion of  the  {deadingi9  and  proofe  in  the  case,  to  show  that  the 
post-note  in  question  was  passed  by  Mrs.  Knott  to  Kejfy  and 
that  it  came  to  the  hands  of  the  former  through  a  foiged  en-^ 
dorsement.  The  appellees  admit  in  their  answer,  that  KJey 
did  receive  from  Mrs.  Knott  a  note  for  f  500,  though  they  did 
not  recollect  whether  it  was  a  post-note  or  a  bank  note. 

The  coincidence  of  the  amounts  is  a  circumstance  from 
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which  the  identity  may  be  infeired ;  but  it  is  submitted,  that 
this  is  sufficiently  established  by  the  letter  of  Key  to  her,  of 
the  18th  February,  1819,  written  but  two  months  and  six 
<iay8  after  the  loan,  which  it  appears  by  the  answers  was 
veceived  by  her,  and  which  therefore,  must  have  been  filed 
in  the  cause  by  the  appellees. 

In  this  letter,  he  distinctly  infonned  h^,  that  he  had  taken 
firom  her  such  a  note ;  of  the  steps  he  had  pursued,  and  con- 
templated, for  the  recovery  of  the  money ;  of  the  motives 
which  induced  him  then  not  to  return  it  to  her;  and  further, 
that  he  should  from  that  time,  regard  himself  as  acting  in  the 
matter,  as  her  agent ;  advising  her  to  consider  from  whom 
she  had  received  it,  in  order  that  she  might  not  be  without 
remedy,  in  case  hi3  efforts  should  be  unsuccessfuL 

This  letter  we  have  seen  was  received  by  Mrs.  Knotty  and 
it  is  insisted  with  confidence,  precludes  her  now  from  deny- 
ing, either  that  she  did  pass  the  note  in  question  to  Key ;  or 
that  she  was  not  then  willing  to  credit  him  with  its  amount 
if  the  Bank  should  ultimately  refuse  to  pay  it ;  or,  that  she 
did  not  acquiesce  in  the  steps  which  he  proposed  adopting 
to  compel  the  bank  to  do  so.  If  she  did  not  mean  to  concur 
in  the  view  of  the  transaction  presented  by  this  letter,  it  was 
her  duty  at  once  to  have  said  so,  in  order  that  Key  might,  if 
he  thought  proper,  contest  with  •Armstrong  the  question  of 
loss,  as  between  themselves. 

If  all  the  facts  contained  in  this  letter  had  been  asseiied 
by  Key  in  the  presence  of  Mrs.  Knotty  without  denial  on  her 
part,  it  would  have  been  equivalent  to  her  expressed  assent, 
to  their  truth,  and  in  that  case,  she  would  not  now  be  allow- 
ed to  controvert  them ;  and  it  is  respectfully  insisted,  that 
her  receipt  of  the  letter,  and  omission  to  deny  any  of  its  state- 
ments, is  the  same  in  legal  effect  as  her  silence  would  have 
been^  in  the  case  supposed.  Again,  the  letter  from  Black' 
stonSy  the  attorney  of  Mrs.  Knotty  to  Broomcy  of  the  6lh  May, 
1823,  which  was  after  the  judgment  against  Keyy  shows 
clearly,  that  even  up  to  that  timey  the  appellees  regarded  the 
suit  depending  in  Philadelphia  upon  the  post  note,  as  in 
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effect  for  their  benefit  If  not,  why  was  that  letter  written? 
The  argument  that  it  is  not  evidence,  is  answered  by  the  re- 
mark, ttiat  there  is  no  exception,  either  to  the  competency  of 
witnesses,  the  admissibility  of  evidence,  or  to  the  sufficiency  of 
the  aviorments  of  the  bill,  as  required  by  the  act  of  assembly. 
If  such  exception  had  been  filed,  his  authority  to  write  the 
letter,  as  well  as  his  hand^writing,  might  have  been  proved. 

But  it  is  said,  there  is  no  evidence  that  the  note  came 
to  the  hands  of  Mn.  KnaU  throu^  a  forged  endorsement. 
Upon  this  subject,  the  deposition  of  Broome  is  supposed  to 
be  conclusive,  at  least  in  the  absence  of  exceptions  to  its 
admissibility.  He  states,  that  he  was  so  informed  by  the 
officers  of  the  bank,  and  that  under  that  conviction  they  had 
paid  the  money  to  the  person  whose  property  it  was  at  the 
time  it  was  stolen  firom  the  mail. 

The  appellees'  counsel  say,  that  no  notice  of  the  dishonor 
of  the  note  could  have  made  them,  liable  for  its  amount,  be- 
cause it  had  been  regularly  endorsed^  and  transferred  to  Kejf 
by  delivery  merely,  and  not  having  been  passed  for  a  pre- 
existing debt,  is  to  be  regarded  as  a  sale,  in  which  the  pur* 
chaser  takes  the  property  at  his  own  risk.  This  with  sub- 
mission is  not  the  question  under  discussion. 

The  question  is  Qot  whether  Key  could  have  made  Jlfr^^ 
Knott  responsible  for  this  note,  Seating  her  as  an  endorser, 
her  name  not  being  upon  the  instrument ;  but  whether  she 
shell  be  allowed  to  recover  from  him,  the  whole  amount  of 
an  obligation  given  by  him  jto  her,  when  there  has  been  a 
partial  failure  of  the  consideration.  Whether  in  fact,  to  the 
extent  of  this  note,  he  shall  be  made  to  pay  for  nothing. 
The  cases  cited  by  the  ^counsel  for  the  appell^,  illustrative 
of  the  distinction  between  the  saley  and  ordinary  transfer  of  a 
bill  by  endorsement,  do  not  apply  to  this  cas^.  It  may  be 
admitted,  that  in  the  case  of  the  ;9a]e  of  a  bill,  without  the 
endorsement  of  the  seller,  the  purchaser  takes  the  risk  of  its 
payment  upon  himself;  but  that  is,  where  the  names  to  it 
are  genuine^  and  the  title  consequently  passes  to  the  purcha-f 
ser.     But  it  is  believe<i,  that  no  case  can  be  foynd  where  \h§ 
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loss  has  been  made  to  fall  upon  tibe  purchaser,  when  his  title 
to  the  bill  purchased,  has  been  defective.  In  every  case  of 
the  sale  of  personal  property,  there  is  an  implied  warranty  of 
tUUy  though  not  of  quality,  and  it  may  well  be  supposed,  that 
the  same  principle  would  apply  to  the  sale  of  a  bill  of  ex- 
change or  note. 

In  reference  to  the  observations  and  authorities,  cited  by 
the  appellees'  counsel  to  establish  the  distinction  between 
bills  and  notes  negotiated  before  and  after  having  arrived  at 
maturity,  it  is  enough  to  say,  that  the  cases  in  which  the  dis- 
tinction has  been  recognized,  were  ail  between  the  holder 
and  the  previous  parties  to  the  instrument. 

And  it  is  weH  settied,  that  a  holder  of  a  bill  who  has  be- 
come such  after  it  has  run  to  maturity,  hdds  it  subject  to  all 
tiie  equities  which  existed  against  it,  when  in  the  hands  of 
the  party  from  whom  he  took  it.  But  what  have  those  cases 
to  do  with  the  present  controversy  ?  This  is  not  an  action 
by  the  holder  against  the  drawer  of  the  note,  or  against  any 
party  whose  name  was  upon  it  when  Mrs.  Knott  passed  it  to 
Key.  If  it  were,  inasmuch  as  it  was  over  due  when  Key 
took  it,  tiiere  can  be  no  doubt  those  previous  parties  might 
defend  themselves,  upon  any  ground  which  would  have 
availed  them  in  an  action  by  Mrs.  Knott. 

The  question  here  is,  can  Mrs.  Knotty  the  party  who  passed 
the  note  to  Key^  compel  him  to  pay  the  money  for  it,  when 
she  herself  had  no  titie,  and  could  not,  and  did  not  transfer 
any  to  him.  How  can  rules  applicable  to  the  holder,  and 
the  previous  parties  influence  a  case  between  the  holder  and 
the  person  with  whom  he  immediately  dealt  ?  The  equities 
•f  the  previous  parties  can  furnish  no  defence  to  Mrs.  Knott 
in  this  proceeding  of  Key  against  her,  though  in  a  suit  by 
him  against  them,  they  would  be  permitted  to  visit  upon  him 
the  defects  of  her  own  titie  before  she  parted  with  the  note 

The  remaining  questions  are :  whether  conceding  that  the 
note  is  to  be  regarded  as  a  bill  of  exchange,  and  that  Mrs. 
Knoti  was  entitied  to  reasonable  notice  of  its  dishonour,  she 
is  not  still  so  far  liable  as  to  have  the  amount  of  it  deducted 
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from  the  obligation  given  her  by  Key.  She  passed  it  to  Key 
on  the  12th  of  December,  1818,  and  was  apprised  by  him  of 
its  dishonour  on  the  18th  February,  1819,  two  months  and 
six  days  after,  his  letter  to  her  of  that  date.  In  this  letter 
he  distinctly  informs  her,  that  payment  of  the  jnote  has  been 
refused,  and  that  he  holds  it  on  her  account,  and  expects  and 
claims  to  be  entitled  to  a  credit  on  his  single  bill  for  its 
amount.  No  answer  is  returned  by  her  to  this  letter,  but  on 
the  contrary  she  acquiesces  in  it,  thereby  admitting,  and 
tacitly  engaging  to  be  answerable  for  the  amount  of  the  note. 
Her  silence  after  the  receipt  of  that  letter,  was  tantamount  to 
an  express  promise  to  Key  to  credit  him  with  the  $500.  It 
was  admitting  her  liability  for  the  amount.  If,  therefore.  Key 
had  neglected  to  give  notice  in  time,  she  would  still,  upon 
the  strength  of  such  promise,  be  responsible  for  the  amount 
of  the  note^  Byles  on  BiUsj  171.  16  Law  Lib.  105.  And 
such  would  be  the  case  even  if  she  was  imder  a  misappre* 
hension  of  the  law.    lb. 

It  is  denied,  however,  that  paper  of  the  description  nov7 
spoken  of,  is  subject  to  the  rules  which  govern  ordinary  ne- 
gotiable instruments.  Such  notes  enter  into  the  general  cir- 
culation of  the  country  as  money ^  and  are  treated  as  such  by 
all  who  receive  them.  It  would  be  productive  of  the  most 
serious  inconvenience,  if  the  courts  were  to  make  it  neces- 
sary, that  every  person  who  receives  a  bank  post  note  should 
present  it  for  payment  within  the  time  required  in  reference 
to  bills  of  exchange,  under  the  penalty  of  losing  his  remedy 
against  the  party  who  passed  it  to  him,  if  it  should  for  any 
cause  be  dishonoured. 

That  such  is  not  the  rule  is  proved  by  the  passage  in  ChUty 
on  Bills ^  421,  referred  to  in  the  opening  argument. 

If  there  is  any  force  in  the  argument  of  the  appellees'  coun- 
sel, that  Key  should  have  returned  the  note  to  Mrs.  Knotty 
when  he  informed  her  of  its  dishonour ;  it  is  obviated  by  the 
fact,  that  she  acquiesced  in  his  keeping  it,  and  in  the  steps 
which  he  proposed  taking  to  recover  the  money  upon  it  for 
her  benefit. 
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The  last  question  refers  to  the  obligation  of  the  appellant 
to  have  made  the  defence  now  insisted  upon  by  him,  in  the 
action  at  law,  and  the  case  of  Gott  Sf  Wilson  vs.  Carry  6  GUI 
and  John.  309,  is  referred  to  for  the  purpose  of  showing  that 
such  a  defence  might  have  been  made  at  law.  But  is  this 
so  ?  The  ground  relied  upon,  is  not  that  a  fraud  was  com- 
mitted by  the  appellees,  as  was  the  case  in  Oott  fy  WUson 
vs.  Carry  and  which  might  be  taken  advantage  of  at  law,  in  an 
action  upon  a  sealed  note,  but  that  a  part  of  the  consideration 
of  the  specialty  given  by  Key  to  KnoU  had  failed ;  and  no 
rule  is  better  settled  than  at  law,  the  consideration  of  an 
instrument  under  seal  cannot  be  inquired  into. 

But  independently  of  this,  it  was  impossible  for  Key  to 
make  the  defence  now  urged  in  the  action  at  law,  for  the 
simple  reason,  that  at  the  time  the  judgment  at  law  against 
him  was  rendered,  the  suit  which  he  had  instituted  against 
the  Bank  had  not  been  determined,  and  of  course  it  could 
not  have  been  known  whether  the  money  would  be  recovered 
from  the  Bank  or  not.  The  judgment  against  Key  was  ren- 
dered at  August  term,  1822,  and  the  suit  against  the  Bank 
was  not  decided  until  the  year  1828.  The  county  court 
which  rendered  the  judgment  against  Key  could  not  have 
given  him  a  credit  for  the  $500,  the  amount  of  the  post  note, 
when  for  aught  then  known,  he  might  recover  the  same  sum 
from  the  Banky  in  which  ev^nt  he  would  have  been  paid 
twice. 

Upon  the  whole  it  is  submitted,  that  the  clear  justice  of 
the  case  is  with  the  appellant,  and  that  there  is  no  rule  of 
law  which  can  prevent  this  court  from  granting  him  the  relief 
he  prays  by  his  bill. 

Tuck,  for  the  appellees  : 

This  is  an  appeal  from  a  decree  of  the  chancdlor.  '  The 
bill  was  filed  in  St.  Mary^s  county  court,  as  a  court  of  equity, 
for  an  injunction  against  an  executor  on  a  judgment  against 
the  appelant  by  the  appellees.  The  equity,  as  stated  in  the 
bill,  is,  that  the  sii^le  bill   on  which  the  judgment  was 
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obtained,  was  given  for  money  borrowed  by  the  said  Key 
from  th«  defendant,  Mary^  before  her  marriage,  and  that  part 
of  the  consideration  was  a  post  note  of  ibe  Bank  of  the  United 
States  for  $500,  which  was  protested  on  being  presented  at 
the  Bank  for  payment,  which  wa&  entkely  without  yahie  to 
the  appellant.  And  that  the  said  Mary  had  notice  thereof. 
That  he  prosecuted  his  claim  against  the  Bank  on  the  said 
note,  and  the  cause  was  pending  at  the  time  of  filing  his  bill 
•f  comj^aint^^ 

The  answer  admits  that  the  note  was  given  for  money 
borrowed,  and  insists  that  the  bank  notes  were  all  good  and 
current.  They  afterwards  filed  another  answer,  and  the  com- 
plainant took  issue  by  general  replication.  In  this  answer 
they  admit  the  judgment,  and  single  bill,  and  that  it  wa» 
given  for  borrowed  money.  But  they  say  they  are  ignorant 
if  the  said  note  for  ^500  was  a  counterfeit — ^nor  are  they 
aware  of  any  objections  that  could  be  raised  by  the  Bank 
against  it.  They  received  it,  and  paid  it  to  the  complai- 
nant as  good  money,  and  they  do  not  Ihiow  that  the  same 
was  a  post  note;  they  insist  that  the  note  was  not  i^ 
turned  to  them  by  the  said  Key^  or  any  notice  of  his  diffi- 
culty in  using  it,  given  within  reasonable  time,  as  he  ought 
to  have  done  on  discovering  that  any  of  them  would  not  be 
taken  at  Bankj  and  that  they  are  not  aware  o^  nor  bound 
by  any  steps  which  he  may  have  taken  to  recover  the  amount 
from  the  Bank. 

A  bill  was  afterwards  filed  against  Francis  Knott  alone, 
by  the  complainant,  reciting  the  contents  of  hig  former  bill, 
and  praying  that  the  defendant  may  be  compelled  to  appear 
and  testify,  under  a  commission  from  Philadelphiay  where  he 
was  prosecuting  the  recovery  of  the  amount  of  said  post  note 
from  the  Bank  of  the  United  States.  No  proceedings  appear 
to  have  taken*  place  under  ihis  bill.  On  the  3d  May,  1830, 
exceptions  were  Sled  by  the  complainant  to  the  answers  of 
the  defendants.  No  order  appears  to  have  been  passed  in 
relation  to  the  exceptions-^and  on  the  6th  January,  1831, 
commmissions  issued  to  take  proof,  which  was  takeft,  and 
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the  proceedings  afterwards,  on  the  7th  Maroh,  ISSS,  trans- 
mitted to  the  High  Court  of  Chancery — and  from  the  ohan« 
cellor's  decree,  dismissing  both  bills  of  complaint,  this  appeal 
is  taken.     The  appellees  will  contend : 

1.  That  it  does  not  appear  from  the  proceedings  in  the 
eanse,  that  the  said  Mary  KnaU  ever  did  pay  to  the  said 
appdlant,  a  post  note  of  the  UniUd  States  Bank  ;  nor  that 
the  same  if  passed  to  him,  ever  came  to  her  hands  by  means 
of  a  forged  endorsement 

2.  That  it  does  not  appear  that  the  note  on  which  the 
appeHant  sued  the  Bank^  was  the  same  note  which  he  had 
leceiYed  from  the  said  Mary. 

3.  Hat  the  appellees  had  not  due  and  reasonable  notice 
of  tiie  non-payment  of  the  said  note  by  the  said  Bank — and 
even  if  the  prosecution  of  the  Bank  by  the  appellant,  as  a 
hfmaJUk  bolder  of  said  note,  could  affect  the  appellees  at  all, 
it  cannot  in  this  case,  becatise  he  did  not  use  reasonable  dili- 
gence in  prosecuting  said  claim. 

4.  That  if  the  appellant  ever  had  any  defence  to  any  part 
of  the  claim  of  the  appellees,  on  said  single  bill,  he  ought  to 
have  made  the  same  at  law,  in  bar  of  the  said  judgment,  and 
oannot  now  be  reeved  in  equity — and  the  defence  he  now 
sets  up,  Iras  such  a  one  as  he  might  haye  made  at  law. 

Before  noticing  the  points  filed  by  the  parties,  it  is  pro- 
posed to  submit  a  few  remarks  on  the  admissibility  of  the 
second  answer  ffled  by  the  defendimts  in  the  court  below. 
Hie  appe]l»iit  contends  that  it  ought  not  to  be  received,  be- 
oanse  it  does  not  appear  to  haye  been  filed  after  leave  granted 
in  the  usual  form.  It  is  a  familiar  rule  in  equity,  that  the 
court  wffl  approve  when  done,  that  which  they  would  have 
permitted  or  directed  to  be  done.  It  is  their  object  to  do 
sabstantial  justice  between  the  parties,  and  they  will  not 
dosely  examine  and  entertain  technical  objections  to  pro- 
ceedings, merely  because  the  rules  of  practice  have  not  been 
rigidly  complied  with;  more  especially  in  equity,  where 
pleadings  are  less  strictly  and  formally  conducted  than  at 
law.  Luy  €t  al  vs.  Stent,  etal^b  Gill  and  John.  19.  Hiere 
45 
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is  nothing  in  the  record  to  show  that  Ibe  amended  answer 
was  not  regularly  filed — and  the  court  will  not  presvme  that 
the  register  has  filed  it  contrary  to  the  practice  of  the  court* 
But  it  is  not  competent  for  Key  now  to  object  that  this 
second  answer  is  irregularly  on  file,  and  therefore,  to  be  dis- 
regarded by  the  court  The  record  will  show  that  excep- 
tions were  taken  to  the  amwen  after  the  second  one  was  filed* 
It  does  not  94>pear  what  order,  if  any,  was  had  on  tl»m  ; 
but  as  they  emanated  from  the  appellatit,  it, is  not  the  fkult 
of  the  defendants  if  they  were  abandoned  by  the  appellants,  or 
over-ruled  by  the  court  Whether  they  shared  the  one  fiite 
or  the  other,  they  equally  recogniased  the  propriety  with 
which  the  answer  in  question  appeared  on  the  file.  A  gene- 
ral replication  was  subsequently  entered,  and  commissions 
issued  to  take  proof  at  the  instance  of  the  complainant. 
This  abo  precludes  any  objection  to  the  answer  at  this  time^ 
for  irregularity.  At  law,  if  there  be  any  irregularity'  in  con* 
ducting  a  cause,  the  opposite  side  must  olyect  at  once— and 
if  he  takes  a  sbgle  step  on  his  own  part,  the  defect  is  waived. 
If  a  plea  of  limitations  (not  to  the  merits)  be  filed  <^Ur  the 
|>lea  day,  and  issue  be  joined,  the  plaintiff  cannot  object  that 
the  ple/l  came  too  late.  3  CiU^y's  Practice,  609,  513.  Ba^ 
UyU  Practice^  (288)  in  the  \Wi  volume  Law  Library. 

In  equity  also,  the  same  rule  obtains.  ^Mf  new  matter  be 
stated  by  way  of  amendm^it,  which  ought  to  have  been  made 
the  subject  of  a  supplemental  bill,  and  the  defendant  answer 
the  amended  bill,  it  is  too  late  to  object  to  the  irregularity  at 
the  hearing."  2  Mad.  Ch.  374,  876.  <<  No  escceptions  can 
be  regularly  taken  to  an  answer  aft^  replication  pnt  in,  for 
by  the  replication  it  is  adinitted  sufficient ;  yet  in  some  cases, 
the  court  has  ordered  the  replication  to  be  taken  off  the  file, 
and  suffered  exceptions  to  be  put  in.''  1  Ihr^  Ch.  Pr.  ZSKk 
From  these  rules  at  law  and  equity,  it  may  be  asserted,  that 
the  objection  by  the  complainant  to  the  second  answer,  is  too 
late.  The  irregularity,  if  any,  in  its  recq)tion  by  the  clerk, 
is  waived,  by  the  filing  of  exceptions,  and  a  replication.  At 
the  proper  time^  before  any  step  on  his  own  part^  he  ought  to 
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bave  entered  a  motion,  ^^ne  recipiaiury^^  whea  alone  the 
court  could  have  rejected  it 

But  it  is  submitted,  that  the  rejection  of  the  answer  im 
question,  cannot  avail  the  appellant,  because  the  first  answer, 
however  defective  or  irresponsive  it  may  be,  puts  in  issue  the 
allegations  in  the  bill,  and  the  complainant  must  sustain  them 
by  proo£  If  defective,  the  complainant  might  have  excepted, 
and  if  sustained  in  his  exceptions,  the  court  would  have  or- 
dered an  answer  over.  Upon  the  authorities  above  menr 
tioned,  the  rejdication  admits  the  sufficiency  of  the  answer, 
and  the  bill  must  be  proved  as  fully,  as  if  all  its  statements 
were  denied.  Jake  and  w^vs.  Taytar^  6  QUI  and  John.  68, 68. 

The  points  filed  by  the  appellees,  and  upon  which  the 
merits  of  the  case  are  presented,  are  little  more  than  denials 
<^  the  propositions  stated  in  those  of  the  appellant  The 
i^pdkes  contend  that  the  ckancelior's  decree  ought  to  be 
affirmed.  Ist  Because  it  does  not  appear,  that  Mary  KnoU 
«ver  did  pass  a  post  note  to  the  appellant— -or,  that  the  same, 
if  passed  to  him,  came  to  her  hands  by  a  forged  endorse- 
ment In  other  words,  the  title  of  Mary  KnoU  to  the  said 
note,  b  not  disproved,  so  as  to  deprive  her  of  the  power  of 
assigning  it  to  the  appellant  This  point  may  be  considered 
with  the  2d,  because,  it  does  not  appear  that  the  note  sued 
on  in  Philadelphia  by  the  appellant,  was  the  same  one  that 
he  received  firom  the  said  Mary  KnoU. 

The  appellant  to  recover,  must  establish  the  facts  contro- 
verted in  these  points.  There  is  no  admission  in  the  answer 
of  the  identity  of  the  note — ^indeed,  the  defendants  disclaim 
any  knowledge  whether  they  ever  gave  Key  a  post  note.  They 
do  not  know  whether  it  was  a  post  note  or  a  bank  note,  or 
whether  any  endorsement  thereon  was  forged.  The  testi- 
mony is  altogether  hearsay — derived  from  the  officers  of  the 
Bank — that  a  note  which  Broome  presented  for  payment  was 
stolen  from  the  maU,  and  afterwards  put  in  circulation  with  a 
forged  endorsement  The  loan  was  made  to  Key  by  the  ap- 
pellee, Mary  KnoUy  on  the  12th  December,  1818.  On  the 
14th  September,  1819,  Broome  received  a  post  note  from  Key 
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for  collection.  This  is  all  the  testimony  from  which  the  court 
are  asked  to  infer  that  Key  received  this  poti  note  from  the 
defendant)  and  that  he  sent  the  seme  note  to  Broome. 

3d  Point. — There  is  no  evidence  that  the  defendants  had 
reasonable  notice  of  the  dishonour  of  the  note^  or  acquiesced 
in  the  steps  taken  by  the  appellant  to  recover  its  amount, 
substantiaUy  admitting  that  they  had  any  interest  in  the  <^suit 
in  PMladelpkiaJ^  There  is  no  proof  of  any  demand  on  the 
Bamk  for  payment  of  the  note  until  a£ter  September,  18194 
The  allegation  of  Key^  that  he  passed  the  note  to  Jkmstrong^ 
who  sent  it  to  the  Bank  is  not  sufficient  proof  of  a  demands 
Why  was  not  .drmefyrong  examined  to  prove  the  time  and 
circumstances  of  the  demand  ?  And  if  the  demand  vras  not 
nude  until  after  Broome  received  the  note,  we  submit  that  a 
presentation  after  nine  months  is  not  within  reasonable  time« 
The  letter  from  Blackstone^  contained  in  Broome^s  testimony, 
is  no  evidence  against  the  appdlees,  even  if  such  a  letter  was 
written — and  the  hand-writing  of  Bktcketone  is  not  proved-^ 
because  his  audiority  as  attorney  in  this  case,  did  not  extend 
to  any  control  over  the  case  of  Key  vs.  the  Banky  in  which  he 
was  not  counsel.  It  does  not  appear  from  the  testimony  of 
BUckitonej  that  he  was  specially  authorized  to  write  such  a 
letter,  and  in  the  absence  of  proof  we  must  suppose  that  it 
was  done  without  authority.  But  the  letter  of  BUcketome 
proves  too  much.  It  proves  the  genuineness  of  the  not^ 
because  it  contains  Key^t  own  admissions  that  the  Bank  ac- 
knowledged that  the  note  was  a  good  one.  If  the  note  was 
good  there  could  have  been  no  forgery  in  its  inception  or 
endorsement,  and  therefore  the  Bank  was  bound  to  pay  it. 
In  that  case  he  could  have  made  no  defence  to  the  action  at 
law  of  the  appellees  against  him — ^because  he  had  not  re- 
ceived a  spurious  note — and  if  the  note  was  good,  as  the 
Bank  admitted,  his  suit  could  not  have  failed  against  the 
Bank  under  ordinary  diligence  in  conductbg  it  The  letter 
being  introduced  by  the  appellant's  vntness,  must  be  taken 
altogether,  or  entirely  rejected.  But  it  b  insisted  on  our  part 
that  no  notice  of  the  dishonour  of  the  note  oould  hi^ve  fooed 
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on  the  appellee  any  liabilitj  to  pay  it  This  was  a  post 
note,  payable  to  mri»r  and  regularly  endorsed  by  the  payee^ 
and  transfoned  to  Key  by  deliTeiy  only,  after  it  had  become 
due.  It  is  not  a  bank  note,  but  on  its  ftice  purports  to  be  a 
bin  of  exchange,  though  wi  gtnerU.  The  court  will  recol* 
lect  that  these  notes  were  put  in  circulation  by  the  Bank  with 
great  diffidence  of  their  right  under  the  charter  to  do  so.  If 
they  bad  been  or  erer  were  considered  as  bank  paper,  there 
could  hate  been  no  difficulty  in  issuing  them.  Though  tiiey 
were  intended  to  supply  the  place  of  bank  notes  to  some 
extent,  and  perform  the  office  of  cwrrency^  yet  the  nature  and 
character  of  them  is  not  changed,  and  they  must  be  regarded 
tm  other  bills,  and  treated  in  all  respects  as  negotiable  paper^ 
and  not  as  money.^^  If  the  note  had  been  endorsed  by  Mrs^ 
Knott  die  would  have  been  entided  to  the  same  notice  that 
the  law  allows  to  endorsers  in  all  cases.  A  delay  beyond 
iht  first  mail  is  not  considered  reasonable  notice  to  an  en* 
dorser ;  but  in  this  case,  upon  Key^$  own  shewing,  she  had 
no  notice  until  some  time  in  February,  aAer  he  had  received 
the  note  from  her,  and  when,  perhaps  she  had  by  his  delay, 
lost  all  opportunity  of  recovering  the  amount  from  her  as* 
signer.  There  is  no  allegation  or  proof  that  she  knew  at  the 
time  of  the  delivery,  that  the  note  was  of  no  value,  and  the 
court  must  presume  the  transaction  to  have  been  bona  fide. 
A  distinction  is  made  in  the  books  between  a  transfer  by 
delivery  in  poj/ment  of  a  pre-existing  debt — and  such  a  trans* 
ftr  (as  in  the  present  case)  in  exchange  for  goods,  money,  or 
other  bilk  or  securities.  In  the  former  case,  if  the  bills  turn 
out  of  no  value,  the  transferrer  is  liable  on  the  consideration 
of  the  debt,  and  not  on  the  instrument,  urdets  the  tran^rrer 
hu  made  the  note  his  own  iy  laches.  In  the  latter  cases,  the 
transaction  is  held  to  be  a  sale  of  the  bill  by  the  transferrer, 
and  the  purdiaser  takes  it  with  all  risks.  Upon  this  prin* 
eiple,  if  a  party  discounts  bills,  and  receives  in  part  other 
bills,  not  endorsed,  and  they  turn  out  to  be  bad,  the  partf 
making  the  transfer  is  discharged.  Taking  them  without  en- 
dorsement, he  takes  the  risk  on  himself.    In  this  case  Knott 
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took  Key^i  sealed  note,  on  interest,  instead  of  deducting  dis- 
count, and  passed  this  bill  on  the  Bank  in  part  of  the  amount. 
Tliere  is  no  real  difference  in  the  cases.  FydeU  vs.  Clark^ 
lE8p.4A&.  Bank  of  England  vs.  JVhimumy  1  Ld.  Ray.  442. 
Emly  vs.  Lye^  15  East.  7.  Ftnn  vs.  Harrisan^  3  T.  R.  759. 
Ex  parU  Shuttkwarthy  3  Vez.  368.  Ward  vs.  Evans j  2  Ld. 
Ray.  928. 

There  is  also  a  material  distinction  between  a  transfer 
made  before  a  bill  is  due,  and  one  made  t^Ur  that  time.  In 
the  first  case,  the  transfer  carries  no  suspicion  on  the  fitce  oi 
it,  and  the  assignee  receives  it  on  its  own  intrinsic  merit — 
nor  is  he  bound  to  inquire  into  any  circumstances  ^^ating 
between  the  assignor  and  any  of  the  preyious  parties  to  the 
bilL  See  3  Tern.  Rep.  82.  But  when  it  is  made  after  it  be- 
comes due,  whether  by  endorsement  or  mere  deliTery,  it  is 
settled  that  at  least  it  may  be  left  to  the  jury,  in  cases  at  law, 
upon  the  slightest  circumstance,  to  presume  that  the  assignee 
was  acquainted  with,  or  had  notice  of  the  circumstances 
which  could  have  affected  the  yalidity  of  the  bilL  3  Term 
Rep.  80.  Qmp.  19.  Johnson  vs.  Bloodgoodj  3  Odne^s 
Cases  in  Error j  303.  The  cases  upon  these  points  are  col- 
lected in  Byles  on  BiUsy  16  vol.  Law  Ubraryy  pages  91  to  97. 

But  conceding  that  reasonable  notice  would  make  the  de- 
fendants liable,  is  there  any  proof  of  such  notice  as,  under  all 
the  circumstances,  they  ou^t  to  have  received  ?  Further, 
must  not  the  notice  in  such  cases  be  accompanied  by  the  note 
itself?  Key  says  he  informed  Mrs.  KnoU  in  February,  1819, 
of  the  non-payment  of  the  note.  Of  what  avail  was  it  to  her 
to  be  informed  of  this  fact,  unless  she  had  also  at  the  same 
time  the  note  itself  to  present,  and  return  to  the  person  from 
whom  she  received  it.  It  is  not  necessary  to  return  a  note  to 
an  endorser  when  notice  of  dishonour  is  given,  because  the 
property  is  in  the  holder,  and  the  design  of  notice  is  to  affind 
the  endorser  an  opportunity  of  securing  his  ftinds  in  the  hands 
of  die  person  on  whom  the  bill  is  drawn,  and  the  possession 
of  the  bill  is  not  necessary  to  this  object  But  in  the  case  at 
bar^  Mrs.  Knott  could  not  have  chimed  the  amount  of  the 
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note  from  her  transferer,  unless  she  went  prepared  to  place 
him  in  the  same  situation,  by  the  possession  of  the  note,  that 
he  was  in  at  the  time  she  received  it ;  and  this  she  could  not 
do,  because  Key^  instead  of  returning  the  note,  undertakes 
tibe  collection  of  it,  by  sending  it  to  Philadelphia.  But  Mr. 
Key  has  not  used  diligence  in  prosecuting  the  claim  in  Phila- 
delpkiay  even  supposing  that  the  defendants  can  be  affected 
by  his  acts  in  that  respect.-  The  note  was  not  sent  on  until 
September,  1819,  and  the  suit  was  not  commenced  until  1822, 
and  not  decided  until  1828 ;  and  as  he  himself  states  in  the 
bill,  the  delay  was  caused  in  part  by  his  not  being  able  to 
procure  counsel  on  terms  that  he  thought  reasonable.  If  be 
chose  to  assume  the  responsibility  of  acting  for  Mrs.  Knatif 
he  should  have  prosecuted  carefully  and  diligentiy,  and  he 
cannot  now  avail  himself  of  his  own  neglect.  Upon  this  last 
point  then,  we  contend,  that  Key  should  have  given  notice 
within  a  shorter  time,  accompanied  by  the  note  itself;  and 
having  fieuiled  in  this,  and  assuming  on  himself  the  duty  of  com- 
mencing suit  without  the  knowledge  or  consent  of  the  defen- 
dants, he  must  abide  the  consequences.  It  is  said  by  the  appel- 
lant's counsel,  that  be  informed  Mrs.  Knott  that  he  had  deliver- 
the  note  to  ^rmstrang^  and  if  she  had  intended  to  resist  his  de- 
fence to  the  single  biU,  she  should  have  given  him  notice  of 
that  design,  that  he  might  have  recovered  the  note  from  .^rm- 
strong  and  tendered  it  to  her.  It  surely  was  no  part  of  her  duty 
to  give  him  any  such  notice,  because,  as  before  said,  at  was  his 
own  fault  that  he  was  in  a  situation  to  need  it.  He  had  no  busi- 
ness to  retain  possession  of  the  note  after  its  dishonour,  if  he 
intended  to  claim  the  amount  fit)m  her.  His  daty  was  to  have 
returned  the  note  immediately ;  by  keeping  it  as  long  as  he 
did,  and  attempting  to  collect  it,  he  has  made  it  his  own,  and 
cannot  now  complain  of  his  own  laches.  Ward  vs.  Evans 
2  Ld.  Raymond^  928,  930.  There  is  no  evidence  that 
Key  ever  considered  the  note  valueless,  until  he  sent  it  to 
Broome  in  September,  1819 ;  and  then  he  did  not  give  any 
notice  thereof  to  Mrs.  Knott.  In  his  letter  to  Mrs.  Knotty 
February,  1819,  he  puts  his  objection  on  the  ground  that  the 
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endorsement  could  not  be  deci{diered,  and  expressly  as^erUp 
that  the  bank  did  not  protest  the  note  as  void,  and  this  ac- 
cords with  Blacksimie^s  statement  of  £sy'f  admission  to  him. 
Now  if  the  illegible  diaracter  of  the  endorsement  was  the  only 
ground  of  objection.  Key  either  knew  the  fact  when  he  took 
die  note,  or  the  names  were  dfaced  while  in  his  possession. 
In  either  erent  he  cannot  charge  M-i.  KmoU.  All  the  facts 
and  circumstances  of  the  case,  bring  it  within  the  principle  of 
those  authorities,  which  declare  that  a  transferee  by  locAes 
may  make  a  note  his  own,  as  stated  in  Byk$  m  BiUiy  r^erred 
to  aboye*  The  proper  test  is,  whether  the  chances  of  Jtr$. 
KmW^s  jDecovering  the  as»ount  from  her  transferer  have  been 
prejudiced,  by  the  &ilure  <tf  Key  to  return  the  note  ?  If  so, 
h«  must  bear  the  k)9S.  In  poipt  of  fact,  the  not^  oeyer  has 
been  b  her  pQ8se38ioi&  since  Pecember,  18}8, 

4th  PoinT.-^That  if  the  appeUant  erer  had  any  4efence  to 
ttie  action  at  law  on  th£  single  bill,  h?  <H%ht  to  have  made 
the  same  in  the  county  court,  and  cannot  be  relieved  here, 
because  the  defence  now  set  up,  if  sustainstble  at  all,  mig^ 
have  been  pipesented  m  the  county  court.  It  is  competent  for 
a  court  of  law  to  inquire  into  the  consideration  of  a  sealed  in- 
strument Where  framl  is  suggested,  or  any  other  defence 
made,  under  the  plea  of  i^on  e«^  factum^  in  bar  of  the  action, 
the  court  are  authorized  to  grant  relief.  This  is  the  law  of 
England  and  of  this  country,  independentiy  of  decisions  in 
the  States*  But  ttiis  court  have  settled  the  principle  in  Gott 
amd  Wil$&n  98.  Carr,  6  Gill  and  John.  309. 

The  points  relied  upon  are  not  contraiy  to  the  act  of  1832, 
nor  is  it  necessary,  to  disregard  the  provisions  of  that  act  to 
sustain  them. 

Stephbn,  Judge,  delivered  the  opinion  of  the  court : 
We  think  that  the  decree  in  this  case  is  enbneous,  and 
ou^t  to  be  reversed.  The  complainant  against  whom  the 
judgment  was  obtained  at  law,  not  being  able  to  make  his 
defence  before  that  tribunal,  was  clearly  warranted  in  appeal- 
ing to  the  remedial  powers  of  a  court  oif  eqc^ty  ibr  that  relief. 
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which  he  could  not  obtain  in  a  court  of  common  law  jurisdic- 
tion. The  action  in  which  the  judgment  was  rendered,  was 
instituted  upon  a  single  bill,  and  the  principle  is  uncontrover- 
tible, that  the  failure  of  consideration  upon  which  the  defence 
was  founded,  could  not  have  been  inquired  into,  or  proved, 
upon  the  trial  of  the  case  in  a  court  of  law.  Thensingle  bill 
which  constituted  the  cause  of  action,  was  given  for  the  re- 
payment of  a  sum  of  money  loaned  by  the  plaintiff  to  the  de- 
fendant in  that  suit ;  there  was  no  aUegation  of  fraud  or  ille- 
gality in  the  transaction,  but  a  part  of  the  money  which  formed 
the  consideration  of  the  single  bill  was  a  post-note  of  the  Bank 
of  the  United  States,  to  which  the  plaintiff  had  no  title  at  the 
time  it  was  loaned  to  the  defendant,  it  having  been  stolen  out 
of  the  mail,  and  put  into  circulation  by  a  forged  endorsement 
of  the  name  of  the  true  owner.  Upon  being  satisfied  of  these 
facts,  the  bank  paid  the  amount  of  the  note  to  the  parties  who 
were  the  legal  holders  at  the  time  the  theft  was  committed^ 
and  of  course  refused  to  pay  it  a  second  time,  upon  presenta- 
tion by  the  party  into  whose  hands  it  had  passed  since  the 
forged  endorsement.  These  facts  are  proved  by  the  testi- 
mony of  James  M.  Broome^  Esq.  to  whom  the  note  was  trans- 
mitted by  the  appellant,  for  the  purpose  of  instituting  suit 
against  the  Bank  of  the  United  States  for  its  recovery,  after 
the  payment  of  it  had  been  refused  by  that  institution. 

Under  the  provisions  of  the  act  of  1332,  the  whole  of  Mr. 
Broome^s  testimony  is  admissible,  no  exceptions  being  taken 
to  it  in  the  court  below ;  therefore  the  objection  that  a  part  of 
it  is  hearsay,  derived  from  the  officers  of  the  bank,  cannot 
ikow  be  raised. 

That  the  holder  of  negotiable  paper,  whose  name  is  forged 
in  the  endorsation  of  it,  does  not  thereby  lose  his  right  to  the 
money,  and  that  no  title  can  be  made  through  the  medium  of 
such  a  forgery,  is  a  proposition  too  well  established  to  ad- 
mit of  controversy.  If  for  such  a  principle  authority  be  ne- 
cessary, it  may  be  found  in  4ih  Term  Rep.  32,  where  Mr. 
Justice  Grosey  after  stating  that  no  person  but  the  payee,  of 
the  person  authorized  by  him,  can  demand  payment  <tf  a  bill 
46  V.9 
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of  exchange  payable  to  order,  says,  ^^  if  this  decision  will 
prove  a  clog  oh  the  circulation  of  bills  of  exchange,  I  think  it 
will  be  less  detrimental  to  the  public,  than  permittmg  persons 
to  recover  through  the  medium  of  a  forgery."  To  the  same 
effect  see  Byles  on  Bills  of  Exchange^  ]  13,  where  he  says,  '^  if 
Ihe  acceptor  or  maker  pay  one  who  derives  his  title  through 
a  forgery,  that  will  not  discharge  him."  In  13  Wendell  Rep» 
101,  it  is  said,  '<  that  payment  in  the  bills  of  ^n  insolvent  bank 
is  not  a  satisfaction  of  a  debt,  although  at  the  time  and  place 
of  payment  the  bills  are  in  full  credit,  and  the  parties  to  the 
transaction  are  wholly  ignorant  of  such  insolvency.  If  pre* 
vious  to  such  payment  the  bank  has  in  fact  become  insolvent, 
the  money  must  be  lost  in  the  hands  of  him  who  held  it  when 
the  bank  failed."  For  the  same  principle  see  2  John.  Bep. 
456,  where  the  court  say,  that  a  counterfeit  or  forged  note  of 
a  bank,  is  no  payment  for  goods  sold  and  delivered,  although 
both  parties  were  equally  ignorant  of  the  forgery  at  the  time 
the  payment  was  made.  The  note  paid  away  in  this  case, 
which  proved  to  be  a  counterfeit,  was  a  note  of  fifty  dollar?, 
purporting  to  be  a  note  of  the  Boston  Branch  Bank  of  the 
United  States. 

The  appeUant,  therefore,  was  clearly  entitled  to  a  credit 
upon  his  single  bill  for  the  note  of  five  hundred  dollars,  unless 
be  has  forfeited  his  right  to  such  credit,  or  made  the  loss  his 
own,  by  some  act  or  laches  on  his  part,  which  would  operate 
as  a  bar  to  such  claim.  It  appears  by  the  proof  in  the  cause, 
that  the  appellant  on  receiving  this  note  from  the  appeHee, 
immediately  paid  it  away  in  the  course  of  his  dealings,  with 
two  persons  of  the  name  of  Armstrongs  by  whom  it  was  re- 
turned to  him,  on  payment  being  refused  by  the  bank.  The 
single  bill  which  was  given  for  the  money  loaned,  was  ex- 
ecuted on  the  12th  of  December,  1818,  and  it  appears  by  a 
letter  of  the  appellant,  filed  as  testimony  by  the  appellees,  that 
notice  was  given  to  the  lender  on  the  18th  of  February,  1818, 
that  the  note  had  been  presented  at  bank  for  payment,  and 
that  the  bank  had  refused  to  pay.  In  this  letter,  the  lender 
of  the  money  is  informed,  that  the  appellant  claimed  a  credit 
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for  the  note,  not  considering  it  to  be  his  loss,  and  his  services 
are  tendered  to  her  to  endeavour  to  get  the  money  from  the 
bank,  as  her  agent.  To  this  letter  it  does  not  appear  that 
any  answer  was  returned,  but  the  silaice  of  Uie  party  to  whom 
it  was  written  may,  we  think,  be  fairly  construed  as  a  tacit 
acquiescence  in  the  proposition  therein  contained.  Qui  tctcet 
comentire  videtur;  qui  potest  tt  debet  vetere,  juhet.  In  sup- 
port of  this  principle  see  4  DaUas^  134,  where  the  court,  in 
speaking  of  letters  of  credit,  say,  it  is  not  necessary  that  they 
should  be  answered  if  credit  is  given  upon  them;  like  the  case 
of  transmitting  a  bond  in  a  letter,  acquiescence  and  acceptance 
«re  implied  in  the  silent  receipt  of  the  instrument.  Not  only 
is  ihereproof  of  acquiescence  and  assent  by  her  silence,  but  it 
appears  by  a  letter  written  by  her  counsel  at  a  subsequent  pe- 
riod, that  she  recognized  the  complainant  as  her  agent  in  the 
steps  taken  by  him  to  recover  the  money  from  the  bank.  The 
letter  here  alluded  to,  was  the  one  written  by  Thomas  Blacks 
Hone  to  James  JIf.  Broome^  whom  the  appellant  had  em- 
ployed to  institute  a  suit  against  the  Bank  of  the  United 
States,  for  the  recovery  of  the  money  claimed  to  be  due  upon 
the  note.  In  that  letter,  it  appears,  that  she  considered  the 
suit  asr  instituted  for  her  benefit.  Blackstone  states  himself 
to  be  counsel  of  the  person  who  loaned  the  note  in  question 
to  Keffy  the  appellant,  and  asks  of  Broome  to  be  informed  of 
the  state  of  the  suit,  and  all  the  circumstances  relative  to  it, 
as  socm  as  he  could  make  it  convenient.  If  this  suit  was  not 
instituted  with  the  consent  and  approbation  of  the  appdlee, 
if  she  felt  no  interest  in  the  prosecution  or  termination  of  it, 
if  she  intended  to  hold  Key  responsible,  no  matter  what  the 
issue  of  it  might  be,  and  intended  to  rely  solely  upon  her  bond 
as  the  evidence  of  her  claim,  it  is  difficult  to  conceive  a  mo- 
tive which  could  have  prompted  such  an  inquiry.  This  letter, 
too,  was  written  shortly  after  the  recovery  of  the  judgment  at 
law,  and  pending  the  suit  in  equity  for  an  injunction  and  re- 
lief against  it ;  and  affords  a  pretty  strong  commentary  upon 
the  state  and  conviction  of  her  own  mind,  as  to  the  justice  and 
equity  of  the  complainant's  pretensions  in  that  suit 
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No  objection  being  taken  to  the  admissibility  of  this  letter, 
as  evidence  in  the  court  below,  it  is  too  late  to  except  to  its 
legality  as  testimony  in  this  court.  The  note  in  this  case 
being  a  bank  note,  which  is  a  common  medium  of  exchange, 
and  circulates  from  hand  to  hand  as  money,  the  rules  as  to 
demand  and  notice  applicable  to  bills  of  exchange  and  pro- 
missory notes,  do  not,  we  think,  apply.  The  establishment 
of  such  a  principle  would  go  far  to  impede,  if  not  to  destroy 
their  circulation  as  a  common  currency,  and  would  be  pro^ 
ductiye  of  great  inconvenience  to  the  public  generally,  and  to 
the  mercantile  community  in  particular ;  the  objection,  there- 
fore, founded  upon  the  want  of  tin^ly  notice  of  dishonour,  it 
not  we  think  sustained. 

In  cases  of  this  description,  the  jurisdiction  of  a  court  of 
Chancery  is  two-fold,  and  embraces  the  powers  of  both  court 
and  jury,  and  even  where  the  testimony  is  conflicting  and 
contradictory,  a  resort  to  a  court  of  law  for  the  decision  of  a 
jury,  rests  in  sound  discretioti,  and  is  not  necessary  if  the  con- 
science of  the  chancellor  can  be  satisfied  without  it  If  au- 
thority be  deemed  necessary  for  so  plain  a  principle,  it  may 
be  found  in  1  Hen.  and  Munfardy  91  and  372.  Upon  the 
whole,  we  think  that  the  suit  against  the  bank,  having  termina- 
ted unfavourably  to  the  plaintiff,  the  complainant  in  the  court 
below  was  entitled  to  equitable  relief  against  the  judgment  at 
law,  obtamed  against  him  in  St.  Mary^s  county  court,  so  &r 
as  the  same  embraced  a  recovery  of  tiie  plaintiff's  claim  for 
the  post  note  of  $600  loaned  by  the  plaintiff  to  the  defendant, 
and  that  he  ought  to  be  credited  with  the  amount  of  that  note, 
and  interest  thereon  from  the  time  he  was  chargeable  with 
interest  for  the  money  loaned,  according  to  the  terms  of  his 
obligation  to  the  appdlee ;  and  as  he  was  forced  into  equity  to 
obtain  relief  against  the  judgment  at  law  recovered  against 
him,  in  justice  he  is  also  entitled  to  his  costs  incuired  in  the 
court  of  Chancery.  Upon  these  principles  we  think  that  the 
rights  of  the  parties  will  be  equitably  adjusted,  and  this  court 
yrUl  sign  a  decree  accordingly. 

DECREE   REYERSKD. 
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The   Regents  of  the   Uniyersitt  of  Maryland  vs. 
Joseph  B.  Williams. — Juney  1838. 

▲  corporation  may  be  prwaU,  and  yet  the  act,  or  charter  of  incorporatioa, 
contain  pmyisions  of  a  purely  public  character,  introduced  solely  for  the 
public  good,  and  as  a  general  police  regulation  of  the  state. 

If  the  acts  of  1807,  ch.  58,  and  1812,  ch.  160,  by  conferring  authority  to  grant 
diplomas,  may  be  regarded  as  repealing  so  much  of  the  act  of  1798,  ch. 
105,  as  proTides  for  the  payment  of  |^10  for  a  license  to  practise,  and  im- 
poses a  fine  for  practising  without  license,  and  are  therefore  in  riolation 
of  the  rights  conferred  by  the  latter  act ;  they  are  not  for  that  reason  wholly 
unconstitutional  and  void,  but  only  so  far  as  tbe  authority  to  grant  diplomas 
extends. 

But  the  right  to  grant  license  to  practise,  for  a  fee,  and  to  a  portion  of  the 
penalty  for  practising  without  license,  given  to  the  Medical  and  Chirurgical 
Faculty,  by  the  act  of  1798,  ch.  105,  is  not  such  an  iuTiolable  vested  right, 
as  to  be  beyond  the  reach  of  the  legblature. 

The  act  of  1798,  in  that  respect,  is  penal  and  sanatory,  looking  to  the  health, 
and  lives  of  the  citizen,  and  as  such  might  be  revoked  at  the  pleasure  of 
the  legislature. 

The  power  in  question  is  a  political  one,  and  in  granting  it  to  the  corpora- 
tion, the  good  of  the  public  was  the  object  contemplated,  not  the  regulation, 
or  promotion  of  private  interests. 

▲  corporation  aggregate,  is  an  artificial  intellectual  being,  composed  gene- 
rally of  persons  in  their  natural  capacity,  but  it  may  also  be  composed  of 
persons  in  their  political  capacity,  of  members  of  other  corporations. 

The  corporation  of  '*  The  Regents  of  the  College  of  Medicine  of  Maryland,'* 
created  by  the  act  of  1807,  ch.  63,  is  not  destroyed  or  merged  in  the  corpo- 
ration of  <*The  Regents  of  the  University  of  Maryland,'*  created  by  the 
act  of  181S,  ch.  159,  independently  of  the  constitution  of  the  United  States, 
or  of  the  bill  of  rights,  and  constitution  of  this  state. 

They  exist  as  distinct  and  independent  corporations,  in  possession  of  all  the 
rights  and  franchises  conferred  upon  them  respectively,  by  the  acts  of  their 
incorporation ;  those  rights  and  franchises,  being  entirely  compatible,  and 
the  powers  and  authority  of  the  one,  not  inconsistent  with,  or  opposed  to 
the  powers  and  authority  of  the  other. 

The  corporation  of  *<  The  Regents  of  the  University  **  is  a  private,  and  not  a 

.  public  corporation. 

It  was  not  created  for  political  purposes,  nor  invested  with  pditical  powers. 

If  a  corporation  be  eleemosynary,  and  private  at  first,  no  subsequent  endow- 
ment of  it  by  the  state  can  change  its  character. 

It  is  not  sufllcient  to  render  a  corporation  public,  that  its  ends  are  public. 

Whether  a  corporation  be  public  or  private,  depends  upon  the  nature  of  the 
franchises  granted,  and  not  the  expected  l>eneficial  results  to  the  commu- 
nity, from  the  possession  and  exercise  of  those  franchises. 
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Public  corporations  are  to  be  governed  according  to  the  laws  of  the  land,  and 
the  government  has  the  sole  right  as  trustee,  to  inspect,  regulate,  and  con- 
trol them,  whilst  the  same  right,  in  reference  to  private  corporations,  i^per- 
tains  to  the  visitors  alone,  under  the  visitatorial  power  incident  to  such 
corporations. 

Colleges  and  academies,  established  for  the  promotion  of  piety  and  learning, 
and  endowed  with  property  by  public  and  private  donations,  are,  in  a  legdi 
sense,  equally  with  hospitals  for  the  relief  of  the  poor,  sick,  &c.  considered 
as  private  eleemosynary  corporations.  A  charter,  or  act  of  incorporation, 
when  accepted,  is  a  contract,  protected  by  that  clause  of  the  constitutioii 
of  the  United  States,  which  declares,  that  **no  state  shall  pass  any  law 
impairing  the  oUigation  of  contracts." 

The  act,  thereforo,  incorporating  '<  The  Regents  of  the  Universify,"  having 
been  accepted,  constituted  a  contract,  protected  by  the  constitution  <^  the 
United  States,  and  the  act  of  1825,  ch.  190,  impairing  the  obligation  of  that 
contract,  is  repugnant  to  that  instrument,  and  consequently  void. 

And  independentiy  of  the  constitution  of  the  United  States,  and  of  this  statef 
that  act  is  vdd  as  opposed  to  the  fundamental  principles  of  right  and  jus- 
tice, inheront  in  the  natnro  and  spirit  of  the  social  compact 

The  legislaturo  has  no  right,  without  the  consent  of  a  corporation,  to  revoke 
or  alter  its  charter,  or  take  from  it  any  of  its  franchises  or  property;  not 
that  a  corporation  is  clothed  with  any  peculiar  sanctity,  but  because  its 
property  and  franchises  an  prwaU  property,  and  under  the  safe-guard  of 
the  same  principle,  that  protects  the  property*  and  rights  of  individuals. 

The  act  of  1826,  professes  to  discontinue  and  abolish  the  corporation  of  the 
Regents  of  the  University,  and  to  appoint  a  board  of  trustees  composed  of 
di^rent  persons,  and  to  transfer  to  tiiem  all  the  franchises  and  property  of 
the  corporation  intended  to  be  abolished.  In  this  respect,  if  eflfectualy  it 
would  amount  to  a  legislative  ouster;  a  legislative  judgment  of  dissolution, 
and  as  such  in  opposition  to  the  6th  article  of  the  bill  of  rights,  which  do* 
Clares,  *<  that  the  legislative,  executive,  and  judicial  powers  of  tiie  govern- 
ment, ought  to  be  forever  separate  and  distinct  from  each  other,"— and 
abo  to  the  21st  article  of  the  same  instrument;  declaring  "  that  no  freeman 
ought  to  be  taken,  or  imprisoned,  or  disseized  of  his  freehold,  &c.  but  by 
the  judgment  of  his  peers,  or  by  the  law  of  the  land." 

An  act  which  only  affects,  or  exhausts  itself  upon  a  particular  person,  or  his 
rights  and  privileges,  and  has  no  rektion  to  the  community  in  general,  is 
rather  a  sentence  than  a  law. 

It  may  be  questioned  whether  an  unconstitutional  act  of  the  legislature  can 
be  made  constitutional  and  valid,  by  a  subsequent  acquiescence  in  it 

It  is  not  necessary  to  the  constitutionality  of  an  act  for  altering  a  charter,  to 
the  passing  of  which«  previous  assent  has  not  been  given,  that  it  should  by 
its  terms,  be  made  to  depend  upon  subsequent  assent. 

The  passing  of  it,  with  nothing  more,  amounts  to  an  offer  only  for  accep- 
tance, and  if  afterwards  accepted,  either  exfuressly,  or  by  acting  under  it, 
it  then  receives  Ufo,  and  becomes  an  operative  law. 

But  the  ads,  from  which  the  assent  of  an  existing  corporation,  to  an  alteration 
of  its  charter,  B»y,  and  can  alone  be  inferred,  must  be  corporate  acts,  or 
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acts  of  its  aathorized  agents,  or  ofkers.    The  acts,  or  declarations  of  par- 
ticular members,  do  not  bind  the  corporation. 

Mor  can  the  assent  of  a  corporation  to  an  act,  altering,  or  destroying  its  char- 
ter, be  inferred  from  the  &ct,  that  individual  members,  accepted,  and  held 
offices  under  the  new  coiporation,  which  it  was  the  object  of  the  act  to 
create. 

Neither  non-user  or  mis-user,  of  corporate  firanchises,  has  ever  been  held  suffi- 
cient to  authorize  the  granting  the  same  firanchises  to  others,  before  a  for- 
feiture has  been  judicially  declared. 

An  inference  of  assent  by  a  coiporation  to  an  act  of  assembly  after  it  has 
been  passed,  can  no  more  be  drawn  from  a  subsequent  non-user,  or  mis- 
user of  its  firanchises,  than  an  inference  of  consent  to  its  being  passed,  can 
be  drawn  from  a  previous  non-user  or  mis-user. 

Nor  can  the  non-user  by  a  corporation  of  its  firanchises,  be  conridered  at 
equivalent  to  a  surrender  of  them— that  can  only  be  done  by  deed  to  the 
state. 

Neither  are  courts  warranted  in  presuming  a  surrender  of  the  corporate  rights, 
and  a  dissolution  of  the  corp<Mratioii,  from  a  mere  intentional  abandonment 
of  the  firanchises,  unless  there  be  something  in  t|;ie  act  of  incorporation  to 
justify  it. 

If  either  of  the  feculties  of  a  corporation  consisting  of  integral  parts,  is  lost, 
and  not  restored  at  the  time  of  bringing  a  suit  by  such  corporation,  the 
action  cannot  be  maintained. 

But  the  acceptance  of  office  by  tiie  memben  of  one  of  the  feculties  of  an  old, 
under  a  new  corporation,  does  not  in  law  amount  to  a  resignation  of  their 
offices  under  ttie  former,  nor  to  a  dissolution,  or  suspension  of  its  firanchises. 

An  office  in  a  coiporation  may  be  resigned  in  two  ways;  by  an  express 
agreement  between  the  officer  and  the  corporation,  or  by  an  agreement 
implied  firom  his  being  elected  to  another  office  m  the  tame  carporation^ 
incompatible  with  it— and  such  resignation  is  not  complete  until  the  corpo- 
ration shall  have  manifested  its  acceptance  of  the  offer  to  resign,  either  by 
an  entry  in  its  books,  m  electing  another  person  to  fill  the  place,  treating 
it  as  vacant 

When  the  fact  of  incorporation  is  shown  by  the  plaintiff,  the  burden  of  show- 
ing a  dissolution  is  thrown  upon  the  defendant 

A  corporation  cannot  be  considered  as  being  composed  of  distinct,  definite, 
int^^  partB,  unless  the  number  of  the  members  of  each  class  is  definite, 
and  a  majority  of  the  members  of  each,  is  necessary  to  constitute  a  corpo- 
rate meeting  or  assembly.  No  advantage  can  be  taken  of  any  non-user  or 
mis-user  on  the  part  of  a  corpocation,  by  any  defendant,  in  any  collateral 
action. 

There  are  two  modes  of  proceeding  judicially  to  ascertain  and  enforce  the 
forfeiture  of  a  charter.  The  one  by  scire  Jaciae  when  there  is  a  legaUif 
existing  body  capable  of  acting,  but  who  have  abused  their  power ;  the  other 
by  inf<Nrmation  in  nature  of  a  9110  vHirrantQ,  which  applies  where  there  is 
a  corporate  body,  de  /ado  only,  who  take  upon  themselves  to  act,  though 
from  some  defect  in  their  constitution,  or  organization,  they  cannot  legally 
exercise  their  powen.  And  the  proceedings  in  both  cases  must  be  at  the 
instance  of  the  government,  and  in  no  other  way. 
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The  defendant,  the  treasorer  of  the  trastees  of  the  Univeraity,  was  held  liable 
to  the  corporation  of  the  Regents,  in  an  action  for  money  had  and  receiTed, 
for  any  money  to  which,  as  Regents,  they  coold  shew  themselves  entitled, 
amounting  to  a  sum  within  the  jorisdiction  of  the  court,  remaining  in  tiie 
hands  of  the  defendant  at  the  time  the  suit  was  brought,  and  which  was 
received  by  him,  as  such  treasurer,  at  any  time  within  the  three  antecedent 
years.  The  act  of  limitations  relied  on  by  the  defendant,  barring  a  reeo- 
very  for  previous  receipts. 

Appeal  from  Baltimore  county  court. 

This  was  an  action  of  asmmpsitf  instituted  by  consent  to 
December,  1837.  -The  plaintiffs  counted  for  money  had  and 
received  to  their  use,  and  the  defendant  pleaded  the  general 
issue  and  limitations.     On  these  pleas  issues  were  joined. 

It  was  agreed  that  either  party  shall  be  at  liberty  to  have 
considered  as  offered  in  evidence  in  the  case,  any  certified 
copies,  by  the  proper  keeper,  of  any  original  papers  laid  before 
the  legislature,  or  any  branch  of  it,  relative  to  the  University, 
from  the  year  1807  to  the  present  time,  to  have  the  same  effect 
and  operation,  and  no  other,  as  if  said  papers  were  actually 
produced  at  the  trial,  and  open  to  all  exceptions  to  which  the 
same  would  be  liable  if  so  actually  produced ;  and  that  the 
record  or  minute-book  of  the  proceedings  of  the  Trustees  of 
the  University  of  Maryland^  offered  in  evidence  by  the  de- 
fendant, and  the  record  or  minute-book  of  the  Board  of  Re- 
gents of  the  Unioersity  of  Marylandy  excepting  the  list  of 
alleged  donations  at  the  end  of  the  same,  offered  in  evidence 
by  the  plaintiffs,  or  any  part  of  either  of  said  record  books, 
may  be  read  and  used  in  the  Court  of  Appeals  on  the  trial  of 
this  case  before  said  court,  as  if  the  same  had  been  incor- 
porated at  large  in  the  statement  in  the  record  of  the  evidence 
offered  by  the  parties,  and  in  like  manner,  that  the  diploma 
offered  in  evidence  may  be  read  from  the  original  paper  in  the 
Court  of  Appeals.  And  it  is  further  agreed,  that  aU  the  evi- 
dence offered  by  either  party  shall  be  open  to  all  exceptions  in 
the  Court  of  Appeals,  in  the  same  maimer  as  if  exceptions  to 
the  same  had  been  taken  to  the  same  as  offered.  And  it  is 
also  agreed,  that  any  act  of  assembly,  public  or  private,  may 
be  read  from  the  statute  bode  on  said  trial. 
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At  the  trial  of  the  cause  the  plaintiffs,  to  prove  the  iiteue  on 
their  part,  offered  in  evidence  the  act  of  tfie  general  assem- 
Uy  of  Maryland,  passed  at  November  session  of  the  year  1807, 
chapter  53,  entitled,  <^  An  act  for  founding  a  College  of  Me- 
dicine in  the  city  or  precincts  of  Baltimore^  for  the  instruction 
of  students  in  the  different  branches  of  medicine,"  which,  it 
was  agreed,  might  be  read  from  the  printed  statute  book.  And 
also  offered  in  evidence,  the  petition  upon  which  said  act  was 
passed. 

And  further,  the  plaintiffii  offered  in  evidence,  the  act  of  the 
general  assembly  of  Maryland,  passed  at  November  session 
of  the  year  1812,  chapter  159,  entitled,  <<  An  act  for  found- 
ing a  University  in  the  city  or  precincts  of  Baltimore^  by  the 
name  of  the  University  of  Maryland ;''  and  also  offered  in 
evidence  the  petition  upon  which  the  said  act  was  passed. 
And  also  offered  in  evidence,  the  votes  and  proceedings  of 
the  house  of  delegates  and  senate  of  the  general  assembly  of 
Maryland,  of  the  sessions  aforesaid,  of  the  years  1807  and 
1812,  which,  together  with  the  last  mentioned  act  of  assem- 
bly, it  was  agreed  might  be  read  from  the  printed  publication. 
And  the  plaintiff  further  offered  in  evidence,  the  minute-book 
of  the  Regents  of  the  University  of  Maryland,  excepting,  how- 
ever, the  entiy  or  statement  therein  in  relation  to  donations, 
which  it  was  agreed  should  not  be  inserted  in  the  record,  but 
that  the  original  book  might  be  used  at  the  hearing  of  this 
cause.  And  the  plaintiffs,  further  to  prove  the  issue  on  their 
part,  read  in  evidence  the  first  section  of  the  act  of  said  general 
assembly  of  Maryland,  passed  at  November  session,  1803, 
chapter  92,  which  it  was  agreed  should  be  read  from  the 
printed  statute  book.  And  they  further  offered  in  evidence, 
that  the  said  persons,  claiming  to  be  the  corporation  of  '^  the 
Regents  of  the  University  of  Maryland,'^  entered  upon  and 
prosecuted  the  business  and  purposes  of  said  corporation,  and 
that  lectures  were  delivered,  and  courses  of  instruction  in 
medicine  and  law,  and  in  the  other  faculties,  were  given  re- 
gularly and  constantly,  by  professors  appointed  under  the  act 
aforesaid,  creating  the  corporation  aforesaid,  of  <<  the  Regents 
47  V.9 


Digitized  by 


Google 


370         CASES  IN  THE  COURT  OF  APPEALS 

The  Regents  of  the  UniTeraity  of  Maryland  vi.  Williams. — 1888. 

of  the  University  of  Maryland,"  and  that  degrees  from  time  to 
time,  were  conferred,  as  authorized  by  said  act.  And  further 
offered  in  evidence,  that  the  professors  of  the  faculty  of  physic 
and  the  professors  of  law,  of  the  said  University,  at  an  early 
period  after  the  passage  of  the  said  last  mentioned  act,  and 
before  the  year  1826,  incurred  at  various  times  large  personal 
responsibility,  which  is  mentioned  in  the  deeds  given  in  evi*- 
dence  by  the  defendant,  and  which  was  discharged  in  the 
manner  mentioned  in  said  deeds  by  the  trustees.  And  the 
plaintiff  further  offered  in  evidence,  that  from  time  to  time, 
after  the  corporation  aforesaid  went  into  operation  under  tho 
act  aforesaid,  of  the  session  of  the  year  1812,  chapter  159, 
and  before  the  year  1826,  donations  were  made  to  the  said 
corporation,  for  the  uses  and  purposes  thereof,  of  minerals 
and  books,  of  the  value  of  two  thousand  dollars.  And  the 
plaintiffs  further  offered  in  evidence,  the  act  of  the  genera) 
assembly  of  Maryland,  of  December  session,  of  the  year  1821^ 
chapter  88,  entitled  "  An  act  relating  to  the  University  of 
Maryland,"  which,  by  agreement,  may  be  read  from  the 
printed  statute  book.  And  also  offered  in  evidence,  that  in 
pursuance  of  said  act,  the  medical  professors  of  the  University 
of  Maryland,  entered  into  bonds  for  the  interest,  and  paid  the 
said  interest  from  year  to  year,  required  of  them  by  said  act. 
And  the  plaintiffs  further  offered  in  evidence,  that  shortly  after 
the  passage  of  the  act  of  the  general  assembly  aforesaid,  of 
December  session  of  the  year  1825,  chapter  190,  there  was 
sent  to  the  governor,  as  claiming  to  be  president  of  the  board 
of  trustees,  and  to  each  of  the  persons  then  claiming  to  be 
trustees  under  the  said  act,  a  notification  or  protest,  from  a 
committee  of  the  Regents  of  the  University  of  Maryland,  au- 
thorized and  directed  by  said  regents  to  give  such  notification. 

And  the  plaintiffs  further  read  in  evidence,  the  report  of  a 
joint  committee  of  the  house  of  delegates  and  senate  of  Mary- 
land, at  a  session  of  the  general  assembly,  of  December  ses- 
sion, 1825,  and  the  documents  accompanying  the  same. 

And  the  plaintifis  further  offered  and  read  in  evidence,  the 
5th  of  a  series  of  resolutions,  passed  by  the  persons  claiming 
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to  be  the  Trustees  of  the  University  of  Maryland,  on  the  15th 
day  of  June,  1826,  as  the  same  are  entered  on  the  minute 
book  of  said  trustees,  offered  in  evidence  by  the  defendant. 
"  Resolved,  that  it  shall  be  the  duty  of  the  treasurer,  having 
given  bond  in  the  penalty  of  fifty  thousand  dollars,  with  such 
security  as  may  hereafter  be  approved  of  by  this  board,  to 
receive  all  the  moneys  and  funds  of  the  University,  and  to 
deposite  the  same  in  the  Bank  of  Baltimore,  in  the  name  of 
*  the  Trustees  of  the  University  of  Maryland,'  to  keep  exact 
accounts  of  all  receipts  and  payments,  but  no  payments  shall 
be  made  except  by  checks  of  the  treasurer,  coimtersigned  by 
one  of  the  executive  committee,  and  he  shall  report  state- 
ments of  the  finances  of  the  institution  when  thereto  required 
by  the  executive  committee,  and  at  all  regular  meetings  of 
the  trustees."  And  also  proved  by  Samuel  H.  Bawly^  a  book- 
keeper in  the  Bank  of  Baltimore,  that  on  the  1st  December, 
1837,  there  was  a  balance  of  cash  in  said  bank,  to  the  credit 
of  the  University  of  Maryland,  of  $2,360  11.  That  the 
ledger  account  of  said  University,  which  he  kept  as  such 
book-keeper,  is  headed  "  The  University  of  Maryland,''  and 
that  the  pass  or  bank  book  is  headed,  ^^  Dr.  The  Bank  of 
Baltimore  in  account  with  the  Trustees  of  the  University  of 
Maryland,"  and  that  the  first  entry  on  the  scratcher  of  money 
deposited  under  the  said  5th  resolution,  which  was  on  the  2d 
of  August,  1826,  is  **  Trustees  of  the  University  of  Mary- 
land." And  the  defendant  proved  by  said  Bovoly^  that  he 
has  no  knowledge  that  the  manner  in  which  the  ledger  ac- 
count is  headed,  as  before  stated,  was  known  to  the  trustees 
of  the  University,  or  the  treasurer. 

And  the  plaintiffs  further  offered  in  evidence,  from  the 
minute  books  of  the  trustees  of  the  University  of  Maryland, 
produced  by  the  defendant,  an  account  and  report  of  the 
executive  committee,  dated  May  the  2d,  1836,  from  which  it 
appeared,  that  there  was  a  cash  balance  in  the  treasury  on 
that  day  of  $682  94. 

The  defendant  thereupon  offered  in  evidence,  the  act  of 
assembly  of  December  session,   1826,  ch.   190,  and  the 
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minutes  of  the  proceedings  of  the  trustees  of  the  University 
of  Maryland,  appointed  under  said  act,  ^hich  (with  all  other 
acts  of  assembly  offered  in  evidence  by  either  party)  is  agreed 
may  be  read  and  referred  to  in  the  Court  of  Appeals,  as  if 
incorporated  with  the  record  of  this  cause.  He  likewise 
proved  that  the  said  minutes  of  proceedings  were  until  the 
llfli  day  of  April,  1836,  made  and  entered  by  Louis  EicheU 
berger^  the  secretary  of  said  board  of  trustees,  and  that  the 
letters  of  acceptance  from  the  professors  named  in  the  resolu- 
tion of  the  12th  July,  1826,  except  those  produced  by  defen- 
dant, were  destroyed  by  fire  in  the  year  1834,  and  that  the 
said  Louis  Eichelherger  is  since  dead. 

He  further  offered  in  evidence,  the  letters  of  Professor 
Pattisony  Bishop  Kempj  and  Dr.  Wyatty  accepting  professor- 
ships under  the  board  of  trustees. 

The  defendant  then  offered  in  evidence,  the  acts  of  assem- 
bly following,  viz : 

1798,  ch.  105.  1826,  ch.  261.  1827,  ch.  68, 198.  1830, 
ch.  50.     183n,  ch.  270.     1832,  ch.  315.     1833,  ch.  62. 

And  the  acts  following,  viz :  1807,  ch.  111.  1809,  ch. 
96.  1813,  ch.  125.  1816,  ch.  78.  1817,  ch.  154.  1819, 
ch.  105,  163.  1820,  ch.  121.  1825,  ch.  188.  1826,  ch. 
261.     1827,  ch.  198. 

The  defendant  further  offered  in  evidence,  that  at  the  time 
the  act  of  1825  was  passed,  the  board  of  Regents  of  the 
University  of  Maryland  consisted  of  the  persons  and  com- 
posed of  the  fecnlties,  following,  viz : 

Provost — Rev.  James  Kemp. 

Faculty  of  PAywc— Alexander  McDowell,  J<Jm  B.  Da- 
vidge,  Nathaniel  Potter,  Elisha  De  Butts,  Samuel  Baker, 
Granville  Sharp  Pattison,  Richard  W.  Hall. 

Faculty  of  Diviniiy—ReY.  Dr.  Wm.  E.  Wyatt,  Rev.  Wm. 
Nevins,  Rev.  J.  D.  Kurtz,  Rev.  Geo.  Roberts,  Rev.  Dr. 
Williams,  Rev.  John  Glendy,  Rev.  J.  P.  K.  Henshaw. 

Faculty  of  ZrOio— David  Hoffman,  George  Winchester, 
William  Frick,  Nathaniel  "Williams,  Jonathan  Meredith, 
Roger  B.  Taney,  U.  S.  Heath. 
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Faculty  of  ^ris  and  Sciences — Rev.  John  Allen,  Edward 
C.  Pinkney,  Charles  W.  Hanson,  Wm.  Howard,  John  P. 
Kennedy,  John  D.  Craig. 

And  that  of  the  said  persons  authorized  to  compose  the 
said  faculties,  the  following  named,  yiz :  the  Rev.  Dr.  Kemp 
was  appointed,  accepted  and  acted  till  the  period  of  his  death, 
as  the  ProYOst  of  the  University  of  Maryland,  under  said  act 
of  1825,  ch.  190.  That  all  the  persons  composing  said 
faculty  of  physic  as  aforesaid,  were  re-appointed  by  the  board 
of  trustees  of  the  University  of  Maryland,  accepted  and  acted 
in  iact,  under  said  act  of  1825,  ch.  190,  and  are  the  persons 
mentioned  by  those  names  in  the  minutes  of  proceedings  of 
the  trustees  aforesaid.  That  of  the  persons  composing  the 
faculty  of  divinity,  the  Rev.  Dr.  Wyatt  and  Rev.  Dr.  Wil- 
liams were  re-appointed  by  said  board  of  trustees,  accepted 
and  acted  under  the  act  of  1825,  ch.  190 — and  that  of  said 
faculty,  the  Rev.  Dr.  Roberts  and  the  Rev.  J.  P.  K.  Hen- 
shaw,  were  by  said  act  of  1825,  ch.  190,  appointed  trustees 
of  sadd  University  of  Maryland,  and  acted  in  said  capacity. 
That  of  the  persons  composing  the  faculty  of  law  as  afore- 
said, David  Hoffman,  Esq.  was  re-appointed  by  said  board 
of  trustees,  accepted  and  acted  as  professor  of  law  under  said 
act  of  1825,  ch.  190.  And  that  Nathaniel  Williams,  WOliam 
Frick,  and  Roger  B.  Taney,  in  said  faculty  named,  were  by 
said  act  of  1^5,  ch.  190,  appointed  members  of  said  board 
of  trustees  of  the  University  of  Maryland,  and  acted  as  such. 
That  of  said  faculty  of  arts  and  sciences,  Messrs.  Allen,  Pink- 
ney, Kennedy,  Hanson,  and  Dr.  Howard,  were  re-appointed 
by  said  board  of  trustees,  professors,  under  said  act  of  1825, 
ch.  190,  and  acted  as  professors  in  pursuance  of  such  ap- 
pointment. 

The  defendant  then  offered  in  evidence  the  following  letters 
of  nominatioD,  to  the  trustees  of  the  University  of  Maryland, 
to  wit:  a  letter  from  Professor  N.  Potter,  of  3d  October, 
1826,  nominating  Dr.  Wright  for  the  chair  of  Surgery ;  a  let- 
ter from  Professor  Samuel  Baker,  of  the  7th  July,  1827, 
nominating  Dr.  J.  B.  Davidge  for  the  same  chair ;  one  from 
Professor  Davidge,  nominating  Dr.  Wright ;  one  from  Pro- 
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fessor  McDowell,  nominating  Dr.  Dudley  for  the  same  post. 
And  a  letter  from  Professor  Hall,  of  the  14th  June,  1837, 
nominating  several  professors  for  chairs  then  vacant  And 
that  after  the  organization  of  the  board  of  trustees  under  said 
act  of  1825,  chap.  190,  the  professors  and  others,  under  the 
mandate  of  said  trustees,  annually  signed  and  issued  diplo- 
mas to  graduates  in  said  University.  And  that  the  board  of 
Regents,  the  plaintifSs,  at  no  time  conferred  degrees  or  dis- 
charged other  duties  incident  to  their  office  as  Regents,  from 
the  period  of  the  organization  of  the  board  of  trustees  under 
the  act  of  1825,  chap.  190,  until  the  18th  day  of  September, 
1837. 

The  defendant  further  offered  in  evidence,  a  deed  from 
John  £.  Howard  to  N.  Potter  and  others,  dated  15th  May, 
1815,  conveying  ta  the  grantees  a  lot  of  ground  in  the 
western  precincts  of  the  city,  reciting  that  the  said  grantees 
had  borrowed  for  the  use  of  the  Regents  of  the  University, 
the  sum  of  f6,651,  and  conditioned  that  upon  the  payment 
of  the  same  by  the  said  Regents,  the  lot  should  be  held  for 
their  use ;  and  a  deed  from  the  executors  of  J.  B.  Davidge 
to  the  said  trustees,  for  his  interest  in  the  University  pro- 
perty, duly  executed  and  recorded,  dated  29th  May,  1830. 
And  the  defendant  also  read  to  the  jury  a  deed  dated  14th  of 
January,  1832,  from  Richard  Hall  and  others,  physicians, 
and  on  the  10th  of  July,  1823,  professors  of  the  feculty  of 
medicine  in  the  University  of  Maryland,  to  the  trustees  of 
the  University  of  Maryland,  conveying  to  the  latter,  for  a 
valuable  consideration,  the  lot  of  ground  upon  which  the 
infirmary  attached  to  the  said  University  is  erected.     And  a 
deed  dated  14th  January,  1834,  from  Nathaniel  Potter  and 
others,  conveying  to  the  said  trustees,  whom  the  deed  recites 
to  be  the  successors  of  the  Regents  under  the  act  of  1825, 
ch.  190,  the  lot  of  ground  conveyed  as  aforesaid  by  John  E. 
Howard  to  them,  by  his  deed  of  the  15th  of  May,  1816, 
together  with  the  medical  college  and  other  buildings  erected 
thereon.     And  the  defendant  also  offered  in  evidence,  a  deed 
from  the  sheriff  of  Baltimore  county,  dated  the  25th  of  May, 
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1833,  conyeying  to  the  said  trustees  the  interest  of  one  of  the 
professors  of  medicine  in  the  University  of  Maryland,  in  the 
lot  and  infirmary,  sold  by  the  sheriff  to  satisfy  a  judgment 
against  him. 

The  defendant  then  proved,  that  the  full  amount  of  the 
purchase  money  for  the  lot,  upon  which  the  infirmary  is 
erected,  has  been  paid  by  the  said  trustees,  and  that  the 
judgments  and  premiums  of  insurance  have,  from  time  to 
time,  as  the  same  became  due  upon  the  property  of  the  Uni^ 
Tersity,  been  paid  by  the  said  trustees.  He  further  offered 
in  evidence  the  accounts  of  the  treasurer  of  the  said  Ijoard  of 
trustees.  The  defendant  further  gave  in  evidence,  the  par- 
ticular payments  following,  made  at  the  several  dates  stated, 
and  to  the  several  professors  receiving  the  same,  and  for  the 
purposes  stated  opposite  to  each  payment,  comprising  a  period 
from  1826  to  1836  ;  and  proved,  that  under  the  provisions  of 
the  act  of  1821,  chap.  88,  and  since  the  organization  of  said 
board  of  trustees,  under  the  act  of  1825,  chap.  190j  the  pro- 
fessors of  the  faculty  of  physic  for  the  time  being,  gave  and 
executed  bond  to  the  state  of  Maryland,  according  to  the  pro- 
visions of  said  act ;  and  that  since  the  resignation  of  said 
professors,  herein  before  named,  the  bond  given  to  the  state 
has  been  executed  by  the  professors  of  said  faculty,  newly 
appointed  by  said  trustees. 

The  defendant  then  read  in  evidence,  the  letters  of  resigna- 
tion of  the  professors  of  the  medical  faculty,  and  of  the  pro- 
fessor of  law,  dated  in  1836  and  1837 ;  and  proved  that  from 
the  period  of  the  organization  of  said  board  of  trustees  under 
said  act  of  1825,  chap.  190,  said  trustees  received,  and  have 
always  since  had,  peaceable  and  exclusive  possession  of  the 
buildings,  grounds,  and  all  other  property  and  funds  of  said 
University. 

The  defendant  also  offered  in  evidence,  two  petitions  of  the 
medical  faculty  of  the  University  of  Maryland  to  the  legisla- 
ture, the  first  dated  January  4th,  1834,  praying  to  be  relieved 
firom  the  payment  of  the  interest  on  the  sum  of  $30,000, 
loaned  by  the  state  to  the  University  in  the  year  1821 ;  the 
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Other  dated  the  30th  of  January,  1837,  reiterating  the  aboye 
prayer;  and  also  praying,  that  such  modification  might  be 
made  in  the  charter,  as  would  admit  the  medical  faculty  to  a 
limited  participation  with  the  trustees,  in  the  govemmeot  of 
their  particular  faculty. 

The  plaintiff  by  their  counsel  object  to  the  admissibility 
in  evidence  of  the  act  of  the  general  assembly  of  Maryland, 
passed  at  December  session,  1825,  chap.  190,  ^ititled,  &c. 
as  offered  in  evidence  by  the  defendant,  because,  that  by  the 
acts  of  1807  and  1812,  given  in  evidence  by  the  plaintiff  in 
this  cat^e,  the  plaintiff  were  at  the  institution  of  their  8«it, 
and  still  are  entitled  to  adl  the  rights  and  privileges  coi^rred 
by  said  acts  upon  ^^  the  Regents  of  the  University  of  Maiy- 
land,''  which  said  two  acts  are  stiU  in  full  force  and  effect, 
notwithstanding  the  said  act  of  1825,  Chapter  190,  the  same 
being  unconstitutional  and  void.  First,  according  to  the  pro- 
visions of  the  bill  of  rights,  and  constitution  of  the  state  <tf 
Maryland ;  and,  secondty,  according  to  the  provisions  of  the 
constitution  of  the  United  States.  But  thecourt  fro  foffROy 
admitted  the  evidence  aforesaid.     The  plaintiffit  excepted. 

2d  Exception. — ^And  the  plaintiffs  further  offered  to  prove, 
by  Richard  WUmot  HaU^  that  witness,  and  Dr.  Pattison,  and 
Dr.  Baker,  and  Dr.  De  Butts,  and  Dr.  McDowell,  wh9e  pro- 
fessors of  the  medical  faculty  of  the  Universi^  of  Maryland, 
and  David  Hofiinan,  while  professor  of  the  faculty  of  law,  bor- 
rowed at  sundry  times  large  sums  of  money,  for  the  purposes 
of  construction  of  the  buildings  and  the  enclosure  wall  of  said 
buildings  of  the  University  of  Maryland,  and  for  the  purpose 
of  procuring  apparatus  for  the  medical,  and  surgical,  and  che- 
mical departments  of  the  University,  which  sums  were  ap- 
plied to  said  purposes ;  that  the  first  amount  of  the  sums 
raised  as  aforesaid,  was  borrowed  from  the  City  Bank  of 
Baltimore,  in  the  year  1813  or  1814,  and  was  $7,000 ;  the 
next  sum  v^s  borrowed  fixmi  the  Mechanics  Bank  of  Balti- 
more, in  the  year  1813, 1814,  or  1815,  and  was  about  $2,000 ; 
that  the  next  sum  was  borrowed  firom  the  Bank  of  Baltimore, 
in  amount  $3,000,  about  1820,  and  before  1826;  |2,000 
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about  the  year  1821 ;  $7,000  or  #8,000  about  the  year  1823 ; 
and  that  this  last  sum  was  mainly  applied  to  the  building  of 
the  infirmary  belonging  to  said  University;  and  that  there  was 
borrowed  as  aforesaid,  firom  the  Union  Bank  of  Maryland, 
f  5,000,  about  the  year  1823  or  1824,  and  before  the  year 

1825,  which  sum  was  applied  to  the  repairs  of  the  centre 
building  of  the  University,  and  to  the  lateral  building ;  that 
in  the  year  1825,  the  said  professors  of  medicine  and  law 
contracted  with  workmen  for  the  r^airs  of  the  centre  building 
aforesaid,  for  stopping  leaks  of  the  roof;  and  in  the  spring  of 

1826,  the  said  professors  of  medicine  paid  for  said  repairs 
about  #480 ;  and  that  there  remains  yet  unpaid  to  said  pro- 
fessors of  the  amount  of  their  said  advances,  the  sum  of  up- 
wards of  $14,000,  principal  and  interest.  The  plaintifi  fur- 
ther offered  to  prove  by  the  said  Hall,  that  in  the  year  1813, 
Jeremiah  Sullivan  made  a  donation  to  the  corporation  of  the 
Regents  of  the  University  of  Maryland,  an  Encyclopedia ; 
and  that  after  the  year  1813,  and  before  the  year  1825,  John 
Spear  Smith  made  a  donation  to  said  corporation  of  a  valua- 
ble collection  of  minerals ;  and  that  between  the  same  periods 
Robert  Oilmor  made  a  donation  to  said  corporation  of  a  col- 
lection of  minerals ;  and  that  various  other  donations  were 
made  before  the  year  1825,  to  said  corporation.  But  the  de- 
fendant objected  to  the  admissibility  of  said  Hall's  testimony, 
because  of  said  Hall  being  one  erf*  the  persons  now,  and  at 
the  institution  of  this  suit  claiming  to  be  one  of  the  Regents 
of  the  University  of  Maryland,  and  as  such,  one  of  the  plain- 
iHk  in  this  suit,  and  which  facts  were  admitted  by  plaintiff's 
counsel  at  the  time  of  offering  said  witness ;  which  objection 
the  court,  pro  farmaj  sustained,  and  rejected  the  said  evi- 
dence.    Whereupon  the  plaintifl&  by  their  counsel  excited. 

3d  Exception. — ^And  the  plaintiff  further  offered  to  prove, 
l^  Maxwell  McDowell,  that  the  professors  of  the  medical  fa- 
culty, and  of  the  law  faculty  of  the  University  of  Maryland, 
before  the  year  1825,  borrowed  money  to  a  large  amount  at 
different  times,  upon  their  personal  responsibility,  for  the  pur- 
poses of  the  University,  and  to  enable  it  to  prosecute  the  ob- 
48  V.9 
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jects  of  the  University,  as  prescribed  by  the  act  aforesaid, 
incorporating  the  said  University ;  and  adso,  that  there  were 
made  to  the  Regents  of  the  University  of  Maryland,  before 
the  year  1825,  various  valuable  donations  for  the  benefit  of 
said  University,  and  in  aid  of  its  objects.  But  the  defendant 
objected  to  the  admission  of  said  testimony,  inasmuch,  (as 
was  admitted  by  the  plaintiffs,')  the  said  McDowell  was  a  Re* 
gent  of  the  University  of  Maryland  at  the  time  of  the  passage 
of  the  act  of  1826,  chap.  190,  and  at  no  time  had  resigned 
or  been  removed  by  the  Regents,  his  situation  as  Regent. 
Whereupon  the  court,  pro  /ormaf  rejected  the  evidence  so 
as  above  in  this  exception  offered.  Whereupon  the  jiainr 
tifb,  by  their  counsel,  excepted. 

4th  Exception. — The  plaintiffii  then  prayed  the  court  to 
direct  the  jury,  that  notwithstanding  the  act  of  1826,  chap. 
190,  given  in  evidence,  the  plaintiff  are  entitled  to  recover^ 
if  the  jury  shall  believe  the  evidence  giv^i  in  the  cause,  and 
shall  find  that  at  any  time  within  three  years  before  the  insti- 
tuting al  this  suit,  the  defendant  received  moneys  exceeding 
the  amount  of  one  hundred  dollars,  and  not  appropriated  by 
him  for  any  of  the  purposes  of  the  University  of  Maryland,  or 
in  execution  of  any  of  the  orders  or  resolutions  of  the  per- 
sons or  body,  claiming  under  the  act  aforesaid,  to  be  the 
trustees  of  the  University  of  Maryland,  and  which  shall  have 
been  claimed  and  received  by  the  defendant,  as  treasurer  of 
the  said  trustees. 

2.  That  notwithstanding  the  act  of  1825,  chap.  190,  the 
plaintiffs  are  entitled  to  recover,  if  the  jury  shall  believe  the 
evidence  given  in  the  cause,  and  shall  find  that  at  any  time 
heretofore,  the  defendant  received  money  exceeding  the 
amount  of  $100,  and  not  appropriated  by  him  for  any  of  the 
purposes  of  the  University  of  Maryland,  or  in  execution  of 
any  orders  or  resolutions  of  the  persons  or  body  claiming  un- 
der the  act  aforesaid,  to  be  the  trustees  of  the  University  of 
Maryland,  and  which  shall  have  been  claimed  and  received 
by  the  defendant,  as  treasurer  of  the  said  trustees. 

3.  That,  upon  the  evidence  offered  in  this  cause,  if  the  juiy 
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find  the  same  to  be  true,  they  are  entitled  to  recoyer,  because 
the  act  of  the  general  assembly  of  Maryland,  passed  at  the 
December  session,  in  the  year  1825,  chap.  190,  entitled,  <<  An 
act  supplementary  to  the  act  entitled  an  act  for  founding  an 
University  in  the  city  or  precincts  of  Baltimore,  by  the  name 
of  the  University  of  Maryland/'  is  unconstitutional,  and 
therefore  void. 

Which  said  several  prayers  of  the  plaintiff,  and  each  of 
them,  the  court,  profamuij  rejected,  and  refused  to  direct  the 
jury  as  prayed.     Whereupon  the  plaintifi  excepted. 

The  veidict  and  judgment  being  for  the  defendant,  the 
Regents  appealed  to  this  court. 

At  the  argument  of  the  cause  in  this  court.  More  Bucn- 
ANAN,  Chief  Judge,  and  Stephen  and  Spencs,  Judges* 

Under  the  agreement  mentioned  in  the  record,  the  proceed- 
ings of  the  board  of  Regents  of  the  17th  of  March,  1836,  were 
read,  appointing  a  committee  to  take  the  opinion  of  coimsel 
in  relation  to  the  constitutionality  of  the  act  of  1825,  ch.  190, 
with  a  resolution  that,  in  case  the  said  law  should  be  consi- 
dered unconstitutional  by  counsel,  that  an  address  should  be 
presented  to  the  governor,  and  to  the  trustees  appointed  to 
the  government  of  the  University  by  said  law,  asking  them 
to  defer  acting  thereunder,  until  the  subject  could  be  again 
brought  before  the  legislature ;  and  in  case  of  their  refusal,  to 
adopt  legal  measures,  to  resist  the  execution  of  the  law. 

Thexounsel  consulted  by  the  committee,  having  given  an 
opinion  against  the  constitutionality  of  the  law,  they,  in  con- 
formity with  the  resolution  of  the  Regents,  addressed  a  com- 
munication to  the  governor  and  trustees,  on  the  22d  of  May, 
1836,  (enclosing  the  opinion)  asking  them  to  suspend  the 
execution  of  the  law  until  the  then  next  meeting  of  the  legis- 
lature, when  an  application  would  be  made  for  its  repeal ;  and 
proposing,  in  case  of  refusal,  that  steps  should  be  taken  for  a 
speedy  judicial  decision  upon  its  constitutionality  by  the  pro- 
per tribunal. 

These  documents  were  also  read. 
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£VAN0,  Mateb,  Martin,  and  MBRSDira,  for  the  appel- 
lantS)  contended : 

!•  That  the  corporation  of  the  Regents  of  the  University, 
is  a  private  corporation.  They  cited  on  this  point  Act  1817, 
ch.  154,  210.  1807,  ch.  153.  1812,  ch.  159.  lAgHly  vs. 
GouHoUj  1  Taunt.  112.  Dartmouth  CoUege  vs.  Woodward, 
4  Wheat.  618,  636,  671.  lb.  4  Qmd.  Pet.  S.  C.  539,  640, 
567,  558.  AUen  vs.  McKeeUy  1  Sumner ^  277, 296, 298,  299. 
3  Star.  Con.  V.  S.  260.  Af^.  andAm£s,  8,  21.  Act  1812, 
ch.  159,  sec.  9-19.  1803,  ch.  92,  sec.  1.  2  Kent  Com.  300, 
304,  305.  7%6  Peojde  vs.  Morris,  13  Wendell,  337.  Rex 
vs.  Cambridge,  V.  C.  3  Burr.  1656.  Attorney  General  vs. 
Pearce,  S  Atk.  87.  Stanley  vs.  Robinson,  4  Pet.  C.  C.  R. 
544.  Case  of  St.  Mary^s  Church,  7  Serg.  and  Raw.  517. 
Society,  ^c.  vs.  Jfew  Haven,  8  Wheat.  464.  2  JT^it^,  275. 
3  B.  Stat.  213,  Han.  8.  lb.  794,  Hen.  8.  CHUf.  Law  Evid. 
12, 13. 

3.  That  the  charter  of  such  a  corporation  is  a  contract  be- 
tween the  state  and  the  corporators ;  and  also,  between  the 
state,  the  corporators,  and  those  persons  who  contributed  to 
the  endowment.  Dartmouth  CoUege  vs.  Woodward,  4  Pet.  Con. 
S.  C.  R.  553-4,  556,  579  a  583.  Ashby  vs.  White,  2  L. 
Ray.  938.  14  Law  Lib.  132.  The  King  vs.  John  Patterson, 
24  Serg.  and  Low,  1,  14.  Dartmouth  CoUege  vs.  Wood- 
ward, 4  Wheat.  695,  629,  693,  689.  Jenk.  OMt.  27a 
Plac.  28.  AUen  vs.  McKeen,  1  Sum.  300,  301.  Journal  H. 
ofD.  1825,  f.  152.  Mummavs.  the  Potomac  Co.  8  Peter, 
282.  Case  of  St.  Mary^s  Church,  7  Serg.  and  Raw.  530, 558, 
559, 566.  1  Trum.  His.  of  Con.  407.  Ang.  and  Ames,  5(rr, 
510.  Slee  vs.  Bloom,  19  John.  4b6.  Riddle  vs.  the  County  of 
Bedford,  7  Serg.  and  Raw.  392. 

3.  That  the  act  of  1825,  ch.  190,  is  a  law  impairing  the 
obligation  of  contracts,  withm  the  meaning  of  the  constitutioB 
of  the  United  States.  Journal  H.  of  D.  1825,  152.  3  JkM. 
388,  390.  BUI  of  Rights,  21  sec.  —art.  10  sec.  Con.  U.  S. 
Terrett,  et  al  vs.  Taylor,  et  al,  9  Cranch,  43.  Itetcher  vs. 
Peck,  6  Cranch,  88.      State  of  Mw  Jersey  vs.  Wilson,  7 
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Oanchy  164.  Thi  toum  ofPawlet  vs.  Clark^  9  Cktmch^  292. 
Dartmouth  College  vs.  Woodward^  4  Wheat.  518.  AUm  vs. 
McKeenj  1  SufMier^  276.  Jforris  vs.  Trustees  of  Abingdon 
Academify  7  G.  and  J.  7.  Adams  vs.  Storey,  1  Payne,  C.  C. 
R.  107.  11  Peters  S.  C.  R.  420.  Canal  Con^^yvs.  Rail 
Road  Company,  4  O.  and  J.  108. 

4.  That  the  act  of  1826,  is  unconstitutional  and  void. 
Jforris  vs.  Abingdon  Academy,  7  O.  and  J.  7.  The  Canal 
Bridge  Co.  vs.  Gordon,  1  Pick,  304.  2  Kent,  312.  Trus- 
tees of  Vernon  vs.  HUls,  6  Cow.  23.  1  Hals.  191.  Sutton 
vs.  Johnstone,  2  Tmn  Rep.  513.  Omal  Co.  vs.  Rail  Road 
Co.  4  G.  and  J.  107.  Allen  vs.  McKeen,  1  Sumner,  276, 
313.  Ehrenzeller  vs.  Union  Land  Co.  1  Rawl.  181,  183. 
Wellington,  et  al  vs.  Petitioners^  ^c.  16  Pick,  96,  98,  99. 
3  Sto.  Com.  262.  Ang.  and  Ames  on  Corp.  504,  505.  Dat^- 
mouth  College  vs.  Woodward,  4  Wheat.  688.  Case  of  St. 
MaryU  Church,  7  Serg.  and  Raw.  559. 

5.  That  the  individual  members  of  the  corporation  of  The 
Regents  of  the  University  of  Maryland,  have  no  individual 
interest  in  the  corporate  property  of  that  institution,  and  are 
not  individually  liable  for  its  corporate  debts,  and  that  Drs. 
Howard  and  McDowell  are  consequently  competent  witnesses 
in  this  cause.  The  City  Bank  vs.  Bateman,  7  Harr.  and 
John.  105.  JVbr.  Peake,  219.  1  Stark,  126.  Weller  vs.  the 
Governor  of  the  Fhundling  Hospital,  Peahens  Cases,  153. 

6.  That  assuming  the  act  of  1825  to  be  unconstitutional, 
the  appellant  is  entitled  to  recover  in  this  action.  Acts  of 
1798,  cA.  106.  1807,  c*.  153*  1812,  cA.  159.  1816,  cA.  78. 
Wellington,  et  al  vs.  Petitioners,  16  Pick,  96.     DiUingham^ 

et  al  vs.  Snow,  5  Mass.  554.  Angel  and  Ames,  514.  Hall 
vs.  Marston,  11  Mass.  575.  Chapman  vs.  Williams,  7  Harr. 
and  J.  157.  Upon  the  forms  of  the  prayers.  Graham  and 
Parran  vs.  Harris,  Parran  if  Co.  5  G.  and  J.  493. 

Nelson  and  R.  Johnson,  for  the  appellees,  contended : 
1.  That  the  act  of   1812,  ch.   159,  incorporating  the 
Regents  of  the  University  of  Maryland,  cannot  be  regarded 
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as  a  contract,  the  corporation  thereby  created,  being  a  public 
corporation.    Mumma  vs.  the  Potomac  Co.  8  Peters y  281. 

2.  That  the  act  of  1825,  ch.  148,  is  not  repugnant  to  the 
constitution  of  Maryland  or  of  the  United  States.  McCuttoh 
vs.  the  State  ofMarylandy  4  WUat.  424,  428,  429.  Mumma 
vs.  Potomac  Co.  8  Pet.  281.  Wellington^  et  al  vs.  Petition' 
ers,  16  Picky  98.  1  Kiddy  67,  68.  The  King  vs.  Larwoody 
1  Lord  Ray.  29,  32.  AUen  vs.  McKeeuy  1  Sum.  303.  Rex 
vs.  Hughesj  5  B.and  Ores.  886. 

3.  That  assuming  said  law  to  be  unconstitutional,  still  the 
plaintifi  below  were  not  entided  to  recover  in  this  suit,  be- 
cause of  the  acts  of  said  Regent  subsequent  to  the  passage 
of  said  law.  Kent  Com.  308,  309.  The  King  vs.  John  Pas- 
morcy  3  Termy  199.  The  King  vs.  Morrisy  4  Easty  17.  TJie 
King  vs.  Morris  and  Stewarty  3  East,  213.  Th^  King  vs. 
jmUery  6  T.  R.  279.  Smith  vs.  Smithy  3  Iks.  567,  576, 
577,  578,  580.  King  vs.  Hughes j  12  Serg.  and  LoWy  399. 
14  Law  lAb.  133, 135.  Bank  U.  S.  vs.  Dandridgey  12  Wheat. 
70.  Union  Bank  vs.  Ridgdify  I  H.  and  G.  426.  ^7^  Cb- 
nal  Bridge  vs.  Gordony  1  Picky  297.  Canal  Co.  vs.  Rail 
Road  Co.  4  G.  and  J.  106, 107, 150,  151.  The  King  vs.  Sir 
G.  Chctwyndy  14  Serg.  and  LoWy  111.  The  King  vs.  Wardr 
ropery  4  Burr.  2024.  Hampshire  Co.  vs.  Franldin  Co.  16 
Mass.  86.  Riddle  vs.  Proprietors  of  LockSy  7  Mass.  184. 
Canal  Bridge  vs.  Gordony  1  Picky  297,  304, 308.  WelHngtony 
et  al  vs.  Petitionersy  16  Picky  97. 

4.  That  there  is  no  evidence  in  the  record  to  show  any 
assumpsit  by  the  defendant  to  the  plaintifis,  and  that  they 
therefore  were  not  entitled  to  recover  in  this  suit.  White  vs. 
Bartletty  23  Serg.  and  Low.  312.  Jfickdson  vs.  KnowleSy  5 
Mad.  47.  Blackburn  vs.  Scliolesy  2  Camp.  344.  Diaxm  vs. 
Hammondy  2  Bam.  and  Jlld.  310.  Roberts  vs.  Ogilbyy  9 
Pricey  269.  GasUng  vs.  BimiCy  7  Bing.  339.  Travis  vs. 
daibomey  5  Munf.  435. 

5.  That  the  testimony  proposed  to  be  given  in  the  trial 
below  by  Doctors  Hall  and  McDowell,  was  properly  rejected 
by  the  court 
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6.  Upon  the  questions  of  form  and  practice.  Jlgnew  vs^ 
the  Bank  of  Gettysburg^  2  H.  and  G.  478, 493.  Graham  and 
Parran  vs.  Harris^  et  aly  5  G.  and  J.  490.  Bosley  vs,  CheS" 
apeake  Ins.  Co.  3  6.  and  J.  460,  462.  Cole  vs.  Hebb,  7  G. 
and  J.  20,  26.  Duvall  vs.  Farmers  Bank  o/Md.  tfr.  60.  Da- 
vis vs.  Leabj  2  G.  and  J.  302.  Mwsony  adm.  vs.  Douglass^ 
7  Harr.  and  J.  452.  SRcks  vs.  Hicks  and  Norrisy  6  G.  and 
J.  82.  McOreary  vs.  McOrearyy  ib.  152.  Maryland  Ins.  Co. 
vs.  Baihurstj  224.  McEldern/y  et  al  vs.  Flannigan^  1 H.  and 
6.308. 

7.  That  if  the  act  of  1824,  ch.  148,  is  unconstitutional, 
the  act  of  1812,  ch.  159,  is  likewise  unconstitutional,  it  being 
repugnant  to  the  acts  of  1798,  ch.  205,  and  1807,  ch.  153. 

Buchanan,  Ch.  J.  delivered  the  opinion  of  the  court. 

A  variety  of  questions  arise  in  this  case,  which  is  one  of  a 
grave  and  delicate  character.  Important  as  respects  the  in- 
terests involved,  Snd  the  results  to  the  community.  What 
may  be  the  effect  of  the  decision  of  this  court  (whether  bene- 
ficial or  otherwise)  upon  the  usefulness  and  future  operations 
of  the  University,  we  do  not  know,  nor  is  it  our  business  to 
inquire ;  looking  only,  and  with  a  single  eye,  as  it  is  our  duty 
to  do,  to  the  questions  alone  submitted  to  us,  and  seeking  to 
decide  them,  according  to  the  princijdes  of  law  governing 
such  questions,  whatever  the  consequences  may  be.  Grave 
and  ddicate,  as  it  draws  in  question  the  validity  of  an  act  of 
the  legislature  of  the  state,  we  are  not  insensible  to  the  cau- 
tion with  which  such  questions  should  always  be  approached, 
nor  the  deliberation  with  which  they  should  be  examined; 
accompanied  by  a  becoming  deference  to  the  legislature,  and 
its  high  and  important  functions,  and  a  just  regard  to  the 
duties  and  character  of  the  judicial  office. 

It  has  been  said,  that  a  legislative  act  should  not  be  pro- 
nounced unconstitutional  or  invalid,  in  a  doubtful  case :  nor 
should  it,  where  the  doubt  is  bona  fide,  and  well  founded, 
and  not  ihe  result  of  a  disinclination  to  deny  the  authority  of 
the  legislature,  which  aU  must  feel,  but  none  should  yield  to 
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in  yiolatioD  of  a  soleom  duty.  But  ^ere  a  judge  is  satisfied 
upon  fill!  consideration,  that  an  act  of  the  legislature  is  ccm- 
trarj  to  the  constitution  of  the  United  States,  the  supreme 
law  which  he  is  bound  to  obey,  and  which  must  preyail  oyer 
any  act  that  comes  in  conflict,  and  cannot  stand  with  it,  or  is 
for  any  other  reason  invalid,  he  has  no  choice ;  and  all  that 
is  left  him,  is  honestly  and  fearlessly  to  do  hi?  duty ; — ^from 
the  faithful  discharge  of  which,  howeyer  unpleasant  the  task^ 
no  upright  judge  can  shrink  if  he  would*  On  the  other  hand, 
a  judge  should  not  suffer  himself  to  be  betrayed  to  pronounce 
an  act  unconstitutional  or  inyalid  on  insufficient  grounds,  by 
a  morbid  apprehension  that  a  contrary  decision  might  be 
ascribed  to  the  want  of  a  just  and  proper  sense  of  judicial 
duty.  Thus  impressed,  we  proceed  to  the  examination  of 
this  case — and  the  first  question  presented  by  the  record,  and 
which  meets  us  at  the  thre^old,  arises  on  the  first  bill  of 
exceptions,  upon  an  objection  by  the  counsel  of  the  appel- 
lants to  the  admissibility  in  evidence  of  the  act  of  the  legis- 
lature of  this  state,  passed  at  the  December  session,  1826, 
ch.  190,  (which  was  offered  in  evidence  on  the  part  of  the 
defendant,  and  admitted  by  the  court  below)  on  the  alleged 
grounds  of  its  being  contrary  to  the  constitution  of  the  United 
States,  and  to  the  Bill  of  Rights  and  constitution  of  this 
state,  and  is  also  raised  on  the  first  prayer  in  the  fofurth 
exception.  The  consideration  of  which,  involves  other  ques- 
tions upon  which  the  validity  of  that  act  depends. 

By  the  act  of  1798,  ch.  106,  a  number  of  persons  were 
incorporated  under  the  name  and  title  of  '^  The  Medical  and 
Chirurgical  Faculty  of  the  State  of  Maryland,"  with  authority 
to  dect  twelve  persons  to  be  styled  ^'  The  Medical  Board  of 
Examiners  for  the  State  of  Maryland,"  whose  duty  it  is  de- 
clared to  be,  to  grant  licenses  to  gentlemen  qualified  to  prac- 
tise medicine  and  surgery,  upon  the  pajrment  to  the  treasurer 
of  the  faculty  by  each  person  so  obtaining  a  certificate  or 
license,  of  a  sum  not  exceeding  ten  dollars,  to  be  fixed  on  or 
ascertained  by  the  fiiculty.  And  the  sixth  section  8ul]ject8 
persons  who  shall  practise  in  either  of  those  branches,  and 
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receive  payment  for  his  services,  without  havings  first  obtained 
such  license,  to  a  penalty  of  fifty  dollars  for  each  offence,  to 
be  recovered  in  the  county  court  where  he  may  reside,  by  bill 
of  presentment  and  indictment,  one-half  for  the  use  of  the 
fiiculty,  and  the  other  for  ^hat  of  the  informer. 

The  second  section  of  the  act  of  1807,  ch.  53,  provides 
for  the  establishment  in  the  city  or  precincts  of  Baltimore,  of 
a  college  for  die  promotion  of  medical  knowledge,  by  the 
name  of  ^^The  College  of  Medicine  of  Maryland,"  to  be 
founded  and  maintained  forever.  And  the  third  section  de- 
clares, that  the  members  of  the  board  of  medical  examiners 
for  this  state,  for  the  time  being,  together  with  the  president 
and  professors  of  the  college  of  medicine,  shall  be  one  com^ 
munity,  corporation,  and  body  politic,  by  the  name  of  ^^  The 
Regents  of  the  College  of  Medicine  of  Maryland."  Thus 
constituting  those  two  separate  and  distinct  bodies,  as  might 
well  be  done,  one  corporation ;  and  making  them  the  regents 
or  governors  of  "  The  College  of  Medicine  of  Maiyland,"  for 
the  management  and  conduct  of  Which  they  were  thus  incor- 
porated. 

The  fourth  section  gives  to  the  regents  the  power  to 
acquire,  dispose  of,  and  employ  real  and  personal  estate  for 
the  purposes  of  the  college. 

The  ninth  section  authorizes  and  empowers  the  regents 
firom  time  to  time  to  constitute  and  appoint  (without  restric- 
tion as  to  number)  professors  of  the  different  branches  of 
medicine,  to  be  <' severally  styled  professors  of  such  branch 
as  they  shall  be  nominated  and  appointed  for,  according  to 
each  particular  nomination  and  appointm^t,"  and  also  to 
appoint  lecturers  in  like  manner.  <<  The  professors  and  lec- 
turers so  constituted  and  appointed  firom  time  to  time,"  to  be 
known  and  distinguished  by  the  name  of  ^'The  Medical 
Faculty  of  the  College  of  Medicine  of  Maryland." 

The  twelfth  section  authorizes  the  granting  diplomas,  and 
admitting  students  of  the  college  and  others,  to  the  office  and 
profession  of  suj^^n,  and  to  the  degrees  of  bachelor  and 
doctor  of  medicine. 
49  V.9 
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The  sixteenth  section  appoints  six  persons  by  name  to  be 
professors,  until^  further  arrangements  made  by  the  regents  of 
the  college. 

The  eighteenth  section  constitutes  ^^The  Medical  and 
Chirurgical  Faculty  of  Hie  State  of  Maryland/'  the  patrons 
and  visitors  of  the  college ;  and  other  sectbns  gire  to  the 
regents  the  power  to  appoint  a  president,  to  have  and  to  use 
one  common  seal,  and  one  privy  sale,  and  the  capacity  to  sue 
and  be  sued,  &c. 

The  first  section  of  the  act^for  fi)unding  **  an  University  in 
the  city  or  precinets  of  Baltimore,"  passed  at  the  December 
session,  1812,  ch.  159,  provides  that  the  college  for  the  pro- 
motion of  medical  knowledge,  by  the  name  of  <<  The  College 
of  Medicine  of  Maryland,"  be  and  the  same  is  hereby  autho- 
rized to  constitute,  appoint  and  annex  to  itself,  tiie  three 
other  colleges  or  faculties,  viz :  The  faculty  of  Divinity,  the 
faculty  of  Law,  and  the  faculty  of  the  Arts  and  Sciences,  and 
declares  ^^  that  the  four  faculties  or  colleges  thus  united,  shall 
be  and  they  are  hereby  constituted  an  university,  by  the  name 
and  under  the  title  of  The  University  of  Maryland." 

By  the  third  section  it  is  enacted,  ^^  that  the  members  of 
the  said  four  faculties,  with  the  Provost  of  the  said  University 
and  their  successors,  shall  be  and  are  hereby  declared  to  be 
one  corporation  and  body  politic,  to  have  continuance  forever, 
by  the  nameSnd  style  of  ^<  The  Regents  of  the  University  of 
Maryland,"  with  capacity  to  acquire,  enjoy  and  dispose  of 
real  and  personal  estate  for  the  purposes  and  interests  of  the 
University. 

The  seventh  section  gives  authority  to  the  regents  to 
appomt  a  Provost  of  the  University. 

The  eighth  section  provides  that  <<  each  faculty  shall  pos- 
sess the  power  of  appointing  its  own  professors  and  lecturers." 

The  tenth  section  provides  <^  that  the  professors  now  ap- 
pointed and  authorized  in  the  College  of  Medicine  of  Mary- 
land and  their  successors,  shall  constitute  the  faculty  of  phy- 
sic ;  that  the  professor  of  theology,  together  with  six  ordained 
ministers  of  any  religious  society  or  denomination  and  Uieir 
successors,  shaU  form  and  constitute  the  faculty  of  divinity ; 
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that  the  professor  of  law,  together  with  six  qualified'  members 
of  the  bar,  and  their  successors,  shall  form  ami  constitute  the 
faculty  of  law ;  and  that  the  professors  of  the  arts  and  sciences, 
together  with  three  of  the  principals  of  any  three  academies 
or  colleges  of  this  state,  and  their  successors,  shall  ibrm  and 
constitute  the  faculty  of  the  arts  and  sciences. 

By  the  ninth  section  each  faculty  is  authorized  to  exercise 
such  powers  as  shall  be/'  delegated  "  to  it  by  the  Regents  of 
the  Uniyersity,  for  the  instruction,  discipline,  and  goyemment 
of  the  institution,  and  of  all  students,  officers,  and  serrants^ 
belonging  to  it-^and  the  eleventh  section  proyides  that  the 
regents  shall  meet  at  least  once  a  year,  in  stated  meetings,  to 
be  appointed  by  their  own  ordinances,  ^*  in  order  to  examine 
into  all  matters  touching  the  discipline  of  the  institution,  and 
the  good  and  wholesome  execution  of  their  laws,"  with  autho- 
rity when  assembled,  <'  to  make  their  own  rules  of  proceed-* 
ing,  and  to  make  fundamental  regulations  for  the  goyemment 
and  discipline  of  the  Uniyersity,"  and  declares  that  at  all 
such  meetings  <<  a  majority  of  tlie  whole  number  of  regents 
shall  be  a  quorum  to  do  any  business,  except  to  yacate  thd 
seat  of  the  proyost  of  said  Uniyersity,  or  of  the  professors 
or  lecturers ;  for  which  purpose  the  consent  of  three-fourths 
of  the  whole  number  of  the  regents  shall  be  necessary,  and 
tiien  only  on  a  formal  impeachment,"  with  other  sections  (as 
in  the  act  of  1807,  ch.  53,  for  founding  a  Medical  College  in 
the  city  or  precincts  of  Baltimore)  giving  to  the  Regents  the 
capacity  to  sue  and  be  sued ;  the  authority  to  make  and  use 
one  common  and  public,  and  one  privy  seal,  and  to  grant 
diplomas,  and  certificates  of  admission  to  the  office  and  pro- 
fiession  of  surgeon,  and  to  the  degrees  of  bachelor  and  doctor 
of  physic,  &c.  And  the  last  section  professes  to  repeal  so 
much  of  the  act  of  1807,  ch.  53,  for  founding  a  Medical  Col- 
lege in  the  city  or  precincts  of  Baltimore,  '^  as  is  inconsistent 
with,  repugnant  to,  or  supplied  by"  this  latter  act. 

Itibas  been  asserted  in  argument,  that  the  corporations 
created  by  these  three  acts  are  public  and  not  private  corpo- 
rations ;  and  hinted,  rather  than  seriously  insisted  upon,  that 
if  thqr  are  to  be  considered  and  treated  as  private  corpora- 
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tions,  and  the  acts  creating  them  as  grants  or  contracts  within 
the  meaning  and  grasp  of  the  10th  section  of  the  1st  article 
of  the  Constitution  of  the  United  States,  which  declares  that 
<^  no  state  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or 
law  impairing  the  obligation  of  contracts,''  the  act  of  1812, 
ehap^  159,  violates  the  provisions  of  the  two  preceding  acts 
of  incorporation,  and  is  itself  unconstitutional  and  void. 

These  propositions  will  be  examined. 

A  corporation  may  be  prwatey  and  yet  the  act  or  charter  of 
incorporation  contain  provisions  of  a  purely  public  character, 
introduced  solely  for  the  public  good,  and  as  a  general  police 
regulation  of  the  state ;  such  as  the  Stat.  14/A,  15th  Henry  the 
8tJ^  ch.  5,  creating  the  College  of  Physicians  in  London,  and 
imposing  a  fine  on  persons  practising  without  license  At>m 
the  college,  which  was  held  to  be  a  private  corporation,  OU^ 
berfe  Evid.  13,  and  the  statute  of  the  same  reign,  chap.  42, 
founding  The  College  of  Barbers  and  Surgeons. 

The  provisions  of  the  act  of  1798,  ch.  105,  making  it  the 
duty  (tf  the  <<  Board  of  Medical  Examiners"  to  grant  licenses 
to  such  as  should  apply,  and  who,  on  examination,  should  be 
found  qualified  to  practise  physic  or  surgery,  on  their  paying 
to  the  treasurer  ten  dollars,  and  imposing  a  fine  of  fifty  dol- 
lars on  such  as  Aovld  practise  without  having  first  obtained 
such  license,  one-half  for  the  use  of  the  faculty  and  the  other 
for  the  use  of  the  informer,  are  supposed  to  be  practically  in- 
fiinged  by  the  act  of  1812,  ch.  159,  founding  the  University 
of  Maryland ;  by  which  authority  is  given  to  the  Regents  to 
grant  diplomas  and  certificates  of  admission  to  the  office  and 
profession  of  surgeon,  and  to  the  degrees  of  bachelor  and  doc- 
tor of  physic,  &c.  Thus  virtually,  as  it  is  said,  removing  the 
necessity  for  obtaining  a  license  from  the  board  of  medical 
examiners,  and  in  effect  invading  the  rights  of  the  Medical 
and  Chirurgical  Facuhy,  and  impairing  its  interest  in  the  fees 
for  licenses,  and  the  penalty  imposed  for  practising  without 
license  from  the  board  of  medical  examiners.  The  same  may 
be  said  of  the  act  of  1807,  ch.  63,  by  whidi  the  same  autho- 
rity is  given  to  the  Regents  of  the  college  of  medicine  to  grant 
diplomas  and  certificates  of  admission  to  the  office  and  pro- 
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fession  of  surgeon,  and  the  degrees  of  bachelor  and  doctor  of 
physic,  that  is  given  by  the  act  of  1812,  ch.  159,  to  the  Re- 
gents of  the  University.  Of  this  supposed  violation  of  the 
rights  of  the  Medical  and  Chirurgical  Faculty,  that  institution 
is  90t  here  complaining,  and  to  which  no  exception  has  ever 
been  taken  until  now,  for  the  first  time,  by  this  defendant, 
having  no  connexion  with  that  faculty,  and  professing  to  act 
as  an  officer  or  agent  of  a  board  claiming  to  be  trustees  of  the 
University,  to  the  charter  of  which,  this  allied  infiraction  of 
the  corporate  rights  of  the  Medical  and  Chirurgical  Faculty 
is  ascribed. 

The  charter  of  the  University  has  no  express  provision  dis- 
pensing with  the  necessity  of  a  license  to  practise  from  the 
board  of  medical  examiners,  nor  authorizing  graduates  of  that 
institution  to  practise  without  such  license. 

But  admitting  that  to  be  the  effect  of  the  authority  to  grant 
diplomas,  and  that  a  student  of  the  University  having  obtained 
a  diploma,  would  not  be  under  the  necessity  to  procure  any 
other  license,  and  would  be  entitled  to  practise  without  sub- 
jecting himself  to  the  penalty  provided  by  the  act  of  1798, 
ch.  105,  and  therefore  would  not  be  likely  to  incur  the  unne- 
cessary trouble  and  cost  of  procuring  any  further  license ;  and 
that  such  practical  result  is  equivalent  to  a  direct  repeal  of  so 
much  of  the  act  of  1798,  ch.  105,  as  provides  for  the  payment 
of  ten  dollars  for  a  license  to  practise  from  the  board  of  ex- 
aminers, and  imposes  a  fine  for  {nractising  without  such  license; 
and  admitting  also,  that  if  such  repeal  would  be  a  violation 
of  the  vested  and  chartered  rights  of  the  corporation,  created 
by  the  act  of  1798,  and  therefore  void,  and  the  defendant  un- 
der the  pleadings  in  this  cause,  has  a  right  to  avail  himself  of 
that  defence,  the  most  that  can  be  said  is,  that  the  act  of  1812, 
ch.  159,  is  unconstitutional  and  void,  so  far  only  as  it  autho- 
rizes the  Regents  of  the  University  to  grant  diplomas,  &c. 
and  no  further. 

But  are  thie  rights  here  set  up,  as  belonging  to  the  Medical 
and  Chirurgical  Faculty,  such  inviolable  vested  rights  as  are 
placed  beyond  the  readi  of  legislative  power  ? 
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The  legislature  possesses  the  power  to  regulate  the  internd 
police  of  the  state ;  a  political  power  imparted  to  that  depart- 
ment of  the  government  of  which  it  is  difficult  to  say  it  caa 
entirely  disrobe  itself.  It  has  among  others,  the  power  to 
pass  penal  and  sanatory  laws,  and  to  revoke  them  at  pleasure, 
as  circumstances  and  experience  may  require  and  teach ;  and, 
having  regard  to  the  health  and  lives  of  tiie  citizens  of  the 
state,  to  adopt  from  time  to  time  such  wholesome  regulationa 
as  may  be  deemed  best  calculated  to  guard  against  Ae  evils 
and  mischiefs  attendant  upon  the  practice  of  physic  and  sur- 
gery by  ignorant  and  incompetent  persons. 

That  the  legislature  might  at  any  time,  without  the  inter- 
vention of  a  corporation,  have  provided  for  the  organization 
of  a  board  or  boards,  for  the  examination  of  persons  applying 
for  admission  to  the  practise  of  physic  or  surgery,  and  im- 
posed a  penalty  upon  any  who  should  practise  without  hav- 
mg  first  obtained  a  license  from  such  board,  and  afterwards 
from  time  to  time  have  adopted  other  means  more  or  less 
efficient,  for  the  promotion  of  the  desired  end ;  or,  whether 
wisely  or  not,  have  removed  the  restriction  altogether^  is  a 
proposition  not  to  be  questioned. 

Impressed  as  it  would  seem,  with  the  sense  of  the  evil  con- 
sequences flowing  from  the  pernicious  practices  of  pretenders 
to  the  art,  the  legislature  in  1798,  as  a  general  police  regula- 
tion, embodied,  as  it  had  a  right  to  do,  in  the  act  incorpora- 
ting the  Medical  and  Chirurgical  Faculty,  with  authority  to 
appoint  a  board  of  examiners,  not  being  of  themsdves  a  cor- 
poration, the  provisions  for  examination  and  license  by  the 
board  of  examiners,  on  the  payment  often  dollars  by  the  party 
applying,  and  the  prohibition  to  practise  without  such  license, 
under  the  penalty  prescribed. 

The  object  is  manifest.  It  was  to  encourage  and  promote 
the  acquisition  of  knowledge  in  the  profession,  and  thereby  to 
shield  the  community  from  the  pernicious  effects  of  the  igno- 
rance of  unskilful  pretenders.  And  the  board  of  examiners 
was  resorted  to  as  the  means  of  effiscting  that  end,  and  for 
tliat  purpose  may  be  considered  as  the  agents  or  officers  of 
the  state. 
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It  is  difficult  to  suppose  that  the  legislature,  in  adopting 
that  regulation  of  internal  police,  intended  to  part  ivith  the 
whole  political  power  of  the  state  over  the  subject,  and  to 
transfer  and  repose  it  entirely  in  the  corporation  of  the  Medical 
and  Chirurgical  Faculty.  The  corporation  acquired  no  vested 
inviolable  right  to  that  political  power.  The  provisions  under 
consideration  were  introduced,  not  {at  the  regulation  or  pro- 
motion of  private  purposes  or  interests,  but  for  a  public  pur- 
pose, the  attainment  alone  of  a  public  end — ^the  prevention  of 
mischief  by  the  ignorant  and  unskilful,  by  the  punishment  of 
those  who  should  be  found  offending  against  the  law. 

The  examining  and  granting  of  licenses  by  the  board  of 
examiners  to  applicants  proved  to  be  qualified  to  practise,  was 
not  a  franchise  nor  property,  but  in  terms  a  duty  imposed,  and 
the  allowance  to  the  faculty  of  the  fees  for  licenses,  and  a  por- 
tion of  the  penalty  imposed  for  practising  without  license,  was 
merely  an  incident  of  a  public  regulation. 

To  say  that  the  act  of  1812  is  unconstitutional,  because, 
by  construction,  a  diploma  granted  to  a  graduate  of  the  Uni- 
versity may  entitle  him  to  practise  without  being  subject  to  a 
fine  for  not  having  first  obtained  a  license  firom  the  board  of 
examiners,  would  be  to  deny  to  the  legislature  the  power  to 
pass  any  law  rendering  a  license  by  the  board  of  examiners 
unnecessary,  however  expedient  the  further  exercise  of  that 
political  power  maybe,  which  we  are  not  prepared  to  do. 

It  has  been  said  too,  that  the  10th  section  of  the  act  of  1812 
is  at  war  with  and  violates  the  8th  section  of  the  act  of  1798, 
but  that  will  be  seen,  on  a  slight  examination,  to  be  an  entire 
mistake.  The  8th  section  Qf  the  act  of  1798  provides  that 
every  person  who  shall  be  elected  a  member  of  the  medical 
faculty,  shall  pay  a  sum  not  exceeding  ten  dollars,  power  be- 
ing before  given  to  the  Medical  and  Chirurgical  Faculty  to 
elect  other  members  by  the  "  medical  fiaculty'^  there  spoken 
of,  is  clearly  intended  the  *^  Medical  and  Chirurgical  Faculty^' 
created  by  that  act.  There  was  no  other  medical  faculty  then 
in  being,  and  none  other  could  have  been  meant. 

The  act  of  1807,  ch.  63,  provides  fbr  a  feculty  consistiDg 
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of  professors  and  lecturers,  to  be  called  (he  Medical  Faculty 
of  the  College  of  Medicine ;  a  separate  and  distinct  institu- 
tion from  the  Medical  and  Chirurgical  Faculty.  The  act  of 
1812,  ch.  159,  authorizes  the  college  of  medicine,  to  const!** 
tute  and  annex  to  itself  Aree  other  faculties ;  and  declares 
that  the  four  faculties  united,  that  is,  the  three  to  be  created 
and  the  medical  faculty  (then  existing)  of  that  college,  shall 
be  a  University.  And  the  tenth  section  directing  how  the  four 
faculties  of  the  University  shall  be  constituted,  provides  that 
the  prof<tosors  now  appointed  and  authorized  in  the  college 
of  medicine,  shall  constitute  the  faculty  of  physic ;  not  the 
members  of  the  Medical  and  Chirurgical  Faculty,  for  there 
were  no  professors  in  that  institution ;  and  by  the  ^^  faculty 
of  physic,"  evid^itly  meaning  the  medical  facidty,  one  of  the 
four  faculties  constituting  the  University ;  and  not  the  ^<  Medi- 
cal  and  Chirurgical  Faculty,"  to  which  it  has  no  relation^ 
and  does  not,  in  any  manner  whatsoever,  interfere  with  the 
mode  of  appointing  its  members. 

Again,  it  is  suggested  that  the  act  of  1812,  in  some  of  its 
provisions,  virtually  repeals  parts  of  the  constitution  of  the 
CoUege  of  Medicine  of  Maryland^  and  professes  by  the  last 
section,  to  repeal  all  such  parts  of  the  act  of  1807,  as  are 
inconsistent  with  or  repugnant  to  the  latter  act,  and  is  there- 
fore void ;  assuming  the  corporation  of  the  Regents  of  the 
College  of  Medicine  of  Maryland,  created  by  the  act  of  1807, 
to  be  a  private  corporation. 

And  whether  the  corporation  of  the  Regents  of  the  College 
of  Medicine  is  a  distinct  and  independent  corporation,  sepa- 
rately existing  as  such  in  its  original  character,  for  the  pro- 
motion of  medical  knowledge  alone,  or  has  been  enlarged 
and  expanded  to  the  higher  degree  and  rank  of  an  University 
by  the  act  of  1812,  is  the  question  that  will  be  next  examined. 

By  the  act  of  1807  it  was  provided,  that  there  should  be  a 
college  for  the  promotion  of  medical  knowledge,  by  the  name 
of  ^^  The  College  of  Medicine  of  Maryland,"  established  in 
the  city  or  precincts  of  Baltimore,  to  be  founded  and  main- 
tained forever,  with  a  president  and  professors,  and  a  facuify 
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consisting  of  professors  and  lecturers,  to  be  known  by  the 
name  of  ^<  The  Medical  Faculty  of  the  College  of  Medicine 
of  Maryland,"  to  be  appointed  from  time  to  time  by  the 
regents ;  and  for  the  management  or  government  of  the  insti- 
tution, the  president  and  professors,  together  with  "  the  mem- 
bers of  the  Board  of  Medical  Examiners,"  were  incorporated 
by  the  name  of  "  The  Regents  of  the  College  of  Medicine  of 
Maryland." 

Afterwards,  the  college  being  organized,  the  legislature  by 
the  act  of  1812,  ch.  159,  on  the  petition  of  the  president  and 
professors  of  the  College  of  Medicine  of  Maryland,  as  such, 
authorized  ^<  the  college  for  the  promotion  of  medical  know- 
ledge, by  the  name  of  the  College  of  Medicine  of  Maryland," 
to  constitute,  appoint  and  annex  to  itself  ^<  three  other  col- 
leges or  faculties,"  "  The  Faculty  of  Divinity,"  "  The  Fa- 
culty of  Law,"  and  the  Faculty  of  the  Arts  and  Sciences ; 
constituting  the  four  faculties  when  thus  united,  an  Univer- 
sity by  the  name  of  "  The  University  of  Maryland,"  empow- 
ering the  Regents  of  the  University  to  appoint  a  provost,  and 
declaring  the  members  of  the  four  faculties  together  with  the 
provost,  to  be  one  corporation  and  body  politic,  by  the  name 
of  "  The  Regents  of  the  University  of  Maryland,"  omitting 
throughout  ^^  The  Board  of  Medical  Examiners." 

It  is  sufficient  to  say  of  a  corporation  aggregate,  of  which 
various  definitions  are  to  be  found  in  the  books,  some  fanciful 
and  metaphysical,  that  it  is  an  artificial  intellectual  being,  the 
mere  creature  of  the  law,  composed  generally  of  natural  per- 
sons in  their  natural  capacity ;  but  may  also  be  composed  of 
persons  in  their  political  capacity  of  members  of  other  corpo- 
rations, as  in  the  case  of  Christ s  Hospital  of  Bridewell,  char- 
tered by  Edward  the  Sixth,  of  which  the  mayor,  citizens,  and 
commonalty  of  London,  are  made  the  governors,  and  incor- 
porated by  the  name  of  the  governors,  &c.  of  the  hospital  of 
Edward  the  sixth  of  England,  of  Christ  Bridewell— so  in  the 
cases  of  the  Universities  of  Oxford  and  Cambridge,  of  which 
the  many  colleges  (distinct  and  separate  corporations)  within 
thos^  Universities,  form  component  parts  of  those  larger  cor- 
50  V.9 
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potations.  And  the  individuals,  or  any  of  them  who,  in  their 
natural  capacity  compose  one  corporation,  may  in  the  same 
capacity,  compose  another  distinct  and  separate  corporation ; 
as  the  president  and  directors  of  one  bank,  or  any  number  of 
them,  may  be  the  presid^it  and  directors  of  another  bank,  or 
the  incorporated  managers  of  any  other  institution.  These 
undeniable  propositions  kqpt  in  view,  will  assist  in  the  exami- 
nation of  the  question  under  consideration. 

The  president  and  professors  of  the  college  or  faculty  for 
the  promotion  of  medical  knowledge,  called  The  College  of 
Medicine  of  Maryland,  constitute  that  college  or  faculty;  and 
the  Regents  of  ^e  College  of  Medicine,  differently  consti- 
tuted, are  made  the  governors  and  managers  of  the  institu- 
tion. The  act  of  1812  authorizes,  not  the  Regents,  but  the 
College  for  the  promotion  of  medical  knowledge,  consisting 
of  the  president  and  professors,  to  constitute,  appoint  and 
annex  to  itself,  the  three  other  colleges  or  faculties ;  thus  by 
the  use  of  the  words  other  colleges  or  faculties^  treating  and 
considering  the  college  as  itself  a  faculty,  composed  of  natu- 
ral persons,  having  the  capacity  to  act,  and  through  Tiriiose 
agency  alone,  as  natural  persons,  it  could  constitute  and 
appoint  the  other  colleges  or  £au:ulties.  If  it  had  been  the 
intention  to  give  the  authority  to  the  corporation  as  such,  it 
would  have  been  given  to  ^<  The  Regents  of  the  College  of 
Medicine,"  and  not  to  the  college  or  faculty ;  which,  with 
their  assent  could  as  well  have  been  done*  But  no  such 
assent  appears,  and  the  fact,  that  in  the  petition  of  the  presi- 
dent and  professors  of  the  college  upon  which  the  act  of  1812 
was  passed,  they  ask  that  ^'  they  and  others  and  tiieir  sue* 
eessors  may  be  incorporated  as  Regents  of  an  University,  to 
be  called  the  University  of  Maryland,"  shows  that  the  legis- 
lature acting  upon  that  petition,  meant  by  the  college  for  the 
promotion  of  medical  knowledge,  by  the  name  of  the  College 
of  Medicine  of  Maryland,  the  faculty  or  the  president  and 
professors  constituting  the  faculty,  as  distinguished  from  the 
corporation  of  Regents. 

The  corporation  of  the  Regents  of  the  college,  independent 
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of  the  constitution  of  the  United  States,  or  the  BiU  of  Bights 
and  constitution  of  this  state,  is  not  destroyed,  or  merged  in 
the  corporation  of  the  Regents  of  the  Uniyersity;  which  was 
originally  to  be  composed  of  the  proYost,  with  the  members 
of  the  four  faculties,  omitting  the  members  of  the  board  of 
examiners,  (a  component  part  of  the  Regents  of  the  college) 
neither  of  them  being  of  itself  a  corporation.  That  is,  the 
members  of  the  faculty  (then  existing)  of  the  college,  and  of 
the  three  other  faculties  to  be  created ;  with  power  given  to 
each,  to  appoint  its  own  professors  and  lecturers.  The  cor- 
poration of  <^  The  Regents  of  the  College  of  Medicine,"  and 
the  corporation  of  "  The  Regents  of  the  University,*^  are 
presented  by  the  acts  of  1807  and  1813,  as  two  ideal 
artificial  beings,  existing  only  in  contemplation  of  law,  both 
composed  of  natural  persons  and  acting  through  and  by  the 
natural  agents  or  persons  composing  them,  respectively. 
And  the  professors  of  the  coUege  of  medicine  originally  made 
members  of  the  corporation  of  "  The  Regents  of  the  Univer- 
sity," in  their  natural  capacity,  and  not  in  a  political  capacity 
of  members  of  another  corporation ;  but  not  therefore  ceasing 
to  be  members  of  the  corporation  of  the  regents  of '^ the  col- 
lege, which  is  not  more  incompatible  with  the  separate  cor- 
porate existence  of  the  two  institutions,  than  if  they  had  been 
made  the  president  and  directors  of  an  incorporated  bank,  or 
been  incorporated  alone,  or  with  others,  as  the  governors  or 
managers  of  any  other  institution,  nor  more  than  the  indivi- 
duals composing  any  corporation,  and  at  the  same  time  be- 
coming members  of  another  corporation,  would  be,  with  the 
continued  existence  of  both  corporations.  The  corporations 
of  London,  and  of  Christ's  Hospital  of  Bridewell,  are  sepa- 
rately existing  corporations,  although  the  mayor,  citizens, 
and  commonalty  of  London,  are  incorporated  by  the  name  of 
the  governors,  &c.  of  the  hospital,  &c.  of  Christ  Bridewell, 
80  the  many  colleges  within  tixe  Universities  of  Oxford  and 
Cambridge,  are  separate  and  distinct  corporations  from  each 
other,  and  from  the  larger  corporations  of  those  respective 
iDStitutions. 
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On  the  6th  of  January,  1813,  the  faculty  of  physic  of  the 
college  of  medicine  of  Maryland,  appointed  and  annexed  to 
itself  the  three  other  fiatculties  of  divinity,  law,  and  the  arts 
and  sciences,  in  pursuance  of  the  act  of  1812,  and  on  the  22d 
of  April,  1813,  at  a  meeting  of  the  Regents  of  "  The  Univer- 
sity  of  Maryhmd,'*  a  provost  and  secretary  were  elected. 

Although  on  the  original  organization  of  the  Universi^, 
the  professors  at  that  time  appointed  and  authorized  in  the 
coU^  of  medicine^  constituted  the  faculty  6f  physic  of  the 
University  under  the  10th  section  of  the  act  of  1812 ;  yet  it 
did  not  follow  that  they  were  always  to  compose  that  faculty. 
On  the  contrary,  the  words  of  that  section,  the  professors  now 
appointed  and  authorized^  &c.  would  seem  to  imply  that  they 
might  not,  but  that  as  the  vacancies  occurring  from  time  to 
time  should  be  filled  up,  it  might  become  constituted  in  whole 
or  in  part  of  other  persons,  there  being  no  restriction  in  die 
selection  to  the  professors  of  the  college,  and  very  properly. 
For  if  it  were  otherwise,  the  faculty  itself  might  become  ex- 
tinct by  the  dissolution  or  forfeiture  of  the  corporation  of  the 
college. 

Besides,  if  the  professors  of  the  college  of  medicine  and 
their  successors,  were  necessarily  at  all  times  to  compose  the 
faculty  of  physic  in  the  University,  as  the  Regents  of  the  col- 
lege  have  alone  the  power  to  appoint  their  own  professors, 
the  faculty  might  thus  becotne  constituted  of  incompetent 
persons,  by  the  injudicious  appointment  of  professors  by  the 
Regents  of  the  college,  (should  that  at  any  time  happen)  to 
tiie  great  prejudice  of  the  character  and  usefulness  of  the  Uni- 
▼ersity,  without  the  means  of  guarding  against  such  a  result 

The  college  of  medicine  then,  and  the  University,  eidtA  in 
contemplation  of  law,  as  distinct  and  independent  corpora^ 
tions,  in  possession  of  all  the  rights  and  franchises  conferred 
upon  them  by  the  acts  of  their  incorporation,  each  having  the 
power  to  keep  and  use  a  public  and  privy  seal;  to  sue  and  be 
sued ;  to  acquire  and  dispose  of  property,  real  and  personal ; 
to  pus  by-laws ;  to  grant  diplomas ;  and  to  perpetuate  itself. 

And  there  being  nothing  in  the  act  of  1807  inconsistent 
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with  or  repugnant  to  the  act  of  1812,  the  last  section  of  the 
act  of  1812  is  wholly  inoperative,  without  reference  to  the 
question  whether  the  corporation  created  by  the  act  of  1807 
is  a  private  corporation  or  not ;  nor  could  proceedings  in  na- 
ture of  a  quo  warranto  be  sustained  against  the  Regents  of 
the  University,  acting  under  the  authority  of  the  act  of  1812, 
for  usurpation  of  corporate  franchises,  in  violation  of  the  rights 
and  franchises  of  the  Regents  of  the  college  of  medicine.  The 
enjoyment  and  exercise  by  each,  of  all  the  rights  and  privi- 
leges granted  them  respectively,  being  entirely  compatible,  and 
the  powers  and  authority  of  one  not  inconsistent  with  or  op- 
posed to  the  powers  and  authority  of  the  other.  The  legisla- 
ture having  the  same  undoubted  right  to  establish  as  many 
independent  colleges  and  universities  in  Baltimore  (not  im- 
pairing the  rights  of  others)  as  may  be  deemed  expedient  and 
proper,  that  it  has  to  incorporate  an  additional  number  of 
banks. 

The  next  subject  of  inquiry  is,  whether  the  corporation 
of  "  The  Regents  of  the  University"  is  a  public  or  a  private 
corporation ;  if  at  this  day,  that  can  be  considered  an  open 
question. 

A  public  corporation,  is  one  that  is  created  for  political 
purposes,  with  political  powers,  to  be  exercised  for  purpo- 
ses connected  with  the  public  good  in  the  administration 
of  civil  government ;  an  instrument  of  the  government  sub- 
ject to  the  control  of  the  legislature,  and  its  members  officers 
of  the  government,  for  the  administration  or  discharge  of  pub- 
lic duties,  as  in  the  cases  of  cities,  towns,  &c. ;  so  where  a 
bank  is  created  by  the  government  for  its  own  uses,  and  the 
stock  belongs  exclusively  to  the  government,  it  is  a  public 
corporation  ;  and  so  of  a  hospital  created  and  endowed  by  the 
government  for  general  purposes  of  charity. 

The  corporation  of  the  University  has  none  of  the  charac- 
teristics  of  a  public  corporation.  It  is  not  a  municipal  cor- 
poration. It  was  not  created  for  political  purposes,  and  is 
invested  with  no  political  powers.  It  is  not  an  instrument  of 
the  government  created  for  its  own  uses,  nor  are  its  members 
oflScers  of  the  government,  or  subject  to  its  control  in  the  due 
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management  of  its  affairs^  and  none  of  its  property  or  funds 
belong  to  the  government.  The  state  was  not  thefoundeff 
in  the  sense  of  that  term  as  applied  to  corporations.  It  was 
the  creator  only,  by  means  of  the  act  of  incorporation,  and 
may  be  called  the  incipient,  not  the  perficient  founder.  It 
gave  to  it  in  its  creation  the  capacity  to  acquire  and  to  hold 
property,  but  made  to  it  no  donation ;  and  whatever  property 
the  corporation  has,  is  its  own,  to  be  managed  and  disposed 
of  by  the  Regents  for  the  uses  of  the  institution,  in  such  man- 
ner as  they  may  judge  most  promotive  of  its  interests,  and 
not  for  the  uses  of  the  government,  nor  in  the  exercise  of  any 
political  powers,  but  as  the  trustees  merely  for  the  University. 
It  is  said  there  have  been  subsequent  endowments  by  the  state. 
If  it  be  so,  that  cannot  affect  the  character  of  this  corpora- 
tion. If  eleemosynary  and  (Nrivate  at  first,  no  subsequent  en- 
dowment of  it  by  the  state,  could  change  its  character,  and 
make  it  public.  But  it  nowhere  appears  that  any  such  a:i- 
dowments  have  been  made.  Several  acts  of  assembly  were 
passed,  authorizing  money  to  be  raised  by  lottery  for  the  use 
of  the  University ;  and  by  the  act  of  1821,  ch.  88,  certificates 
of  five  per  cent,  stock  of  the  state  were  authorized  to  be 
issued  by  the  treasurer,  to  the  amount  of  $30,000,  to  be  ap- 
propriated to  the  payment  of  the  debts  of  the  institution ;  the 
medical  professors  of  the  University  being  required  to  enter 
into  bond  for  the  annual  payment  of  interest  on  that  sum ; 
which  can  scarcely  be  called  endowments.  The  authority  to 
raise  money  by  lottery  certainly  was  not ;  it  was  a  mere  privi- 
lege granted^  which  cost  the  state  nothing ;  and  the  appropri- 
ation of  the  $30,000  to  the  liquidation  of  the  debts  of  the  in- 
stitution, on  the  payment  of  interest  by  the  professors  of  one 
of  its  faculties,  assumes  more  properly  the  shape  and  charac- 
ter of  a  loan  to  a  private  corporation  for  its  own  private  pur- 
poses, than  of  an  endowment  or  appropriation  of  money  for 
the  uses  or  political  purposes  of  the  government 

If  it  is  a  public  corporation,  and  its  members  the  officers 
or  agents  of  the  government,  and  the  debts  contracted  in  the 
due  course  of  that  agency,  they  were  debts  of  the  state,  con- 
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tracted  by  its  own  officers,  "which  the  state  was  bound  to 
discharge,  instead  of  lending  money  for  that  purpose,  and 
taking  security  from  the  members  of  one  of  the  faculties  for 
payment  of  the  interest,  which  will  hardly  be  contended ;  and 
certainly  the  legislature  acted  upon  no  such  principle. 

But  it  has  been  urged  in  argument  at  the  bar,  that  when- 
ever the  end  is  public,  the  franchise  granted  to  effect  that  end 
is  also  public.  That  here,  the  end  was  the  preservation  of  life 
and  health,  which  depend  upon  the  skill  of  those  who  minister 
to  the  sick,  &c.  A  public  endy  in  which  the  whole  public 
have  an  interest,  and  therefore  that  this  corporation  is  public. 

The  same  might  be  said  with  equal  propriety  of  the  college 
of  Physicians,  and  the  college  of  Barbers  and  Surgeons,  in 
London ;  where  the  preservation  of  life  and  health  was  as 
much  the  end  as  here;  yet  it  has  never  been  doubted,  that 
they  are  private  eleemosynary  corporations.  The  act  incor- 
porating the  college  of  Physicians  was,  as  this,  passed  on  the 
petition  of  certain  individuals,  and  the  preamble  of  the  act  in- 
corporating the  college  of  Barbers  and  Surgeons,  as  of  this, 
recites  the  benefits  and  advantages  accruing  to  the  public  from 
the  establishment  of  such  institutions ;  and  each  of  those  sta- 
tutes imposes  a  penalty  for  practising  without  license,  which 
would  seem  to  give  to  the  corporation  more  of  a  public  cha- 
racter than  this,  which  has  no  such  provision. 

It  is  not  enough  to  say,  that  the  public  has  an  interest  in 
the  skill  and  learning  of  physicians  and  surgeons.  The  pub- 
lic has  a  deep  interest  in  the  dissemination  of  learning  and 
useful  knowledge ;  and  so  it  has  in  the  beneficial  results  to 
the  commtinity  of  insurance,  canal,  rail  road,  and  turnpike 
companies,  &c.  The  uses  or  objects  may,  in  a  certain  sense, 
be  called  public ;  but  the  corporations  as  distinguished  from 
the  uses  or  objects,  are  private. 

The  objects  for  which  almost,  if  not  all  corporations  are 
created,  are  such  as  the  government  deems  it  expedient  to 
promote,  upon  the  supposition  that  they  will  be  beneficial  to 
ike  public,  and  these  expected  benefits  constitute  the  chief, 
and  usually  the  only  consideration  of  the  grants. 
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The  distinction  is  between  the  franchise  granted,  and  the 
expected  beneficial  results  to  the  community,  from  the  pos- 
session and  exercise  of  the  franchise,  upon  the  performance  of 
the  implied  condition  of  the  grant  to  exert  the  rights  acquired, 
in  a  manner  suited  to  the  promotion  of  the  objects  proposed. 
The  institution,  the  bank,  canal,  rail  road,  college,  &c.  from 
the  nature  of  its  particular  object,  and  the  interest  the  public 
has  in  that  object  may,  and  commonly  does  acquire,  in  a  po« 
pular  sense,  the  character  of  a  public  institution ;  but  the  cor* 
poration,  the  artificial  being  composed  of  natural  persons  for 
the  management  of  the  affairs  of  the  institution,  in  contempla* 
tion  of  law  is  private ;  as  much  so  as  the  individuals  com- 
posing it  were,  before  the  act  of  incorporation  imparted  to 
them  an  artificial  existence,  with  power  to  take  and  hold  pro- 
perty in  that  particular  form,  and  for  particular  purposes,  which 
is  all  the  act  of  incorporation  does,  and  that  only  because  the 
particular  objects  can  best  be  effected  in  that  particular  form* 
But  not  therefore  makmg  the  artificial  being  or  corporation  an 
instrument,  nor  the  persons  composing  it  members  of  the  civil 
government  of  the  country. 

Suppose  an  association  of  private  individuals  had  contri- 
buted funds  in  real  or  personal  property,  for  the  establishment 
and  conduct  of  this  very  University,  (which,  in  legal  under- 
standing, would  be  a  private  charify,)  and  had  appointed  pro- 
fessors, and  constituted  them  governors  and  managers  of  the 
institution,  and  of  the  appropriated  funds ;  the  objects  being 
the  same  asuow,  the  promotion  of  religion,  and  the  dissemi- 
nation of  scientific,  literary,  and  medical  knowledge,  and  the 
interests  of  the  public  in  those  objects  the  same ;  could  the 
governors  so  appointed  be  considered  public  ojficers,  or  mem- 
bers of  the  civil  government  ?  and  if  not,  why  should  the  ar- 
tificial being  created  by  law,  and  composed  of  the  same  per- 
sons for  the  same  purposes,  thereby  become  a  part  of  the  civil 
government,  and  a  public  corporation?  A  private  charity 
cannot,  by  a  mere  act  of  incorporation,  be  made  a  public  one. 
In  the  language  of  Lord  Hardwioke,  ^<  the  charter  of  the  crown 
cannot  make  a  charity  more  or  less  public,  but  only  more  per- 


Digitized  by 


Google 


OP  MARYLAND.  401 


The  Regents  of  the  Univeraity  of  Maiyland  of.  Williams.— 1838. 

manent  than  it  would  otherwise  be."    2Mk.  Rep.  88,  and 
that  is  the  setded  law  upon  the  subject. 

Again,  ^^  a  charity  may  be  public,  though  admmistered  by 
a  private  corporation ;  and  to  hold  a  corporation  to  be  public, 
because  the  charity  was  public,  woidd  be  to  confound  the  po- 
pular with  the  strictly  legal  sense  of  terms,  and  to  jar  with 
the  whole  current  of  decisions  from  the  time  of  Lard  Coke. 
2  Kent's  Com.  273. 

Public  corporations  are  to  be  governed  according  to  the  ' 
laws  of  the  land,  and  the  government  hai§  the  sole  right,  as 
trustee  of  the  public  interest,  to  inspect,  regulate,  control, 
and  direct  the  corporation,  its  funds  and  franchises.     That  is 
of  the  essence  of  a  public  corporation.     But  it  has  no  such 
right  in  relation  to  eleemosynary  corporations,  or  the  manage- 
ment of  their   affairs.     That  belongs  to  the  visiters  alone, 
under  the  visitatorial  power  incident  to  such  corporations* 
.Sngell  and  Ames  on  Corp.  410.     2  Kyd.  on  Corp.  174.    2 
KenCs  Com.  299,  300.     Philips  vs.  JBary,  1  L.  Raymond  in 
2  Term  Rep.  346,  fyc.  ^c.    And  where  trustees  or  governors 
are  incorporated  to  manage  the  charity,  the  visitatorial  power 
is  deemed  to  belong  to  them  in  their  corporate  character.    4 
Wheat.  Rep.  675.     Story  J.  PhiUips  vs.  Bury^  1  L.  Ray.  in  2 
Term  R.  346.    Ang.  and  Amesy  412.    2  Kenffs  Com.  301. 
The  Regents  of  this  University  are  made  the  visiters  by 
the  terms  of  the  act  of  1812,  the  11th  section  of  which  autho- 
rizes them  to  ^^  vacate  the  seat  of  the  provost  or  any  of  the 
professors,"  and  requires  them  to  meet  in  annual  and  other 
stated  meetings,  ^^  in  order  to  examine  into  all  matters  touch- 
ing the  discipline  of  the  institution,  and  the  good  and  whole- 
some execution  of  their  laws."    And  all  the  authorities  agree 
that  colleges  and  academies  established  for  the  promotion  of 
learning  and  piety,  and  endowed  with  property  by  public  and 
private  donations,  are,  in  a  legal  sense,  equally  with  hospitals 
for  the  relief  of  the  poor,  sick,  &c.  considered  and  treated  as 
private  eleemosynary  corporations. 

It  is  the  acknowledged  law  in  England,  received  and  acted 
upon  in  the  courts  of  this  country,  and  asserted  by  the  ele- 
61  V.9 
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mentaiy  writers.  Phillips  vs.  Bury,  1 L.  Bay.  by  and  2  Term 
Rep.  346.  Lord  Hale^s  opinion  confirmed  by  the  House  of 
Lordsj  Dartmouth  College  vs.  Woodward^  4  Wheat.  518.  Jll- 
len  vs.  McKeeny  1  Sumner  R.  276.  Sodety^  ifc.  vs.  JVeto 
Haveny  8  Wheat.  Rep.  464,  ^c.  1  Kyd.  on  Corp.  25.  Jin- 
geU  and  .Ames  on  Corp.  2  KenCs  Com.  title  Corporations. 
This  then  is  a  private  eleemosynary  corporation,  differing 
from  a  college  only  in  degree. 

The  extent  of  the  property  or  funds  it  may  have  acquired 
by  donation  or  otherwise  is  not  material ;  the  capacity  ex- 
pressly given  to  acquire  and  hold  property  in  perpetuity,  for 
the  uses  and  purposes  of  its  institution,  is  the  same  thing,  so 
&x  as  concerns  its  character  as  a  corporation,  as  the  actual 
acquisition  of  it  would  be.  It  appears  from  the  statement  of 
the  evidence,  that  it  has  been  endowed  to  a  small  amount  by 
private  donations,  and  no  donations  that  it  can  derive  from 
the  bounty  of  the  state  would  change  its  character,  and  con- 
vert it  into  a  public  corporation. 

That  a  charter  or  act  of  incorporation,  when  accepted,  is  a 
contract,  is  a  proposition  too  self-evident  and  universally  as- 
sented to,  to  be  drawn  in  question,  or  to  require  the  aid  of 
argument  or  authority  to  support  it.  There  is  no  dictum  op- 
posed to  it  to  be  found  in  the  books ;  and  it  would  be  strange 
if  there  was,  assuming  (what  is  no  where  denied,  and  cannot 
be,)  that  the  government  can  compel  none  to  become  an  in- 
corporated body  without  their  consent;  and  that  acceptance 
of  an  act  or  diarter  of  incorporation,  is  necessary  to  the  cre- 
ation of  a  corporate  body.  The  grant  being  of  the  powers 
and  franchises  conferred,  and  the  stipulation  on  the  part  of 
the  government,  that  they  shall  be  held  and  enjoyed  on  the 
implied  condition,  that  they  are  to  be  exercised  in  the  promo- 
tion of  the  objects  of  the  charter ;  and  the  acceptance  being 
an  implied  undertaking  on  the  part  of  the  grantee,  that  they 
will,  in  consideration  of  the  charter  and  the  franchises  granted, 
perform  the  condition;  which,  as  it  cannot  be  forced  upon 
them  against  their  will,  is  necessarily  a  subject  of  contract, 
requiring  the  concurring   assent  of  the  parties  respectively 
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concerned,  and  ripens  into  a  contract  for  the  fulfilment  of  the 
terms  of  the  charter,  when  that  concunence  is  manifested  by 
acceptance.  In  the  King  vs.  Pasmore^  3  Term  R.  97,  Bui- 
&r,  /.  said,  "  I  do  not  know  Kow  to  reason  on  this  point 
better  than  in  the  manner  urged  by  one  of  the  relator's  cotm* 
sel,  who  considered  the  grant  of  incorporation  to  be  a  com- 
pact between  the  crown  and  a  certain  number  of  the  subjects, 
the  latter  of  whom  undertake,  in  consideration  of  the  privi- 
leges which  are  bestowed,  to  exert  themselves  for  the  good 
government  of  the  place." 

The  act  of  1812,  then,  incorporating  the  Regents  of  the 
University  of  Maryland,  being  by  acceptance  a  contract  be- 
tween the  state  and  the  corporation,  the  organization  and 
continuing  existence  of  which  have  been  recognized  by  va- 
rious subsequent  acts  of  the  legislature,  is  it  a  contract  pro- 
tected by  that  clause  of  the  Constitution  of  the  United  States, 
which  declares  that  ^^  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts  ?"  This  question  would  seem  to 
have  been  fully  settled  by  the  decisions  in  the  cases  already 
cited,  of  Dartmouth  College  vs.  Woodward^  Alien  vs.  McKeen, 
and  the  Societj/,  ^c.  vs.  Jfew  Haven.  The  contract  on  the 
part  of  the  state  is,  that  the  Regents  shall  have  the  capacity 
and  right  to  acquire  and  hold  real  and  personal  property  in 
perpetuity  in  their  corporate  character,  to  sue  and  be  sued,  a 
power  essential  to  the  protection  and  enjojrment  of  the  pro- 
perty they  may  acquire ;  to  pass  ordinances  and  make  funda- 
mental regulations  for  the  discipline  and  government  of  the 
University;  as  governors  and  visiters  to  examine  into  all 
matters  touching  the  discipline  of  the  institution  and  the  due 
execution  of  their  laws,  and  to  amove  the  provost  or  any  of 
the  professors  on  impeachment. 

It  cannot  be  denied,  that  the  franchises  granted  by  the  act 
of  incorporation  are  vested  rights,  and  can  they  be  taken 
from  the  Regents  by  any  act  of  the  legislature  without  im- 
pairing the  obligation  of  the  contract,  that  they  shall  be  pos- 
sessed and  enjoyed  by  them  and  their  successors  in  their  cor- 
porate character.'    It  is  veiy  clear  they  cannot,  and  that  no 
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act  of  the  legislature  of  the  state  can  effect  that  object  without 
the  assent  of  the  corporation,  if  the  prohibitory  clause  of  the 
tenth  section  of  the  first  article  of  the  Constitution  of  the 
United  States  is  applicable  (b  such  a  contract  as  this ;  and 
no  reason  is  perceived  why  it  should  not  be  held  to  apply  as 
"well  to  such  contract  as  to  any  others,  considering  and  treating 
this  as  a  private  corporation.  Neither  the  character  or  nature 
of  the  contracts  intended  to  be  protected,  nor  of  the  con- 
tracting parties  is  defined.  The  generality  of  the  prohibition 
^<  no  law  impairing  the  obligation  of  contracts,"  without  any 
description  of  contract  or  parties,  or  any  words  of  restriction, 
would  seem  sufficiently  to  show  the  intention  of  an  equally 
general  and  unrestricted  application,  and  embraces  in  its  let- 
ter such  contracts  as  this.  It  is  not  meant  to  be  denied  that 
there  may  be  contracts  not  within  the  spirit  of,  and  there- 
fore not  embraced  by  this  prohibitory  clause.  But  this  being 
a  contract  clearly  within  the  words  of  the  prohibition,  it  is  for 
those  who  would  exclude  it  firom  the  operation  and  protec- 
tion of  the  constitution,  to  show  that  a  strict  adherence  to  the 
letter  would  be  so  inconsistent  with,  or  repugnant  to  the  spirit 
of  that  instrument,  as  to  authorize  the  making  it  an  excep- 
tion. 

There  is  no  known  rule  of  construction  that  would  justify 
or  permit  an  exclusion  firom  the  operation  of  the  constitution 
of  any  contract  plainly  comprehended  by  its  words,  in  the 
absence  of  any  thing  to  show  that  it  b  not  within  its  spirit. 
What  is  there  to  be  found  in  the  constitution  dtstinguidiing 
contracts  of  this  description  firom  any  other  contracts,  or 
tending  in  the  slightest  degree  to  show  that  they  were  not 
intended  to  be  protected  ?  There  b  nothing  in  their  charac- 
ter to  invite  such  a  distinction,  but  much  to  invoke  the  aid  of 
the  firamers  of  the  constitution ;  and  surely  they  are  quite  as 
worthy  of  protection  as  thousands  of  other  contracts,  confes- 
sedly shielded  by  the  same  provision  of  the  constitution. 

It  has  been  su^ested,  that  no  consideration  passed  for  this 
grant  to  give  it  the  binding  force  of  a  contract,  and  that  merely 
voluntary  contracts  are  not  within  the  prohibitory  clause  of 


Digitized  by 


Google 


OP  MARYLAND.  405 


The  Regents  of  the  Univeraity  of  Maryland  w.  Williams.— 1888. 

the  constitution.  It  is  true,  that  the  constitution  did  not 
mean,  nor  does  it  profess  to  create  any  new  obligations,  or 
to  impart  efficacy  to  contracts  void  in  themselves.  But  it 
did  intend  to  preserve  the  obligatory  force  of  valid  contracts ; 
and  the  principle  advanced  is  not  applicable  to  this  case, 
-which  does  not  rest  in  a  mere  voluntary  engagement  to  grant, 
but  was  an  actual  grant,  in  consideration  of  the  benefits  ex- 
pressed in  the  preamble  to  be  derived  to  the  community,  of 
corporate  franchises,  which  are  incorporeal  hereditaments, 
considered  in  law  as  property,  and  properly  the  subjects  of 
grant,  involving  a  contract  that  the  state  should  not  resume, 
and  that  the  Regents  should  hold  and  enjoy  the  grant,  and 
all  the  rights  derived  under  it ;  and  it  will  scarcely  be  said, 
that  such  a  consideration,  the  dissemination  of  learning  and 
useful  knowledge,  in  which  the  country  has  so  deep  an  inte- 
rest, is  not  a  sufficient  consideration,  and  that  the  payment  of 
a  pecuniary  consideration  is  necessary  to  the  validity  of  a 
grant  by  the  state.  Would  it,  or  could  it  be  said,  that  a  vo- 
luntary donation  from  the  state,  by  a  grant  of  land  to  this  in- 
stitution, authorized  to  receive  such  donation,  would  be  void, 
and  that  the  land  so  given  could  be  taken  away  again  by  the 
state  at  pleasure,  and  given  to  another.  If  not,  neither  can 
the  firanchises,  the  incorporeal  hereditaments  conferred  by  this 
act  of  incorporation,  be  taken  away. 

The  principle  is  the  same,  equally  applicable  to  both,  and 
one  is  just  as  irrevocable  and  inviolable,  as  the  other, — 
property,  though  of  different  descriptions,  being  the  subject 
of  each — among  the  rights  granted,  is  that  of  acquiring  and 
holding  property  in  perpetuity ;  and  the  state  is  pledged  not 
only  to  the  corporation,  but  to  all  donors  to  the  institution  on 
the  faith  of  this  contract ;  and  to  revoke  it,  would  be  to  vio- 
late the  plighted  faith  of  the  state,  that  it  shall  remain  invio- 
late. If  the  state  has  a  right  to  revoke  at  will,  this  grant,  it 
has  the  same  right  in  relation  to  rail  road,  canal,  and  other 
corporations,  which  will  not  be  pretended. 

This  brief  view  of  the  character  and  legal  effect  of  the  act 
incorporating  the  Regents  of  the  University,  results  in  the 
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opinion,  that  it  is  a  contract  protected  by  the  Constitution  of 
the  United  States,  the  obligation  of  which  cannot  be  impaired 
by  any  act  of  the  legislature  of  the  state,  without  the  assent 
of  the  corporation ;  and  leads  to  the  conclusion,  consequent 
upon  that  opinion,  that  the  act  of  1825,  ch.  190,  is  repugnant 
to  that  instrument,  and  therefore  void.  It  recognizes  the 
organization  and  existence  at  that  time  of  the  corporation 
created  by  that  act,  and  states  in  the  preamble,  that  the  good 
government  and  discipline  of  the  Uniyersity  require  important 
alterations  in  the  act  of  incorporation.  It  professes  to  dis- 
continue and  abolish  the  board  of  Regents,  and  the  members 
of  its  several  faculties,  declaring  that  the  faculties  shall  con- 
sist of  professors  alone;  to  appoint  a  number  of  persons  by 
name,  to  be  known  by  <^  the  corporate  title  of  trustees  of  the 
University  "  of  Maryland ;  to  invest  them  with  all  the  powers 
and  privileges  before  bebnging  to  the  corporation  of  the 
Regents,  with  power  to  elect  a  vice-president,  and  to  appoint 
and  dismiss  the  provost,  professors,  and  lecturers,  at  plea- 
sure; to  establish  new  professorships,  and  to  abolish  old 
ones ;  and  to  make  by-laws  for  the  regulation  and  discipline 
of  the  institution ;  declares  that  the  governor  of  the  state  for 
the  time  being,  shall  be  ex-officio  president  of  the  board  of 
trustees ;  that  all  the  pecuniary  concerns  of  the  University 
shall  be  under  the  control  and  direction  of  the  trustees,  who 
shall  have  power  to  appoint  a  treasurer,  and  direct  and  con- 
trol all  expenditures  of  money;  that  all  money  thereafter 
raised  or  appropriated  for  the  benefit  of  the  University,  shaU 
be  paid  to  the  trustees,  or  to  an  officer  appointed  by  them  to 
receive  it ;  that  all  ihe  rights  of  property  then  possessed  by 
the  Regents,  shall  vest  in  the  trustees;  that  vacancies  oc- 
curriBg  in  the  board  of  trustees  shall  be  filled  up  by  the 
executive  of  the  state,  and  that,  that  act  should  go  into  effect 
and  operation  on  the  first  day  of  June,  1826, — and  it  pro- 
fesses to  repeal  all  such  parts  of  the  act  creating  the  corpora- 
tion of  the  Regents  of  the  University,  as  are  inconsistent 
therewith.  If  it  is  possible  to  pass  an  act  impairing  the 
obligation  of  a  contract,  this  is  that  act,  if  the  act  creating 
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the  corporation  of  the  Regents  of  the  Universitj  is,  in  legal 
understanding,  a  contract.     It  attempts  to  do  more  than  im- 
pair the  obligation  of  the  contract.     Except  for  the  protecting 
shield  held  over  it  by  the  Constitution  of  the  United  States, 
it  would  have  the  effect  to  annul  it  altogether,  if  there  be  not 
some  inherent  principle  in  the  government  of  the  state  to  for- 
bid it     It  not  only  aims  to  strip  the  existing  corporation  of 
the  Regents  of  all  the  privileges  and  powers  conferred  upon  it 
by  the  act  of  its  creation,  but  to  destroy  the  old  corporation, 
and  to  create  a  new  one  in  its  place ;  and  to  give  to  the  cor- 
poration of  its  own  creation,  all  the  same  powers  and  privi- 
leges, with  additional  and  important  powers — such  as  the 
election  of  a  vice-president,  the  appointment  and  dismission 
of  professors,  lecturers,  &c.  at  pleasure,  and  the  establish- 
ment of  new  professorships,  and  the  abolition  of  old  ones ; 
to  cause  all  money  raised  or  appropriated  for  the  benefit  of 
the  University  to  be  paid  to  the  corporation  of  ^^  the  trustees,'' 
and  to  vest  in  that  corporation  all  the  rights  of  property  be- 
longing to  the  corporation  of  the  Regents ;  thus  not  only  to 
deprive  the  Regents  of  the  capacity  to  acquire  and  hold  pro- 
perty in  perpetuity  in  their  corporate  character,  but  to  take 
from  them  Uie  property  they  have  already  acquired  and  give 
it  to  the  corporation  of  trustees,  and  to  connect  that  corpora- 
tion with  the  political  power  of  the  state,  by  declaring  that 
the  governor  for  the  time  being  shall,  ex-officio,  be  the  pre- 
sident of  the  board  of  trustees,  and  that  the  executive  of  the 
state  shall  fill  up  all  vacancies   occurring  in  the  board  of 
trustees. 

^^  It  is  a  firanchise  for  a  number  of  persons  to  be  incorpo-  ' 
rated  and  subsist  as  a  body  politic,  with  a  power  to  maintain 
perpetual  succession,  and  do  other  corporate  acts."  2  Black. 
Com.  37.  And  by  the  act  of  1812  it  is  expressly  stipulated 
by  the  state,  that  this  firanchise,  the  corporation  of  the  Re- 
gents of  the  University,  shall  continue  for  ever.  And  yet 
the  act  of  1825  professes,  in  words,  to  abolish  the  board  (or 
corporation)  of  Regents,  and  declares  that  the  several  facul- 
ties shall  thereafter  consist  of  the  professors  alone.  It  ttien 
proceeds  to  appoint  and  incorporate  a  number  of  other  per- 
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SODS  by  name,  to  be  known  and  distinguished  by  the  corpo- 
rate title  of  "  the  Trustees  of  the  University  of  Maryland," 
and  as  if  that  was  not  enough,  concludes  with  a  repealing 
clause  of  every  part  of  the  act  of  1812  inconsbtent  with  its 
provisions ;  that  is,  to  suffer  so  much  of  the  act  of  1812  as 
declares  that  there  shall  be  an  University  established  to  re- 
main in  force,  but  to  annul  entirely  the  existing  corporation, 
and  to  create  another,  constituted  of  different  persons,  to  pos- 
sess and  exercise  all  the  franchises  (and  more)  granted  to, 
and  the  property  actually  acquired  by  the  former;  keeping  in 
mind,  that  in  one  case  the  corporate  body,  the  artificial  being 
composed  of  natural  persons,  the  Regents,  is  the  corporation 
attempted  to  be  destroy^ ;  and  that  in  the  other,  the  corpo- 
rate body,  the  artificial  being  composed  of  other  natura]  per- 
sons, the  Trustees,  is  the  corporation  attempted  to  be  created 
and  substituted  in  its  place,  and  not  the  University. 

But  the  objection  to  the  validity  of  the  act  of  1825,  does  not 
rest  alone  for  support  upon  the  construction  of  the  Constitution 
of  the  United  States.  Independent  of  that  instrument,  and  of 
any  express  restriction  in  the  constitution  of  the  state,  there 
is  a  fundamental  prmciple  of  ri^t  and  justice,  inherent  in  the 
nature  and  spirit  of  the  social  compact,  (in  this  country  at  least) 
the  character  and  genius  of  our  government,  the  causes  from 
which  they  sprang,  and  the  purposes  for  which  they  were 
established,  that  rises  above  and  restrains  and  sets  bounds  to 
the  power  of  legislation,  which  the  legislature  cannot  pass 
without  exceeding  its  rightful  authority.  It  is  that  principle 
which  protects  the  life,  liberty,  and  property  of  the  citizen 
from  violation,  in  the  unjust  exercise  of  legislative  power. 

The  legislature  has  no  right,  without  the  consent  of  a  cor- 
poration, to  revoke  or  alter  its  charter,  or  take  from  it  any  of 
its  franchises  or  property ;  they  are  alike  beyond  the  reach  of 
legislative  power  here,  and  the  high  prerogative  power  of  the 
crown  of  England,  which  may  create,  but  cannot  at  pleasure 
dissolve  a  corporation,  or  veithout  its  consent  alter  or  amend 
its  charter. 

The  parliament  of  England  has  been  said  to  be  omnipo- 
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tent  But  restrained  by  public  opinion,  it  has  not  undertaken 
to  dissolve  any  corporation  since  the  instances  of  the  suppres- 
sion of  the  Order  of  Templars  in  the  time  of  Edward  the  Se- 
cond, and  of  the  religious  houses  in  the  reign  of  Heniy  the 
Eighth,  and  that  power  may  be  considered  at  this  time  as 
resting  mainly  in  theory. 

When  in  1783,  a  bill  was  introduced  for  the  purpose  of  re- 
modelling the  charter  of  the  East  India  Company,  it  was  suc- 
cessfully opposed  by  Mr.  Pitt  and  Lord  Thurlowj  as  subyer- 
sive  of  the  law  and  constitution  of  the  country ;  and  in  the 
strong  language  of  Lord  Thurlow,  ^^  an  atrocious  violation  of 
private  property,  which  cut  every  Englishman  to  the  bone.'' 
And  it  might  be  said,  that  the  possession,  and  exercise  of  such 
a  power  by  the  legislature  of  this  state,  would  cut  every  free 
citizen  of  Maryland  to  the  bone ;  not  that  a  corporation  is 
clothed  with  any  peculiar  sanctity,  or  that  its  property  and 
rights  are  to  be  deemed  more  sacred  and  inviolable  than  the 
property  and  rights  of  any  private  individual.  But,  because 
the  property  and  franchises  of  a  corporation  are  private  prch 
firtyj  regarded  as  such  by  the  law,  and  under  the  safeguard 
of  the  same  principle,  that  protects  and  preserves  from  legis- 
lative violation  the  property  and  rights  of  individuals  in  their 
natural  character.  The  law  knows  no  distinction ;  if  one  can 
be  invaded,  so  can  the  other.  Vested,  corporate,  and  indi- 
vidual rights,  resting  for  protection  on  the  same  principle,  the 
power  to  violate  the  former  would  necessarily  involve  the 
power  to  prostrate  the  latter;  which  would  be  at  war  with 
the  purposes  for  which  the  social  compact  was  entered  into ; 
and  the  nature  and  ends  of  legislative  power,  would  fur- 
nish no  limit  to  the  exercise  of  it,  as  it  was  intended  they 
should  do. 

To  say  that  the  legislature  possesses  the  power  to  pass  ca- 
priciously or  at  pleasure  a  valid  act,  taking  from  one  his  pro- 
perty and  giving  it  to  another,  would  be  in  this  age,  and  in 
this  state,  a  startling  proposition,  to  which  the  assent  of  none 
could  be  yielded ;  and  yet  there  is  nothing  to  forbid  it,  if  it  is 
once  conceded  that  they  have  the  power  to  dissolve  one  cor-  \ 
52  V.9  ) 
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poration,  and  take  from  it  its  firanchises  and  property,  without 
its  consent,  and  transfer  them  to  another. 

But  the  bill  of  rights,  which  together  with  the  form  of  go- 
vernment composes  the  constitution  of  this  state,  is  not  silent 
upon  the  subject.  The  sixth  article  declares,  ^^  that  the  legis- 
lative, executive,  and  judicial  powers  of  government,  ought 
to  be  forever  separate  and  distinct  from  each  other." 

The  legislature,  executive,  and  judiciary,  are  all  creatures 
of  the  constitution,  each  confined  in  its  action  to  the  circum- 
scribed sphere  assigned  it,  and  cannot  rightfully  exercise  any 
power  which  is  repugnant  to  that  instrument^  or  not  within 
their  respective  sphere  of  action. 

The  province  of  the  legislative  department  of  the  govern- 
ment is  to  make  laws,  confining  itself  within  the  limits  pre- 
scribed by  the  constitution.  It  cannot  usurp  the  powers  con- 
fided to  either  of  the  other  departments,  without  violating  the 
declaration  in  the  bill  of  rights,  that  they  shall  be  forever  se- 
parate and  distinct  fi'om  each  other,  which  would  be  a  subver- 
sion of  the  principles  that  lie  at  the  foundation  of  the  govern- 
ment. For  if  the  legislature  could,  without  control,  exercise 
judicial  as  well  as  legislative  powers,  the  tenure  of  every 
thing  dear  and  valuable  to  the  citizen,  would  be,  the  unre- 
stricted wiH  of  that  body ;  to  guard  against  which,  the  pro- 
vision was  introduced  for  a  division  of  the  powers  of  the 
government. 

It  is  not  to  be  presumed  that  the  legislature  can  ever  have 
a  wish,  or  would  intentionally  abuse  or  exceed  its  just  pow- 
ers. But  it  may  (as  it  sometimes  has  done)  incautiously  and 
unadvisedly  step  beyond  the  strict  limits  of  its  authority ;  and 
it  is  the  province  and  duty  of  a  court,  when  called  on  judi- 
cially to  decide  upon  the  validity  of  the  act,  to  pronounce  it 
void,  if  satisfied  that  it  is  not  warranted  by  the  constitution ; 
that  being  the  paramount  law  to  which  all  acts  of  the  legisla- 
ture not  authorized  by  it,  must  yield. 

This  power  and  duty  of  the  judicial  department  were  as- 
serted by  the  late  general  court  in  WkiUinghn  vs.  Polkj  1  Her. 
and  John.  236,  and  have  been  since  by  this  court,  in  several 
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cases,  among  which  are  Crane  vs.  Meginnisj  1  GUI  and  Johns. 
463y  in  which  an  act  of  assembly  passed  in  1823  divorcing 
C.  Meginnis  and  Mary  his  wife,  and  directing  C.  Meginnis 
to  pay  annually  thereafter  three  hundred  dollars  to  a  trustee 
who  is  named,  for  the  use  of  Mary  Meginnis^  was  adjudged 
to  be  unconstitutional  and  void,  so  far  as  it  directed  the  an* 
nual  payment  by  C.  Meginnis  of  three  hundred  dollars  to  a 
trustee  for  the  use  of  Mary^  on  the  ground  that  it  was  an  ex- 
ercise by  the  legislature  of  judicial  power.  The  provision 
for  the  payment  of  the  annuity  being  considered  as  a  legisla- 
tive decree  of  alimony,  which  is  recoverable  in  this  state  only 
on  proceedings  in  chancery.  And  in  Berret  vs.  Oliver ^  7  GUI 
and  Johns.  191,  an  act  of  the  legislature  declaring  certain 
deeds  and  decrees  to  be  void,  and  divesting  certain  persons 
named  of  real  and  personal  property  held  under  them,  and 
vesting  it  in  W.  E.  Berret^  was  pronounced  to  be  a  violation 
of  the  provision  in  the  bill  of  rights,  "  that  the  legislative,  ex- 
ecutive, and  judicial  powers  of  government,  ought  to  be  for- 
ever separate  and  distinct  from  each  other,"  and  of  the  con- 
stitution of  the  United  States,  that  '^  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts,"  and  utterly  null 
and  void. 

The  act  of  1826  is  obnoxious  to  the  same  objection.  It 
professes  to  discontinue  and  abolish  the  corporation  of  the 
Regents  of  the  University ;  to  appoint  a  board  of  trustees 
composed  of  different  persons,  under  the  corporate  name  of 
the  Trustees  of  the  University  of  Maryland,  "  and  to  transfer 
to  the  new  corporation  thus  attempted  to  be  created,  all  the 
franchises  and  property  of  the  corporation  intended  to  be 
abolished ;  which,  if  effectual,  would  amount  to  a  legislative 
ouster ;  a  legislative  judgment  of  dissolution ;  an  exercise 
of  judicial  power  not  warranted  by  the  constitution.  A  sen- 
tence of  ouster  or  of  dissolution,  being  strictly  a  judicial  act, 
for  some  imputed  delinquency  ascertained  on  proceedings 
at  law  instituted  for  that  purpose,  which,  though  assuming 
the  garb  of  a  law,  the  legislature  not  being  invested  with  a 
judicial  power,  is  not  competent  to  pass  without  the  consent 
of  the  corporation. 
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The  division  of  the  powers  of  the  government  proclaimed 
by  the  sixth  article  of  the  bill  of  rights,  and  the  twenty-first 
article  of  the  same  instrument,  declaring,  ^^  that  no  free  man 
ought  to  be  taken  or  imprisoned,  or  disseized  of  his  freehold, 
liberties  or  privileges,  or  outlawed,  or  exiled,  or  in  any  man- 
ner destroyed,  or  deprived  of  his  life,  liberty,  or  property,  but 
by  the  judgment  of  his  peers  or  by  the  law  t)f  the  land,"  were 
intended  as  restraints  upon  the  legislative  power,  by  means 
of  the  courts  of  justice  in  which  the  laws  were  to  be  adminis* 
tered,  and  where  all  would  be  entitled  to  be  heard,  and  have 
an  opportunity  afforded  them  of  asserting  and  defending  their 
rights  against  any  attempted  invasion.  By  ^^the  law  of  tbe 
land"  is  meant,  by  the  due  course  and  process  of  the  law. 
Co.  Ins.  in  the  commentary  upon  the  same  words  in  Magna 
Charia.  The  general  law,  prescribed  and  existing  as  a  rule 
of  civil  conduct,  relating  to  the  community  in  general,  judi* 
*  cially  to  be  administered  by  courts  of  justice.  An  act  which 
only  affects  and  exhausts  itself  upon  a  particular  person,  or 
his  rights  and  privileges,  and  has  no  relation  to  the  commu- 
nity in  general,  ^^  is  rather  a  sentence  than  a  law."  1  Blac. 
Com.  44.  A  sentence  that  condemns  without  a  hearing,  and 
the  very  passing  of  which  implies  the  absence  of  any  general 
law  or  rule  of  civil  conduct,  by  which  the  same  purpose  could 
be  judicially  affected  in  a  court  of  law. 

If  the  transferring  one  person's  property  to  another,  by  a 
special  and  particular  act  of  the  legislature,  is  a  depriving  him 
of  his  property,  by  or  according  to  the  law  of  the  land,  then 
any  legislative  judgment  or  decree,  in  any  possible  form,  would 
be  according  to  the  law  of  the  land,  although  there  existed  at 
the  time  no  law  of  the  land  upon  the  subject,  and  that  too  by 
a  tribunal  possessing  no  judicial  power,  and  to  which  all  such 
power  is  denied  by  the  constitution.  Such  a  construction 
would  tend  to  the  union  of  all  the  powers  of  the  government 
in  the  legislature,  and  to  impart  the  attribute  of  omnipotency 
to  that  department,  contrary  to  the  genius  and  spirit  of  all  our 
institutions ;  and  the  office  of  courts  would  be  not  to  declare 
the  law  or  to  administer  the  justice  of  the  country,  but  to 
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execute  legislative  judgments  and  decrees,  not  authorized  by 
the  constitution.  The  act  of  1826,  therefore,  though  bearing 
the  form  of  a  law,  being  in  effect  a  legislative  judgment  of 
dissolution  of  the  corporation  of  the  Regents  of  the  Univer- 
sity, is,  in  this  view  of  the  subject,  unconstitutional  and  void. 

It  is  not  intended  by  these  remarks,  to  call  in  question  the 
various  general  laws  for  quieting  possessions,  &c.  which  the 
legislature  has  been  in  the  habit  of  passing,  both  before  and 
since  the  adoption  of  the  present  constitution  of  this  state, 
nor  to  impeach  the  decisions  upon  these  laws,  which  have 
been  considered  as  resting  upon  different  principles ;  though 
it  may  be  that  the  legislature  has  sometimes  been  unadvi- 
sedly drawn  into  the  passing  of  such  a  law,  to  effect  a  parti- 
cular purpose,  not  known  to  and  concealed  from  that  body  at 
the  time ;  which,  if  any  such  case  exists,  points  to  the  neces- 
sity for  great  caution  in  tiie  passing  of  such  a  law,  and  fur- 
nishes an  additional  reason  for  objection  to  the  exercise  by 
the  legislature  of  judicial  power. 

In  Jforris  vs.  The  Abingdon  Academy ^  7  GUI  and  Johns.  7, 
an  act  of  the  legislature  vesting  the  government  of  the  aca- 
demy in  a  new  board  of  trustees,  was  decided  by  this  court 
to  be  a  violation  of  the  rights  of  the  old  corporation,  forbid- 
den by  the  Constitution  of  the  United  States,  and  therefore 
void.  The  decision  of  that  case  was  founded  upon  the  pro- 
hibitory clause  alone  of  the  Constitution  of  the  United  States, 
which  applies  equally  and  with  the  same  force  to  this,  if  there  v 
be  nothing  in  the  facts  and  circumstances  of  the  case  to  ex- 
empt it  from  the  operation  of  that  instrument. 

But  it  has  been  strongly  urged,  that  if  the  act  of  1826  was 
not  passed  with  the  previous  consent  of  the  corporation  of 
the  Regents,  there  was  enough  to  authorize  the  inference  by 
the  jury  of  a  subsequent  assoit  and  acceptance.  It  is  per-  . 
fectly  clear  that  there  was  no  previous  consent,  nor  any  evi- 
dence whatsoever  offered,  tending  in  any  manner  to  prove  ' 
such  consent.  On  the  contrary,  the  only  evidence  relating 
to  that  point,  was  that  produced  on  the  part  of  the  plaintiff, 
with  nothing  offered  on  the  part  of  the  defendant  to  rebut  it, 
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or  in  any  way  to  weaken  its  force.     First j  the  report  of  a 
joint  committee  of  the  two  houses  upon  which  the  act  was- 
passed.     In  that  report  it  is  stated  by  the  committee,  to  be 
their  opinion,  that  the  charter  of  the  Regents  "  is  radically 
defective,  and  requires  fiindamental  alterations,"  that  the 
difficulty  of  getting  a  quorum  of  the  Regents  to  meet,  and 
the  want  of  time  prevented  them  from  ascertaining  the  opinion 
or  wishes  of  the  Regents  as  a  body,  with  respect  to  altera- 
tions of  the  charter,  "  that  there  is  nothing  in  the  nature  of 
the  act  of  incorporation  which  deprives  the  general  assembly 
of  the  constitutional  power  of  making  the  change  proposed 
by  them,  without  the  formal  assent  of  the  persons  incorpo- 
rated,  and  that  assent  is  only  necessary  when  a  charter  of 
incorporation  is  in  the  nature  of  a  contract,  as  a  bank  charter, 
for  instance,  where  a  bonus  has  been  stipulated  in  favour  of 
the  state,  and  where  a  consideration  which  would  give  bind- 
ing force  to  a  contract,  has  been  paid."    That  report  was 
adopted,  and  the  changes  proposed  by  tiie  committee,  em- 
bodied in  the  act  founded  upon  it.     The  proceedings  then  of 
the  legislature,  manifestly  show  that  no  previous  consent  had 
been  given ;  but  on  the  contrary,  that  the  committee  charged 
with  that  subject,  had  been  unable  to  ascertain  the  opinion 
or  wishes  of  the  Regents  as  a  body  in  relation  to  an  alteration 
of  the  charter,  and  that  the  legislature  had  been  drawn  into 
an  error,  and  passed  the  act  under  the  impression  made  by 
the  ill-founded  suggestion  of  the  committee,  that  in  the  ab- 
sence of  a  pecuniary  consideration  being  paid  for  it,  the 
charter  had  not  the  binding  force  of  a  contract,  and  therefore, 
that  the  consent  of  the  corporation  was  unnecessary.     And 
secondly^  that  on  the  17th  of  March,  1826,  soon  after  the  act 
was  passed,  (which  was  on  the  6th  of  March,  1826,  at  the 
December  session,  1825,)  at  a  regular  corporate  meeting  of 
the  board  of  Regents,  a  resolution  was  adopted  with  but  one 
dissenting  vote,  that  a  committee  of  five,  who  were  appointed 
for  that  purpose,  should  take  the  opinion  of  counsel  upon  the 
constitutionality  of  the  act,  with  another  resolution  unani- 
mously adopted,  directing  the  committee,  if  the  opinion  so 
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obtained  should  be  that  it  was  unconstitutional,  to  prepare  an 
address  to  the  governor  of  the  state,  and  to  the  trustees  ap- 
pointed for  the  government  of  the  University,  informing  them 
of  such  opinion,  and  requesting  them  to  defer  acting  until  the 
act  that  had  been  passed,  could  be  re-considered  by  the  legis- 
lature, and  in  the  event  of  the  trustees  determining  to  proceed, 
to  adopt  such  legal  measures  as  might  be  deemed  necessary 
to  resist  the  operation  of  the  act.  And  that  the  committee 
having  obtained  from  counsel  an  opinion  that  the  act  was 
unconstitutional,  on  the  22d  May,  1826,  and  before  the  cor- 
poration of  trustees  went  into  operation,  addressed  a  letter  to 
the  governor,  and  to  each  of  the  trustees,  advising  them  of 
the  opinion,  and  requesting  them  to  suspend  measures  for 
carrying  the  act  into  operation  until  an  application  could  be 
made  to  the  legislature  at  their  next  meeting  for  a  repeal  of 
it ;  informing  them,  that  they  were  prepared  on  the  part  of 
the  Regents  to  make  such  arrangements  with  them  as  would 
produce  the  speediest  judicial  decision  of  the  question,  if  they 
should  deem  it  inexpedient  to  accede  to  the  proposed  delay, 
and  requesting  a  reply  to  that  communication,  which  does 
not  appear  to  have  been  made.  So  that,  there  was  not  only 
no  evidence  whatsoever,  of  a  previous  corporate  assent  to  the 
act  of  1826,  but  an  unequivocal  subsequent  dissent,  expressed 
by  solemn  corporate  acts  before  it  was  carried  into  operation, 
or  the  arrival  of  the  time,  (the  1st  of  June,  1826,)  when  by 
its  own  provisions  it  was  to  take  effect.  Which  subsequent 
dissent,  and  proceedings  of  the  corporation  of  Regents,  inde- 
pendent of  the  report  of  the  committee  of  the  legislature,  pre- 
cludes tiie  idea  of  any  previous  assent,  and  leaves  no  ground 
for  presumption  or  inference  of  a  subsequent  assent  prior  to 
the  1st  of  June,  1826,  when  the  trustees,  in  defiance  of  the 
corporation  of  Regents,  and  in  disregard  of  its  dissent,  thus 
solemnly  expressed  and  formally  communicated,  organized 
themselves  as  a  corporation,  under  the  supposed  authority  of 
the  act  of  1826.  Still  it  has  been  contended,  that  the  con- 
duct and  course  of  the  corporation  of  Regents,  after  the  orga- 
nization of  the  corporation  of  trustees,  were  such,  as  to  afford 
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evidence  proper  and  sufficient  to  be  left  to  the  jury,  from 
which  to  infer  the  assent  from  that  time,  of  the  former,  to  the 
act  for  the  incorporation  of  the  latter,  and  its  acceptance  of 
that  act. 

It  may  well  be  questioned,  whether,  and  indeed  it  is  diffi- 
cult to  perceive  how,  an  unconstitutional  act  of  the  legisla- 
ture, can  be  made  constitutional  and  valid,  by  a  subsequent 
acquiescence  in  it.  The  whole  community  ^<  have  an  interest 
in  preserving  the  constitutional  limitations  upon  the  exercise 
of  legislative  power."  Haw  can  the  subsequent  approval  of, 
or  assent  to  it,  give  to  the  legislature  a  power,  which  it  did 
not  possess  at  the  time  it  was  passed :  and  if  it  cannot, 
how  can  it  give  effect  to  the  act  itself,  which  was  passed 
without  authority  ?  But  be  that  as  it  may,  and  to  proceed : 
An  act  of  incorporation  may  be  offered  for  acceptance,  and 
when  accepted  by  those  to  whom  it  is  offered,  it  becomes  a 
contract.  If  the  act  of  1825  had  been  made  to  take  effect 
when,  or  if  assented  to  by  the  corporation  of  the  Regents,  it 
would  until  that  assent  was  given,  have  been  'm\fieri;  and 
when  given,  a  law,  if  accepted  by  the  trustees;  and  that 
would  not  have  been  unconstitutional.  Parties  to  a  contract 
have  a  right  to  rescind  it,  and  as  between  the  state  and  the 
corporation  of  the  Regents,  such  a  provision  would  have 
amounted  taan  offer  on  the  part  of  the  state  to  rescind  the 
contract  of  the  act  of  1812,  and  if  assented  to  by  the  corpo- 
ration, would  have  been  an  abrogation  of  it  But  no  such 
offer  was  made.  The  act  of  1825  was  a  peremptory  and 
unconditional  dissolution  of  the  corporation  of  the  Regents ; 
made  by  its  terms,  to  take  effect  with  or  without  its  consent, 
and  manifestly  passed  under  the  impression,  that  no  consent 
was  necessary. 

It  is  not  intended  by  what  has  been  said,  to  deny  that  an 
act  for  altering  a  charter,  to  the  passing  of  which,  previous 
assent  has  not  been  given,  can  be  constitutional,  unless  it 
contains  an  express  offer  for  acceptance,  or  is  made  by  its 
terms  to  depend  upon  a  subsequent  assent.  The  passing  of 
it  tvith  nothing  more,  amounts  to  an  offer  only  for  accept- 
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ance;  and  if  afterwards  accepted,  either  expressly  or  by 
acting  under  it,  it  then  receives  life,  and  becomes  an  opera- 
tive law — as  in  the  cases  of  the  various  acts  altering  or 
amending  existing  bank  and  other  charters. 

And  here  it  is  proper  to  remark,  that  the  question  of  accept- 
ance does  not,  and  cannot  arise  in  this  case.  The  act  of 
1825  did  not  propose  merely  to  alter  or  amend  the  existing 
charter  of  the  Regents,  or  to  give  them  another ;  but  to  give 
a  new  charter  to  the  trustees  named.  There  was  nothing 
therefore  for  the  Regents  to  accept,  or  to  reject.  They  could 
neither  reject  or  accept  that  which  was  not  oflFered  to  them, 
but  attempted  to  be  given  to  others.  The  trustees  alone  had 
the  privilege  to  reject  or  accept  the  act  of  incorporation  that 
was  offered  to  them — and  the  Regents  were  put  without  the 
pale  of  the  consideration  of  the  legislature.  The  question 
then,  is  not  whether  the  corporation  of  Regents  accepted  the 
act  of  1825,  but  whether  there  was  any  evidence  of  its  having 
assented  to  it,  after  the  organization  of  the  corporation  of 
trustees. 

It  appears  that  after  the  trustees  had  organized  as  a  corpo- 
ration, all  the  members  of  the  faculty  of  physic,  and  members 
of  each  of  the  other  faculties,  were  appointed,  and  accepted 
situations  under  them  as  professors ;  and  that,  from  that  time 
the  corporation  of  the  Regents  ceased  to  exert  its  corporate 
functions,  until  the  month  of  September,  1837,  and  this  is 
considered  as  evidence  to  prove  the  assent  of  that  corporation 
to  the  act  of  1825. 

It  is  admitted  that  the  acceptance  of  an  act  of  incorpora- 
tion by  the  persons  to  whom  it  is  offered,  or  the  assent  of  an 
existing  corporation  to  an  act  for  an  alteration  of  its  charter, 
may  be  inferred  from  facts  demonstrative  of  such  acceptance 
or  assent,  without  the  production  of  a  written  instrument  or 
vote  of  acceptance  or  assent  on  the  books  of  the  corporation ; 
such  as  in  the  first  case,  the  fact  of  actual  organization, 
which  furnishes  the  presumption  of  previous  acceptance,  or 
may  be  considered,  as  of  itself  an  act  of  acceptance,  and  in 
the  latter,  acts  and  transactions  by  the  corporation  or  its 
53  V.9 
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authorized  officers,  in  pursuance  of  the  proposed  alterations 
of  the  existing  charter,  showing  the  assent  of  the  corporation 
to  such  alterations.  But  the  acts,  from  which  the  assent  of 
an  existing  corporation  to  an  alteration  of  its  charter,  may 
and  can  alone  be  inferred,  must  be  corporate  acts,  acts  of  the 
corporation,  or  acts  of  its  authorized  officers  or  agents.  It  is 
a  vital  principle  of  a  corporate  body  "  that  the  members  are 
to  do  no  act  which  may  destroy  its  existence,  or  injure  its 
privileges."  3  Desaus.  674.  2  Binn.  R.  441.  "  Particu- 
lar  members  may  express  their  private  consents  to  any  act, 
by  words  or  signing  their  names,  yet  this  does  not  bind  the 
corporation."  1  Black.  Cam.  675.  Jlngell  and  Ames  on 
Corp.  107.  And  ^^  since  individual  members  of  a  corporation 
cannot,  unless  authorized,  bind  the  body  by  express  promises, 
neither  can  any  corporate  engagements  be  implied  from  their 
unsanctioned  conduct  or  declarations,  as  corporations  can  be 
bound  only  by  joint  and  corporate  acts,  so  it  is  only  from 
such  acts,  done  either  by  the  corporation  as  a  body,  or  by  its 
authorized  agents,  that  any  implication  can  be  made  bindmg 
it  in  law."  lb.  130.  Proprietors  of  the  Canal  and  Bridge 
Co.  vs.  Gordon^  1  Pick.  R.  297. 

If  no  corporate  engagement  can  be  implied  from  the  unau- 
fhorized  conduct  or  declaration  of  individual  members,  if  no 
implication  can  be  made  from  them,  binding  in  law  upon  the 
corporation,  in  relation  to  ordinary  transactions,  on  what 
principle,  can  any  inference  be  drawn  from  them,  going  to 
the  very  existence  of  the  corporation?  In  this  case,  the 
members  of  the  different  faculties  who  accepted  situations 
under  the  corporation  of  the  trustees,  were  not  in  doing  so, 
acting  as  the  authorized  agents  of  the  corporation  of  Regents, 
nor  for  any  thing  that  appears,  under  the  sanction  of  any 
corporate  act  of  assent  to  the  act  of  1825,  but  in  disregard  of 
solemn  and  express  corporate  acts  of  dissent,  and  protestation 
against  the  carrying  that  act  into  operation  by  the  trustees — 
and  the  law  does  not  permit  any  inference  of  assent  to  that 
act,  by  the  corporation  of  Regents,  to  be  drawn  from  such 
doings — and  more  particularly,  in  the  j&ce  of  its  clearly 
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expressed  dissent  The  most  that  can  be  said  of  it  is,  that 
the  individual  members  who  accepted  places  under  the  trus- 
tees, wanted  situations  which  they  were  afraid  of  losing,  and 
acted  alone  under  that  impulse.  Then,  what  act,  corporate 
or  otha*wise,  was  done  by  the  corporation  of  Regents,  show- 
ing or  implying,  or  legally  tending  to  show  its  assent  to  the 
act  for  incorporating  the  trustees,  and  for  its  own  dissolution  ? 
It  was  in  full  existence  and  operation  when  it  was  passed,  as 
the  record  shows.  It  protested  against  it  after  it  was  passed, 
and  requested  the  trustees  not  to  carry  it  into  execution. 
That  was  no  act  of  assent.  A  number  of  its  members  took 
situations  and  acted  under  the  trustees,  which  it  could  not 
prevent;  that  was  no  assent  by  the  corporation,  but  by  doing 
80,  and  withholding  themselves  from  the  discharge  of  their 
duties  as  members  of  the  corporation  of  Regents,  though  they 
did  not  therefore  cease  to  be  members,  they  caused  that  cor- 
poration as  a  result  of  the  act  of  1825,  to  cease  from  that 
time  to  perform  its  functions  until  September,  1837,  when 
the  members  who  had  taken  situations  under  the  trustees, 
resigned  them,  and  returned  to  their  duty.  During  that  time 
it  was  passiye  and  did  nothing,  jrielding  only  (as  the  mem- 
bers who  accepted  places  under  the  trustees  had  done)  to 
necesaty,  and  doing  no  act,  from  which  its  assent  could  be 
implied,  and  in  the  absence  of  any  written  instrument  or  vote 
of  assent,  some  other  act  of  the  corporate  body,  or  of  its 
authorized  agent  affording  the  presumption  of  its  assent, 
should  have  been  produced ;  and  the  more  particularly,  as  it 
is  an  act  not  beneficial  to  the  corporation,  but  one  that  aims 
directly  at  its  dissolution,  and  the  presumption  in  the  absence 
of  any  express  corporate  act  to  the  contrary,  would  rather  be 
against  the  assent ;  seeing,  that  the  last  corporate  act  it  did, 
was  a  vote  of  express  dissent.  It  was  unwilling  submission 
only  to  legislative  power  and  influence,  and  not  an  adoption 
of  its  act. 

In  ^Uen  vs.  McKeeUj  1  Sumner^  276,  where  a  corporation 
passed  a  resolution  that  they  acquiesced  in  an  act  of  the  le- 
gislature, it  was  decided  not  to  be  an  adoption  of  it,  but  ex- 
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pressive  of  mere  submission  to  tiie  legislative  will ;  and  that 
if  it  could  be  construed  into  an  approval,  it  could  not  give 
effect  to  an  imconstitutional  act.     Suppose  none  of  the  mem- 
bers of  either  of  the  faculties  of  the  corporation  of  Regents 
had  taken  office  under  the  trustees,  and  thej  had  appointed 
others  and  gone  into  operation ;  and  that  the  corporation  of 
Regents  had  by  no  act  assented  to  the  act  of  1826,  but  have 
become  wholly  inactive,  and  performed  none  of  their  corporate 
functions ;  such  non-user,  if  it  would  have  been  deemed  suf- 
ficient cause  of  forfeiture,  on  proceedings  at  law  instituted 
for  that  purpose,  would  have  been  no  evidence  of  assent  to 
the  act ;  but  neglect  of  duty,  or  a  violation  of  the  implied 
condition  of  its  contract,  for  which  it  would  have  deserved  to 
be  dissolved.    But  the  act  of  1825  could  not  have  taken  the 
place  of  judicial  proceedings  to  work  a  dissolution,  and  there- 
by become  valid  and  effectual.  Neither  non-user  nor  mis-user 
of  corporate  franchises,  has  ever  been  held  sufficient  to  autho- 
rize the  granting  the  same  franchises  to  others,  before  a  for- 
feiture has  been  judicially  declared.     And  how  in  princij^, 
does  this  case  differ  from  that  which  has  been  put,  supposing 
for  a  moment,  that  the  conduct  of  the  corporation  of  Regents 
was  such  as  to  have  furnished  sufficient  cause  of  dissolution 
upon  judicial  proceedings  ?    But  here  it  is  proposed  to  give 
effect  to  an  act  of  assembly,  which  was  passed  before  any 
cause  of  dissolution  existed ;  on  the  ground  that  assent  I^ 
the  corporation  to  that  act,  arising  from  a  supposed  subse- 
quent cause  of  forfeiture  might  be  presumed ;  which  cannot 
be  against  the  express  dissent  of  the  corporation  by  a  formal 
vote.    An  inference  of  assent  by  a  corporation  to  an  act  of 
assembly,  after  it  has  passed,  can  no  more  be  drawn  from  a 
subsequent  non-user  or  mis-user  of  its  franchises,  than  an  in- 
ference of  consent  to  its  being  passed,  can  be  drawn  frt)m  a 
previous  non-user  or  mis-user,  which  is  no  where  pretended ; 
otherwise,  there  would  be  no  necessity  for  a  judicial  ascer- 
tainment and  declaraticm  of  forfeiture,  before  a  new  charter 
can  be  granted.     Nor  can  effect  be  given  to  this  act  of  as- 
pembly  by  considering  the  non-user  by  the  corporation  of  Re« 
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gents,  as  equivalent  to  a  surrender  of  its  franchises.  That 
can  only  be  done  by  deed  to  the  state.  1  SaUc.  Rep.  191. 
Jlngell  and  Ames  on  Corp.  507.  2  KenVs  Com.  311,  et  td. 
And  a  court  is  not  warranted  to  presume  a  surrender  of  the 
corporate  rights  and  a  dissolution  of  the  corporation,  from  a 
mere  intentional  abandonment  of  the  franchises,  unless  there 
be  something  in  the  act  of  incorporation  to  justify  it ;  as  in  the 
case  of  some  of  the  incorporated  companies  in  New  York, 
under  which,  for  the  sake  of  the  remedy  and  in  favour  of  cre- 
ditors, the  courts  of  that  state  have  acted  upon  such  presump- 
tion.  Slee  vs.  Bloomy  19  Johns.  Rep.  456.  Briggs  vs.  Pen- 
nimany  8  Coweny  387.  But  those  cases  go  no  further,  and 
recognize  the  general  rule.  And  if  an  actual  abandonment 
of  the  corporate  franchises  will  not  warrant  the  presumption 
of  a  virtual  surrender  of  the  corporate  rights,  and  a  dissolu- 
tion of  the  corporation,  how  can  the  assent  of  a  corporate 
body,  to  an  act  dissolving  the  corporation,  be  inferred  or  pre- 
sumed from  a  mere  non-user  of  the  franchises  produced  by 
that  very  act  ?  and  that  too,  in  the  face  of  a  corporate  act  of 
express  dissent,  remaining  unrescinded  on  the  books  of  the 
corporation.  In  no  view,  therefore,  is  it  believed,  that  effect 
can  be  given  to  the  act  of  1825 ;  and  whatever  may  be  the 
condition  of  the  corporation  of  the  Regents,  the  trustees  have 
BO  authority,  as  governors  of  the  University,  under  that  act. 

But  it  has  been  again  further  contended,  that  the  faculty  of 
physic  of  the  University,  became  dissolved  or  extinct  on  the 
acceptance  by  the  professors  of  professorships  under  the  trus- 
tees, which  it  is  supposed  amounted  to  resignations  of  their 
situations  as  members  of  the  corporation  of  the  Regents  ;  and 
that  by  the  loss  of  that  integral  part  the  corporation  became 
dissolved,  and  incompetent  to  institute  or  sustain  this  suit. 

The  same  argument  would  perhaps  equally  apply  to  some 
of  the  other  faculties ;-  and  if  either  of  the  faculties  was  there- 
by lost,  and  not  restored  at  the  time  of  bringing  the  suit,  the 
objection  would  be  fatal  to  a  recovery,  whether  the  coipora- 
tion  was  <lissoIved  or  only  suspended  (perhaps  more  properly 
the  latter)  considered  as  a  corporation  of  integral  parts,  and 
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not  existing  as  a  corporatioa  de  facto.  But  their  acceptiiig 
situations  under  the  trustees^  did  not,  in  law,  amount  to  re- 
signations of  their  professorships,  in  the  corporation  of  the 
Regents.  ^^  An  office  in  a  corporation  may  be  resigned  in 
two  ways :  by  an  express  agreement  between  the  officer  and 
the  corporation,  or  by  such  an  agreement  implied,  from  his 
being  elected  to  another  office  incompatible  with  it"  And 
*^  to  complete  a  resignation,  it  is  necessary  that  the  corpora- 
tion manifest  their  acceptance  of  the  offer  to  resign,  which 
may  be  done  by  an  entry  in  tiie  public  books,  or  electing 
another  person  to  fill  the  place,  treating  it  as  vacant."  WtU" 
cock  on  Municipal  CorporationSy  14  Law  Lib.  132, 133,  238, 
240.  AngeU  and  Ames  on  Corp.  254,  255.  It  is  incidental 
to  the  right  to  appoint.     lb. 

By  an  election  to  ^^  another  incompatible  office,"  is  meant 
another  office  in  the  same  corporation,  as  is  shown  by  the 
several  examples  put  in  the  same  books.  Here  the  several 
members  of  the  corporation  of  Regents,  who  accepted  offices 
under  the  trustees,  were  not  elected  to  other  offices  in  the 
corporation  of  Regents,  but  to  offices  in  another  corporation ; 
and  there  is  no  evidence  of  any  acceptance  of  their  resigna- 
tions by  the  corporation  of  the  Regents,  by  any  entries  in 
their  books,  or  the  elections  of  other  persons  to  fill  their  places 
treating  them  as  vacant,  or  in  any  otfier  manner ;  nor  is  there 
any  evidence  of  their  having  offered  to  resign.  If  individual 
members  of  a  corporation  could  resign  their  situations  at  plea- 
sure, without  the  consent  of  the  corporation,  it  would  be  in 
the  power  of  any  definite  integral  part  of  a  corporation  com- 
posed of  integral  parts,  having  the  right  to  fill  up  vacancies 
in  their  own  bodies,  at  any  time  to  dissolve  the  corporation 
against  its  will,  and  even  of  a  mere  majority  of  any  such  in- 
tegral part ;  and  thus  a  corporation  so  constituted,  would  be 
always  at  the  mercy  of  a  minority  of  its  members ;  and  hence 
the  propriety  of,  and  necessity  for  the  rule,  that  there  can  be 
no  resignation  by  a  member  without  the  acceptance  of  it  by 
the  corporation ;  the  appointments  given  by  the  trustees  to 
members  of  the  corporation  of  Regents,  did  not  make  them 
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the  less,  members  of  that  corporation.  **  Where  a  new  char* 
ter  which  is  void,  assumes  to  incorporate  a  place  where  there 
is  an  existing  corporation,  and  includes  the  members  of  the 
ancient  corporation  together  with  new  men,  if  a  sufficient 
number  of  the  ancient  corporators,  professing  to  act  under 
the  new  charter,  without  any  of  the  new  men  joining,  make 
a  by-law,  which  they  are  capable  of  making  under  the  an* 
cient  constitution,  their  act  is  referred  to  their  genuine  au- 
thority, and  not  to  the  new  charter,  and  the  by-law  will  be 
good."  WiUcock  on  Municipal  Corporations^  14  Lmo  Lib. 
bly  103.  1  SaUc.  Rep.  191.  Which  shows  that  the  taking  a 
situation  under  a  void  charter  or  act  of  incorporation,  is  not  a 
resignation  of  a  situation  in  another  existing  corporation,  and 
has  not  that  effect,  which  is  just  this  case.  The  acceptance 
of  situations  under  the  trustees,  might  have  furnished  ground 
to  the  corporation  of  Regents  for  removing  them,  if  the  power 
to  do  so  had  remained ;  but  that  would  have  been  to  work  a 
dissolution  or  suspension  of  the  corporation,  if  the  faculties 
alone  are  empowered  to  fill  up  the  vacancies  in  their  own 
bodies  as  has  been  supposed. 

And  thus  the  corporation  of  Regents  was  constrained  by 
the  act  of  1825,  and  the  trustees  acting  under  it  to  that  very 
inactivity,  which  is  now  charged  upon  it  as  a  fault  or  as  evi- 
dence of*  its  assent  to  that  act.  Besides,  the  nineteenth  sec- 
tion of  the  act  of  1812,  provides,  that  the  charter  shall  not  be 
avoided  or  forfeited  by  any  thing  don^  or  transacted  by  the 
corporation,  contrary  to  the  tenor  of  that  act,  through  over- 
sight, misapprehension,  or  mistake,  either  by  any  court  of 
law,  or  by  the  general  assembly.  The  spirit  of  which  solici- 
tude to  preserve  the  corporation,  would  seem  to  be,  that  it 
should  be  equally  protected  against  any  omission  arising  from 
tiie  same  cause.  And  if  the  corporation  could,  through  over- 
sight or  misapprehension,  do  no  corporate  act  to  avoid  or 
forfeit  the  charter,  how  could  the  mistaken  course  of  the  indi- 
vidual Qiembers  of  an  integral  part  work  that  mischief?  Or 
could  it  have  been  intended  that  it  should  be  in  their  power 
to  dissolve  the  corporation?     Their  acceptance,  however, 
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of  places  under  the  trustees  not  amounting  to  resignations 
of  their  situations  in  the  corporation  of  Regents,  and  not 
having  the  effect  to  dissolve  or  suspend  the  corporation ;  if 
there  remained  to  each  faculty  when  they  returned  to  their 
duty,  which  was  before  the  bringing  of  the  suit,  of  those  who 
were  members  when  the  trustees  took  upon  themselves  the 
government  of  the  University ,^  a  majority  of  the  number  of 
which  each  should  properly  be  composed,  whether  residing 
in  Baltimore  or  not,  there  was  no  objection  to  the  compe- 
tency of  the  corporation  to  institute  the  action.  What  ntmi- 
ber  did  in  fact  remain  does  not  distinctly  appear  from  the 
record.  But  the  plaintiff  having  proved  the  fact  of  incorpo- 
ration, the  burden  of  showing  a  dissolution  of  the  corporation 
rested  upon  the  defendant.  » 

These  remarks  hav6  been  made  upon  the  hypothesis,  that 
the  corporation  is  composed  of  distinct,  definite,  integral 
parts.  But  is  that  so.^  The  faculties  of  theology  and  law, 
are  definite  classes,  consisting  of  seven  members  each.  But 
the  faculties  of  physic  and  of  the  arts  and  sciences,  are  inde- 
finite parts,— clearly  the  faculty  of  the  arts  and  sciences. 

In  relation  to  that  faculty,  the  language  of  the  tenth  section 
of  the  act  is,  that  ^^  the  professors  of  the  arts  and  sciences, 
(in  the  plural,)  and  three  others,  shall  form  and  constitute  the 
faculty  of  the  arts  and  sciences.*'  Now,  "  the  professors  " 
may  be  two,  or  any  larger  indefinite  number.  They  cannot, 
however,  be  fewer  than  two,  and  as  there  must  be  three  more, 
that  faculty  when  full,  would  consist  of  five  at  least,  of  which, 
three  is  a  majority, — the  number  that  is  at  least  necessaiy  to 
jM'eserve  the  faculty.  With  respect  to  the  faculty  of  physic, 
the  language  used  is  ^^  that  the  professors  now  appointed  and 
authorized  in  the  College  of  Medicine  of  Maryland,  shall 
constitute  the  faculty  of  physic,"  without  specifying  any  par- 
ticular number.  But  they  who  were  at  that  time,  professors 
in  the  College  of  Medicine,  were  merely  designated  as  the 
persons,  who  should  in  the  first  instance  compose  that  faculty, 
to  the  exclusion  of  the  president  and  lecturers.  That  body, 
as  o%inaI]y  formed,  consisted  of  six  members,  appointed  in 
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the  law  it$elf,  for  the  purpose  of  orgaoizing  and  canj^ing  the 
corporation  into  operation.  But  the  Regents  of  that  institu- 
tion were  authorized,  from  time  to  time,  to  appoint  professors 
of  the  different  branches  of  medicine,  without  limitation  as  to 
number ;  and  seeing  how  many  branches  there  are,  it  would 
seem,  that  the  policy  of  that  act  was  intended  to  be  adopted ; 
leaving  the  faculty  to  be  composed  thereafter,  of  as  many 
members  as  from  time  to  time  should  be  thought  proper  and 
advisable,  according  to  the  condition  of  the  institution ;  as  it 
was  Idft  to  the  Regents  of  the  College  of  Medicine,  to  ap^int 
as  many  professors,  as  from  time  to  time  might  be  thought 
necessary  and  proper;  and  seeing  too,  that  seven  is  desig- 
nated as  the  definite  number  of  members,  to  compose  each  of 
the  two  faculties  of  divinity  and  law.  But  not  so  withfespect 
to  the  fiiculties  of  the  arts  and  sciences,  and  of  physic,  which 
might  require  a  larger  number;  ivhidi  circumstance  would 
seem  further  to  indicate,  that  the  two  faculties  of  physic  and 
of  the  arts  and  sciences,  were  not  intended  to  be  definite 
classes.  Nor  is  it  clear  that  it  is  strictly  a  corporation  of 
integral  parts.  **  The  members  of  the  four  Acuities,"  in  the 
language  of  the  act,  being  as  a  whole,  the  persons  incorpo- 
rated, and  by  the  eleventh  section  a  majority  of  the  whole 
number  of  Regents  being  declared  to  be  a  quorum  competent 
to  make  fundamental  regulations  for  the  government  and  dis- 
cipline of  the  University,  and  to  do  other  corporate  business, 
although  every  member  of  any  one  faculty,  and  a  large  por- 
tion of  another,  should  be  absent  from  such  meeting ;  whereas, 
ordinarily,  the  attendance  of  a  majority  of  the  members  of 
each  class,  when  the  corporation  is  composed  of  definite  in- 
tegral parts,  is  necessary  to  constitute  a  corporate  meeting  or 
assembly.  But  when  this  suit  was  brought,  there  was  in 
fact  a  sufficient  number  of  members  in  each  faculty,  and 
whether  regularly  appointed  or  not,  was  not  a  matter  to  be 
inquired  of  at  the  trial.  No  advantage  can  be  taken  of  any 
non-user  or  mis-user  on  the  "part  of  a  corporation,  by  any 
defendant  in  any  collateral  action. 

There  are  two  modes  of  proceeding  judiciaUy  to  ascertain 
64  V.9 


Digitized  by 


Google 


4S6         CASES  IN  THE  COURT  OF  APPEALS 

The  Regents  of  the  University  of  Maryland  v$,  WiUiams.— 188S. 

and  enforce  the  forfeiture  of  a  charter.  The  one  is  by  scire 
faciasy  which  is  the  proper  process  when  there  is  a  legally 
existing  body  capable  of  acting,  but  who  have  abused  their 
power.  The  other  by  information  in  nature  of  a  quo  warranto; 
which  properly  applies,  where  there  is  a  corporate  body,  de 
facto  only,  but  who  take  upon  themselves  to  act,  though  from 
some  defect  in  their  constitution  or  CH-ganization,  they  cannot 
legally  exercise  tiieir  powers.  But  are  entitled  to  be  heard 
in  eidier  case,  before  they  are  condemned  on  proceedings 
instituted  for  that  purpose,  which  must  be  at  the  instance  of 
the  government,  and  in  no  other  way.  For,  besides  the  right 
of  the  corporation  to  a  full  hearing  and  judicial  judgment  of 
ferfeiture,  before  it  can  be  stripped  of  its  franchises  and  pro- 
perty ,%r  be  considered  as  dissolved,  the  government,  witE 
which  the  contract  is  made,  may  not  wish  to  enforce  a  for- 
feiture, and  may  if  it  chooses  to  do  so,  waive  the  breach  of 
any  condition  of  the  contract  arising  out  of  the  charter. 

This  principle  runs  throu^  all  the  books,  and  has  been 
judicially  enforced  in  a  case  in  the  Supreme  Court  of  JVeto 
Yorky  strictly  analogous  to  this.  ITis  Trustees  of  Vernon 
Society  vs.  Hillsy  6  Couyen^  23 — ^where  it  was  determined,  that 
though  the  trustees  were  at  the  time  of  bringing  the  suit  a 
corporation  de  fado  only^  not  having  been  appointed  in  the 
manner  directed  by  the  charter,  it  could  not  be  taken  advan- 
tage of  by  the  defendant  without  showing  that  proceedings 
had  been  instituted  by  the  government,  and  carried  on  to  a 
judgment  of  ouster.  Upon  the  whole,  there  is  nothing  to  sus- 
tain the  objection,  that  the  plainti£b  were  not  competent  to 
sue  at  the  time  of  bringing  the  action,  on  the  ground  that  the 
eorporation  was  dissolved  by  the  loss  of  an  integral  part. 

It  may  not  be  amiss  here  to  observe,  that  whatever  may 
have  been  the  understanding,  it  is  by  no  means  clear,  that  the 
power  to  fill  up  vacancies  in  the  different  faculties  by  the  ap- 
pointmmt  of  new  members  of  faculty,  does  not  as  a  necessary 
incident,  belong  to  the  Regents  in  their  corporate  character, 
and  not  to  the  faculties.  The  power  given  to  the  faculties  by 
the  eighth  section,  being  to  appoint  respectively  their  own 
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^^  professors  and  lecturers/'  who  may  or  may  not  be  selected 
from  their  own  bodies.  And  when  taken  from  among  them- 
selves, clothed  in  the  two-fold  character  of  members  of  the 
faculty  so  selecting  them,  and  also  of  professors  and  lecturers. 
May  not  a  faculty  consisting  of  a  definite  number,  be  full,  and 
yet  have  professor^  and  lecturers  appointed  by  itself,  not  be- 
longing to  it  as  members  of  the  faculty,  but  rather  as  officers 
or  agents?  and  if  so,  may  not  the  power  ^^  to  appoint  its  own 
professors  and  lecturers,"  look  alone  to  the  appointment  of 
persons  in  that  character  only,  and  not  as  members  of  the  fa- 
culty, leaving  the  power  to  fill  up  vacancies  in  the  respective 
faculties  to  the  corporation  of  Regents,  by  the  appointment  of 
new  members  ? 

The  second  and  third  exceptions,  and  the  second  and  third 
prayers,  in  the  fourth  exception,  being  abandoned,  it  is  unne- 
cessary to  examine  them. 

And  the  only  remaining  question  is,  whether  this  suit  can 
be  sustained  against  the  defendant  for  money  received  by  him 
as  the  treasurer  of  the  trustees ;  which  arises  on  the  first  pray^ 
in  the  fourth  exception.  And  the  opinion  of  this  court  is, 
that  the  plaintiff  are  entitled  to  recover  from  the  defendant 
any  money  amounting  to  a  sum  within  the  jurisdiction  of  the 
court  below,  remaining  in  his  hands  at  the  time  the  suit  was 
brought ;  and  which  was  received  by  him  as  the  treasurer  of 
the  persons  claiming  under  the  act  of  1825,  to  be  the  trustees 
of  the  Uiuversity  of  Maryland,  at  any  time  within  three  years 
before  the  suit  was  instituted,  to  which  they  can  show  them« 
sAves  entitled  as  the  Regents  of  the  University,  or  which  pro- 
perly belongs  to  that  institution. — ^But  no  sum  not  received 
.within  that  time,  the  act  of  limitations  being  pleaded  and 
relied  upon  by  the  defendant. 

JUDOMEHT  REYEESED  AND  PROCEDENDO  AWARDED. 
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Thomas  Hawkins  use  o/* Alexander  Mundell  vs.  Catha- 
rine Bowie,  adm^x  of  John  B.  Bowie. — Jun«,  1838. 

A  writ  of  error,  coram  fio6w,  ties  to  correct  an  error  ia  fad^  in  tlie  same 

court,  where  the  record  is. 
But  an  error  m  2aio,  which  is  the  defiinlt  of  the  judges,  the  same  court  cannot 

correct,  by  writ  of  error,  or  without ;  such  error  should  be  redressed  bjr 

another  court 
The  death  of  the  plaintiflf  before  the  impetration  of  the  writ,  should  be 

pleaded  in  abatement. 
The  rejection  by  the  county  court,  of  a  plea  that  the  plaintiff  is,  and  was  a 

slave  at  the  time  the  single  bill  was  given  upon  which  the  suit  was  brought, 

whether  right  or  wrong,  furnishes  no  ground  upon  which  the  same  court 

could  reverse  its  own  judgment,  by  a  proceeding  in  error,  wnM  fio6ti, 

being,  if  an  error  at  all,  an  error  in  law. 
An  appeal  will  Ue,  from  the  judgment  of  the  county  court,  reversing  iqMm 

error,  conm  nobis,  their  former  judgment,  and  rendering  judgment  fer 

costs,  in  favour  of  the  party  suing  such  writ. 

Appeal  firom  Prince  Ge&rge^s  county  court. 

This  was  a  wrU  of  errors  coram  nobis ^  to  the  judges  of 
said  county  court,  sued  out  on  the  1st  day  of  December, 
1835,  by  the  appellee  suggesting  that  the  said  ThomcLs  Haw^ 
kins  for  the  use  of  Alexander  Mundellj  by  the  judgment  of 
Prince  George^s  county  court,  had  recovered  against  the  said 
appellee,  as  well  the  sum  of  $213  ciurent  money,  a  certain 
debt,  as  the  sum  of  ^42  10,  for  his  costs  and  charges  by  him 
about  his  suit  in  that  bdialf  expended,  &c.;  and  because,  in 
the  record  and  proceedings  of  said  judgment,  a  manifest 
error,  as  it  is  said,  hath  happened,  to  the  great  damage  of 
the  said  appellee,  as  of  her  complaint  hath  been  stated,  and 
as  it  is  rig^t,  that  &e  error,  if  any  hath  been,  should  be  duly 
corrected,  and  full  and  speedy  justice  done  to  the  said  Bp- 
pellee.  ThereforCy  you  are  hereby  commanded,  that  if  the 
judgment  therein  be  given,  then  the  record  and  process  afore- 
said, which  in  said  court  now  remains  as  it  is  said,  being 
inspected,  you  further  cause  to  be  done  thereunto,  correct 
that  error  which  of  right,  and  according  to  the  laws  and  cus- 
toms of  this  state,  ought  to  be  done. 

After  an  appearance  for  the  cestui  que  use  of  the  judgment 
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and  prayer  that  the  appellee  assign  errors,  the  folloi^ing  errors 
were  assigned : 

1.  That  before  the  entry  of  the  judgment,  and  also  before 
the  impetration  of  the  writ  original  in  this  cause,  Thomas 
HowkmSy  the  plaintiff  in  said  suit,  was,  and  for  a  long  time 
before  had  been  dead,  and  so  the  said  judgment  is  erroneous 
and  void. 

2.  That  before  the  execution  of  the  bill  obligatory  upon 
which  said  suit  was  brought,  the  said  Thomas  Hawkins  was, 
and  always  previous  and  subsequent  thereto  had  been,  and 
continued  to  he  a  slave  for  life,  and  incapable  in  law  to  main- 
tain said  suit,  and  so  the  said  judgment  is  erroneous  and  void 
in  law. 

At  this  stage  of  the  cause,  the  death  of  the  equitable 
plaintiff  was  suggested,  and  Samuel  Coe,  administrator  of 
Mundelly  appeared  to  the  cause  and  pleaded  to  said  assign- 
ment of  errors. 

<^  That  afler  the  rendition  of  the  original  judgment  men- 
tioned and  referred  to,  &c.  there  did  issue  a  scire  facias  to 
revive  the  same  in  the  name  of  the  said  Alexander  Mundell 
who  claimed  the  same  by  assignment,  and  who  was  entitled 
to  the  proceeds  thereof,  and  upon  the  said  scire  facias  a  Jiai 
was  rendered  in  favour  of  the  said  Alexander  Mundell,  who 
claimed  the  same  by  assignment  in  his  life-time,  who  was 
dive  at  the  time  of  the  said^/fo^,  and  therefore  the  said  defen- 
dant says  that  the  said  second  judgment  or  fiat  was  properly 
and  legally  rendered,  and  that  there  is  no  error  therein. 

And  as  to  the  second  ground  of  error  stated  in  the  said 
petition  and  declaration^  the  said  defendant  says  that  the 
«ame  ought  to  have  been  pleaded  in  abatement  of  the  action, 
and  therefore  the  said  defendant  demurs  thereto,  and  says 
that  the  matters  and  things  therein  set  forth  are  not  sufficient 
in  law  to  prevent  his  having  a  recovery  on  said  judgment,  and 
therefore  the  said  defendant  says  there  is  no  error  therein  or 
in  the  rendition  of  the  said  judgment,  and  this  the  said  defen- 
dant is  ready  to  verify — wherefore,  he  prays  judgment,  &c. 
the  plaintiff  in  error  as  to  the  second  ground  of  error  by  her 
above  assigned,  joined  in  the  demurrer. 
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The  plaintiff  in  error  then,  inasmuch  as  the.  said  defendant 
hath  not  rejoined  to  the  said  second  assignment  of  error  or  in 
any  wise  denied  the  same,  prayed  that  the  judgment  afore- 
said might  be  vacated,  reversed,  &c. 

At  the  trial  of  the  cause,  the  parties  filed  the  following 
statement  of  facts,  viz : 

In  this  case  a  suit  was  brought  in  the  name  of  T%ama$ 
HawkinSy  for  the  use  otJUexander  Mundellj  against  Catharine 
Batoie^  administratrix  of  John  B.  Botciey  in  Prince  George's 
county  court,  on  the  18th  day  of  March,  in  the  year  1830. 
At  the  trial  of  the  case,  to  wit:  at  October  term,  1831,  the 
defendant  pleaded  the  following  plea  in  abatement,  to  wit : 
and  the  said  Catharine  Bowie  as  administratrix  as  aforesaid, 
comes  and  prays  judgment  of  the  writ  aforesaid,  because  she 
says,  that  the  said  Thomas  Hawkins^  at  whose  suit  the  same 
writ  is  above  supposed  to  be  impetrated,  against  her,  the  said 
Catharine^  at  the  time  of  impetrating  that  writ,  and  long 
before,  was  dead,  and  that  there  is  not,  nor  at  the  time  of 
impetrating  the  aforesaid  writ  against  her,  the  said  Catharine^ 
was  there  any  such  person  in  being  as  the  said  Thomas  HaW' 
kins,  as  by  the  said  writ  is  above  supposed,  and  the  said 
Catharine  is  ready  to  verify,  and  therefore  prays  judgment  of 
the  said  writ,  and  that  the  same  may  be  quashed. 

The  plea  was  verified  by  affidavit,  but  was  rejected  by  the 
court,  upon  the  ground  tlmt  the  plea  being  a  plea  in  abate- 
ment, was  pleaded  too  late  und^  the  rules  of  court. 

It  is  agreed  that  the  record  now  remaining  in  the  court  <^ 
Appeals,  may  be  used  in  the  trial  of  this  cause,  to  shew  the 
questions  which  were  there  determined.  The  judgment  <^ 
'  the  county  court,  at  April  term,  1832,  the  case  being  con- 
tinued to  that  term,  which  was  ibr  the  d^endant,  being 
reversed  by  the  court  of  Appeals,  and  sent  back  with  a  pro* 
>  cedendo  to  the  April  term  in  the  year  1834,  the  defendant  at 
the  trial  term,  to  wit :  at  the  November  term,  1835,  filed  the 
following  pleas :  <^And  the  said  defendant,  by  his  attorney, 
comes  and  defends  the  force  and  injury  when,  &c.  and  says 
that  at  the  time  of  the  issuing  of  the  writ  original  in  this 
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cause,  Thomas  HawkinSy  the  person  in  the  said  writ  named 
as  the  plaintiff,  at  the  time  of  the  impetration  thereof,  and  for 
a  long  time  before,  was  dead,  and  this,  she,  the  said  defen- 
dant, is  ready  to  verify;  wherefore,  she  prays  judgment  of 
the  said  writ,  and  that  the  same  may  be  quashed,"  &c. 

And  the  said  defendant,  by  her  attorney  aforesaid,  comes, 
and  with  leave  of  the  court  here  first  had  and  obtained,  fur- 
ther defends  the  wrong  and  injury,  when,  &c.  and  says,  that 
at  the  time  of  the  making  of  the  bill  obligatory  aforesaid, 
the  said  TTiomas  Hawkins^  the  person  named  in  the  writ  origi- 
nal in  this  cause,  as  the  plaintiff  was,  and  always  continued, 
to  be  a  slave,  to  wit,  at  the  county  aforesaid,  and  this  the 
said  defendant  is  ready  to  verify ;  whereupon,  the  said  defen- 
dant prays  judgment,  if  the  said  plaintiff  his  action  aforesaid 
to  have  or  maintained  ought,  &c. 

Which,  upon  motion  of  the  plaintiff's  counsel,  were  not  re- 
ceived by  the  court,  and  a  judgment  at  that  term  was  entered 
for  the  plaintiff,  to  wit : 

Prince  Creorge^s  County  Court — JSTovember  temij  1835. 


Procedendo  record  from  the 
court  of  Appeals.  Pleas  filed. 
Rule,  Replication  ne  redpi- 
oftir  to  Pleas.  Dec.  1»  1835. 
JudgH  for  pPtff  by  default. 


Alxxandbk  Mundell,  use  of ' 
Thomas  Hawkins, 
f>s. 
Catharine  Bowie,  Exe'tx  of 
John  B.  Bowie. 

The  defendant  on  the  same  day  thejudgment  was  rendered 
against  her,  to  wit,  on  the  1st  of  December,  1835,  filed  the 
following  petition  in  this  case,  to  wit : 

The  petition  of  Catharine  Botoie^  the  above  defendant,  re- 
spectfully represents  to  the  honourable  the  Judges  of  Prince 
Oeorge^s  county  court,  that  before  the  impetration  of  the 
original  writ  in  this  cause,  Thomas  Hawkins,  the  plaintiff  in 
said  writ  mentioned,  was,  and  for  some  time  before  the  impe- 
tration, bad  been  dead ;  and  your  petitioner  further  says,  that 
the  said  Thomas  HawkinSj  the  plaintiff  in  said  suit  named, 
at  the  time  of  the  execution  of  the  bill  obligatory  in  said 
suit  mentioned,  was,  and  always  continued  to  be,  a  slave  for 
lift.    Your  petitioner  would  furttier  shew  to  your  honours,  that 
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a  judgment  has  been  rendered  against  your  petitioner,  not- 
withstanding the  above  facts ;  and  your  petitioner  would  hum- 
bly pray  your  honours,  to  grant  to  your  petitioner  a  writ  of 
error,  coram  nobis y  to  correct  the  record  of  said  judgment  be- 
fore you  remaining,  and  as  in  duty  bound  will  ever  pray,  &c. 
SMe  of  Maryland — Prince  Georges  County y  set. 

On  this  1st  day  of  December,  in  the  year  of  our  Lord  eigh- 
teen hundred  and  thirty-five,  personaUy  appears  before  the 
subscriber,  a  justice  of  the  peace  of  the  state  of  Maryland  in 
and  for  said  county,  Samuel  Spriggy  and  makes  oath  on  the 
holy  evangely  of  Almighty  God,  that  Thomas  Hawkinsy  the 
plaintiff  in  the  suit  of  Thomas  Hawkins  use  of  Jl.  Munddly 
against  Catharine  Bowiey  administratrix  of  J.  B.  Bowity  died 
some  time  in  the  year  eighteen  hundred  and  twenty- two ;  and 
this  dq>onent  further  says,  that  the  said  Thomas  Hawkins  was 
bom  a  slave,  and  continued  a  slave  to  the  day  of  his  death. 
Sworn  before  John  Anderson. 

Upon  which  petition  the  court,  on  the  same  day,  passed  the 
foUowbg  order : 

<^  Mr.  BeaUy  m  the  case  of  Thomas  Hawkins  use  of  ^.  JMtm- 
delly  against  Catharine  BowiCy  administratrix  of  J.  B.  Bowity 
issue  a  writ  of  coram  nobisy  as  prayed.  C.  Dobs£T." 

And  thereupon  the  defendant  filed  an  assignment  of  errors. 
The  plaintiff  thereupon  filed  a  general  demurrer  to  the  assign- 
ment of  errors ;  but  the  court  being  of  opinion  that  the  grounds 
of  error  were  valid,  reversed  the  judgment,  and  firom  that  re- 
versal the  plaintiff  appealed. 

It  is  admitted  that  the  said  TTiomas  HawkinSy  the  legal 
plaintiff,  was  born  a  slave,  and  continued  a  slave  up  to  Uie 
time  of  his  death,  although  an  attempt  was  made  by  his  mas- 
ter, the  late  Osbom  Spri^y  to  manumit  him  by  his  last  wiU 
and  testament,  which  was  inoperative  in  consequence  of  the 
said  Hawkins  being  above  forty-five  years  of  age  at  the  death 
of  the  said  0.  Sprigg.  It  is  admitted  that  Samuel  Spriggy 
the  residuary  devisee  and  legatee  of  said  0.  Spriggy  suffered 
the  said  Hawkins  to  go  at  large  and  act  for  himsdf.  It  is 
also  admitted,  that  the  said  Thomas  Hawkins  was  dead  be- 
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fore  the  comDiencement  of  the  original  suit  first  herein  before 
mentioned.  From  the  judgment  of  the  county  court,  reversing 
the  judgment  in  farour  of  the  plaintiflF,  as  stated  in  the  afore- 
going statement  of  facts,  the  present  appeal  is  taken  by  the 
plaintiff;  and  the  question  is,  whether  that  judgment  of  rever- 
sal was  right  And  it  is  agreed  that  this  statement  effects 
shall  form  a  part  of  the  record  to  the  Court  of  Appeals. 

The  county  court  rendered  judgment  for  the  plaintiff  in 
error  y  reversed  and  ammlkd  die  original  judgment  with 
costs;  and  from  this  the  defendant  in  error  appealed. 

The  cause  was  argued  before  Buchanan,  Ch.  J.,  Abohsii, 
Dorset,  Chambers,  and  Spence,  Judges. 

Thomas  F.  Bowie,  for  the  appellant. 

The  first  question  arises  on  the  motion  to  dismiss  the  ap-* 
peaL  The  county  court  not  only  struck  out  the  first  judge- 
ment^ but  upon  the  writ  of  error  rendered  another  judgment 
for  costs.  This  is  final  and  conclusive ;  it  settles  rights,  and 
from  such  a  judgment  an  appeal  will  lie.  It  is  not  like  the 
case  of  striking  out  a  judgment  for  irregularity,  and  leaving 
parties  to  furt)ier  proceedings ;  but  the  action  of  the  court  has 
here  terminated.  From  every  final  judgment  an  appeal  will 
lie ;  and  upon  that  appeal  the  court  can  correct  all  errors, 
though  not  themselves  the  subject  of  an  independent  appeal. 
Botekr  and  BeU  vs.  Siatey  use  Chew^  7  GiU  and  Johns.  113. 
This,  however,  was  not  a  case  for  a  writ  of  error  coram  nobis 
at  all.  Two  grounds  of  error  were  assigned,  both  errors  of 
law.  An  appeal  lies  for  errors  in  law.  Error  in  fact  is  cor- 
rected by  the  writ  sought  in  this  case.  Jt  will  correct  a  mis- 
take of  the  clerk. 

But  the  facts  constituting  the  error  must  be  properly 
pleaded.  Assignmoits  of  error  are  regulated  as  pleas  are. 
Errors  of  fact  and  errors  of  law  cannot  be  united  in  Ae 
same  assignment;  nor  two  independent  fioicts.  I  contend 
the  court  ^ould  not  have  noticed  the  assignment.  6  Cim* 
Dig.  Err.  468,  5.  3,  p.  16.  FUxh.  Jf.  B.  46. 
56  V.9 
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The  assignment  being  informally  and  badly  pleaded^  should 
not  have,  been  sustained  below.  Instead  of  concluding  is- 
suably  to  the  country^  it  concludes  with  a  verification ;  hut 
independent  of  all  questions  of  fonn^  will  this  writ  lie  in  this 
cause? 

The  first  ground  of  error  was  matter  in  abatement  exdi^- 
sively.  If  a  defendant  pleads  over,  he  waiyes  matter  ia 
abatement.  6  Randolph^  110,  120.  Matter  of  abatement 
waived,  is  not  ground  of  a  writ  of  error  coram  nobis.  10 
Fin.  Jibrid.  Error j^  B.  Pa.  2y  ^ec.  %  10.  A  plea  to  the  ac- 
tion, any  act  in  affirmance  of  the  writ  is  a  waiver  of  this  writ. 
6ro9venor  and  l^henSy  10  Mod.  166.  9Vm.Jlb.  529,  JW  Jl. 
sec.  16. 

The  second  ground  is  matter  either  in  bar  or  in  abatement, 
and  so  not  good  under  this  writ.  It  is,  however,  in  abate- 
ment; it  is  to  the  disability  of  the  plaintiff,  .^rch.  Civil 
Plea.  299.  When  matter  is  pleaded  and  over-ruled,  it  cannot 
be  repeated  in  this  form.  10  Fin.  M.  2.  PUzh.  JV.  B.  bOi 
6  Com.  Dig.  459. 

Pratt,  for  the  appellee. 

The  pleas  offered  on  behalf  of  the  plaintiff  in  error,  in  the 
first  cause,  in  which  she  was  defendant^  that  the  plaintiff  ii^ 
that  action,  Hawkins^  was  a  slave  and  dead,  having  been  re- 
jected on  the  ground  of  being  too  late  under  the  rules  of  the 
county  court,  and  no  appeal  lying  firom  such  rejection,  no 
other  remedy  remained  to  coirect  this  erroneous  proceeding 
but  the  one  afforded  by  the  writ  of  error  coram  nobis.  Ma^ 
rine  Ins.  Co.  vs.  Hodgson^  6  Crancky  217.  The  remedy  b 
given  in  this  form  on  the  ground  of  policgr.  A  dead  man 
cannot  prosecute  a  cause.  A  slave  cannot  contract.  The 
act  of  the  court  deprives  us  of  those  defences,  and  if  not  re- 
mediable in  this  form,  the  judgment  must  remain. 

This  appeal  should  be  dismissed.  The  nature  of  the  pro- 
ceedings demonstrate  this.  It  is  an  inquiry  into  facts,  and 
intended  to  correct  errors  of  feet.     2  SeUon^s  Prac.  400. 

Where  a  court  has  power  to  issue  a  writ  to  correct  its  own 
errors,  it  cannot  be  that  an  appeal  lies  firom  a  judgment  maldhg 
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the  correction.  Amendments,  grants,  or  refusals  of  new  trials, 
which  are  all  of  a  kindred  character  to  the  action  of  the  court 
in  this  cause,  are  not  the  objects  of  an  appeal.  The  court 
below  is  better  able  to  judge  of  the  propriety  of  its  action  on 
such  matters  than  the  appellate  court 

Again :  an  appeal  will  not  lie  here,  for  the  judgment  is  not 
/inaland  cosclusive.  It  is  not  a  final  judgment  for  the  plain- 
titL  In  terms,  it  restores  the  defendant  and  gives  costs,  but 
those  are  merely  the  costs  of  the  proceedings  to  restore :  a 
judgment  for  costs  in  this  particular  case.  BoteUr  and  BtU 
vs.  StaU^  use  CheWy  7  GUI  and  Johns.  113.  This  judgment 
restores  the  suit,  puts  the  plaintiff  under  a  new  rule  to  plead, 
and  permits  the  parties  to  urge  new  defences.  But  suppose 
the  proceedings  regular,  and  the  writ  properiy  grantaUe,  and 
the  appeal  well  taken,  then  was  the  decision  proper.  A  slaye 
can  make  no  contract,  nor  maintain  any  action.  Hatt  vs. 
Mvllin,  6  H.  and  J.  190.  1  ChiUyj  386.  The  defence  here 
went  to  destroy  the  action.  It  was  a  plea  in  bar.  It  was 
refiised,  on  what  ground  does  not  appear.  That  the  court 
did  right  in  refusing  the  plea  is  not  sustainable.  Then  no 
other  course  was  left  but  the  writ  of  error  sued  out.  6  Com. 
Dig.  459*  3  B.  16.  There  were  two  assignments  of  errors. 
The  first  was  not  answered.  To  the  second,  there  is  a  de- 
murrer and  joinder.  The  defence  was,  plaintiff  a  slave.  The 
answer  in  law  was,  that  fact  is  matter  in  abatement.  We  in- 
sist it  was  in  bar,  and  no  other  remedy  left  us.  2  SeUany  401. 
If  we  have  been  guilty  of  duplicity  in  assigning  two  grounds 
of  error  in  one  assignment,  this  is  the  subject  of  special  de- 
murrer. 6  Com.  Dig.  462.  3  B.  18.  The  Jirsi  assignment 
was  never  tried.  No  issue  was  joined  on  it.  No  judgment 
taken  on  it.  Therefore  it  is  not  here.  A  judgment  in  favour 
of  a  dead  man  is  a  nullity.  No  execution  can  go  on  it.  Ad- 
ministration is  necessary  to  enforce  the  rights  of  the  dead. 
But  here  is  a  slave ;  no  administration  can  be  granted.  The 
judgment  is  of  no  avail,  for  by  no  mode  of  procedure  can  it 
be  enforced. 
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J.  M.  Causjn,  in  reply: 

After  stating  the  facts,  and  adverting  to  the  ori^al  pro- 
ceedings and  judgment  between  the  same  parties,  insisted 
that  it  was  not  until  after  the  rendition  of  tiie  second  judg- 
ment that  the  fact  of  slavery  had  been  presented  to  the  court 
as  a  defence  to  this  action.  Fire  years  after  tiie  origin  of 
the  controversy,  it  was  made  the  ground  of  re-instating  a 
cause.  The  &ct  alleged  was  in  the  knowledge  of  the  defen- 
dant in  the  action  firom  the  commencement ;  and  if  not  availed 
of  in  due  season,  his  own  laches  form  no  ground  of  complaint 

Pleas  in  bar,  may  be  put  in  at  any  time  i  if  they  are 
refused,  the  refusal  forms  a  proper  ground  of  exception  and^ 
appeal.  Union  Bank  vs,  Bidgely^  1  Her.  €nd  Gftff,  406. 
The  court  below  upon  this  writ,  proi^eeded  on  the  ground  of 
error  in  the  previous  proceedings — ^not  on  the  ground  of  error 
of  fact,  or  mistake  of  their  clerk. 

The  decision  below  prevented  the  f\ir&er  prosecution  of 
Ae  suit,  though  not  technically  a  final  judgment.  BoieUr  ^ 
Belt  v$.  State,  use  Chew,  7  GiU  and  John.  113.  Where  a 
judgment  is  stricken  out,  it  is  ertot  not  to  enter  the  continu* 
ances,  and  put  the  cause  in  a  position  for  trial ;  hence,  the 
ri^t  of  appeal  exists  here.  Munnikuyson  ts%  Dorset^  3  Har* 
and  Gill,  378.     State,  use  Sadler,  vs.  Cox,  R.  382. 

But  this  is  not  a  case  for  a  verit  of  ^or  coram  noKs-^ 
perhaps  this  is  not  a  writ  of  error  at  all.  It  is  a  ministerial 
writ  to  correct  the  errors  of  the  court* 

The  error  of  law — refusing  to  receive  pleas  must  be  cor* 
rected  in  another  form.  2  Tidd.  Pr.  1192.  Disability  to 
sue  is  a  proper  plea  in  abatement,  ^rch.  C.  P.  299.  A 
jdea  which  annuls  the  contract,  is  in  bar,  it  goes  to  the  merits, 

A  contract  between  a  third  party  and  a  slave  is  not  void. 
It  is  voidable ;  it  may  be  good  under  circumstances.  HaU 
vs.  MulUn,  6  Har.  and  John.  The  law  only  demands  that 
the  masWr  should  assent  to  the  slave's  contracts.  The  assent 
renders  them  valid.  The  slave  i^as  suffered  to  act  for  him* 
self.  A  master  permitting  a  slave  to  go  at  large  is  liable  to 
a  penalty ;  hence  a  presumption  of  freedom.     In  this  view» 
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the  contract  may  have  been  yalid,  and  the  policy  of  the  law 
is  against  an  examination  into  the  facts  at  this  distant  period. 
If  the  pleas  rejected  were  in  abatement,  the  rejection  was 
regular :  but  the  office  of  the  writ  of  error  has  been  mistaken 
in  this  case.     2  Tidd.  1191. 

Sp£Nce^  Judge,  delivered  the  opinion  of  the  court. 

A  writ  of  error  coram  nobisy  lies  to  correct  an  error  in  fact, 
in  the  same  court  where  the  record  is ;  as  if  there  be  error 
in  the  process,  or  through  de&ult  of  the  derk,  it  shall  be 
reversed  in  the  same  court,  by  writ  of  error  sued  thereon 
before  the  «ame  justices.     Sell&n^s  Pra.  399. 

But  of  an  error  in  law,  which  is  the  default  of  the  justices, 
the  same  court  cannot  reverse  the  judgment  by  writ  of  error ; 
nor  without  a  writ  of  error,  but  this  error  ought  to  be  re*- 
dressed  in  another  court,  before  other  justices,  by  writ  of 
error.     BtsJi.  Jf.  B.  49,  50. 

It  is  our  design,  in  reviewing  this  cause,  to  inquire,  firsts 
whether  the  errors  assigned  &11  within  that  class,  which  may, 
according  to  the  rules  and  principles  of  law,  be  revised  and 
corrected  by  vnit  of  error  coram  nobis;  namely,  whether  they 
be  errors  of  fect,'for  such  errors  only,  can  warrant  the  same 
court  to  reverse  a  judgment,  because,  error  in  fact,  is  not  the 
error  of  the  judges.  Therefore,  the  reversing  sui:^  judgin^nlL 
IB  not  reversing  their  own  judgment. 

The  first  error  assigned  was,  that  before  the  impetration  of 
the  writ  original  in  that  cause,  Thomas  HawkinSj  the  plain* 
tiff  in  said  suit  named,  was,  and  for  a  long  time  before,  had 
been  dead»  The  &ct  here  assigned  for  error,  was  pleaded  by 
the  defendant  and  rejected  by  the  county  court,  before  the 
judgment ;  upon  the  ground,  that  being  a  plea  in  abatement,  it 
was  pleaded  too  late  under  the  rules  of  the  court ;  this  appears 
by  the  statement  of  facts  agreed  to  by  the  counsel  in  the  cause. 

We  are  of  opinion  that  the  death  of  HawkmSy  the  plaintiff, 
before  the  impetration  of  the  vmt,  was  matter  proper  to  be 
pleaded  in  abatement.  Death  of  plaintiff  before  suit,  pleaded 
in  abatement  1  Chit.  P.  86.  All  matters  of  abatement  in 
and  before  the  writ  should  be  pleaded. 
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But  whether  the  county  court  properly  rejected  this  plea  or 
not,  can  huve  no  influence  upon  the  conclusion,  for  if  they 
correctly  rejected  this  plea,  their  act  could  never  form  the 
ground  of  reversal ;  and  if  the  court  erroneously  rejected  the 
plea,  it  was  an  error  of  the  court,  and  does  not  belong  to  that 
class,  which  may  be  corrected  by  writ  of  error  coram  nobii  ; 
80  that  the  first  error  assigned  could  in  no  aspect  of  the  case, 
be  a  ground  for  reversal  of  the  judgment  in  proceeding  coram 
nobis. 

The  second  error  assigned  by  the  plainti£f  in  error  is,  that 
at  the  time  of  making  the  bill  obUgatoiy,  the  said  Thomoi 
Hawkins  J  the  person  named  in  the  writ  original  in  this  cause 
as  plaintiff,  was  and  always  continued  to  be  a  slave.  This 
plea  also  was  rejected  by  the  county  court ;  on  what  ground, 
the  record  does  not  inform  us ;  but  whether  the  court  were  in 
error  or  not,  cannot  affect  this  decision.  If  it  were  error,  it 
was  error  in  law,  and  manifestly  does  not  belong  to  the  class 
of  errors  which  may  be  corrected  by  proceeding  in  error 
coram  nobis^  and  surely,  if  the  court  were  right  in  rejecting 
this  plea,  it  cannot  be  made  properly  a  ground  for  reversing 
their  judgment* 

The  only  remaining  question  for  our  adjudication  in  this 
case  is,  whether  die  act  of  the  county  court  brought  before 
us  on  this  appeal,  is  one  from  which  an  appeal  will  lie. 

The  court  revoked,  annulled,  and  set  aside  as  entirely  void, 
the  judgment  against  Catharine  BowiSj  and  restored  her  to 
all  things  which  by  reason  of  the  judgment  she  had  lost,  and 
rendered  judgment  in  favour  of  the  said  Catharine  Bowie  for 
her  costs.  Now,  if  reversing  the  original  judgment  and 
awarding  costs  to  the  plaintiff  in  error  in  this  proceeding  in 
error  coram  nobis^  was  not  so  far  final  as  to  fall  within  that 
class  of  judicial  acts  from  which  an  appeal  will  lie  to  this 
court,  we  cannot  see  the  reason,  nor  can  we  well  conceive  of 
any  remedy  the  parties  would  have,  if  the  county  courts  were 
to  undertake  to  vacate  and  annul  all  the  judgments  on  their 
records.    We  therefore  reverse  the  judgment. 

JUDOBfSNT  BETEftSED. 


Digitized  by 


Google 


OP  MARYLAND.    •  4S9 


The  Union  Bank  v$.  The  Planters'  Bank.— 1888. 

The  Union  Bank  of  Georgetown  vs.  The  Planters' 
Bank  of  Prince  George's  Countjt,  Md. — June,  1838* 

When  accounts  are  rendered  by  one  banking  institution  to  another,  according 
to  a  proved  usage  between  them,  and  when  it  was  ftirtber  proved,  that  io 
case  either  objected  to  the  account  of  the  other,  it  was  the  usage  for  tb« 
objecting  bank  to  give  notice  thereof  to  the  other,  in  the  absence  of  such 
objection,  the  juiy  may  infer  that  the  bank  receiving  the  account  acquiesces 
in  its  correctness. 

The  circumstance  that  the  bank  receiving  the  account  has  suspended  pay- 
ment and  general  banking  operations,  can  make  no  difference,  when  it  was 
in  proof  that  such  bank  was,  notwithstanding,  engaged  in  settling  up  its 
business. 

When  a  bank  holding  deposites  has  suspended  specie  payments,  the  act  of 
limitation  runs  against  the  depositors^  from  the  time  the  fact  of  such  sus- 
pension is  known  to  them. 

Although  the  county  court  may  have  erred  in  the  direction  given  by  them  to 
the  jury,  this  court  wHl  not  reverse  the  judgment,  if  the  party  appealing 
has  not  been  prejudiced  by  the  error, 

A  party  cannot  avail  himself  of  the  exception  in  the  act  of  limitations,  io 
&vour  of  accounts  between  merchant  and  merchant,  concerning  the  trade 
of  merchandise^  without  relying  on  such  exception  in  his  pleadings. 

Appkal  from  Prince  George* 8  county  court, 

This  was  an  action  of  assumpsit^  commenced  on  the  11th 
November^  1834,  by  the  appellants  against  the  appellees. 
The  plaintiflfe  below  declared  for  money  had  and  received ; 
money  lent  and  advanced;  paid,  laid  out,  and  expended; 
and  upon  an  insimul  cotnptUassent.  The  defendants  pleaded 
non-iusuwpsit ;  non-assumpsit  infra  ires  annosy  and  actio  non 
infra,  &c.     On  these  pleas  issues  were  joined. 

At  the  trial  of  the  cause  the  following  exceptions  were 
taken: 

1st  ExcEPTiolr. — In  this  case,  the  plaintifis,  an  incorpo- 
rated bank  of  the  District  of  Cblumbia,  proved  by  a  compe- 
tent witness,  that  between  the  years  1820  and  1829,  inclu- 
sive, it  had  extensive  mutual  dealings  with  the  defendants,  a 
banking  corporation  of  the  state  of  Maryland,  consisting  of 
mutual  remittances,  for  collection  and  credit,  which  remit- 
tances  as  collected,  according  to  the  well  established,  and 
mutuaHy  understood,  usage  of  banking,  were  to  be  by  the 
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party  receiving  them,  credited  on  its  books,  to  the  party 
sending  them,  and  to  be  held  as  deposites,  and  subject  to  the 
drafts  of  the  said  last  party.  That  on  the  16th  December, 
1828,  and  22d  day  of  August,  1829,  the  plaintiffii,  according 
to  the  general  banking  usage  in  such  cases,  rendered  to  the 
defendants,  in  letters  of  those  dates,  addressed  by  the  cashier 
of  plaintiffs,  respectively,  to  the  cashier  and  president  of  de- 
fendants, accounts  of  such  mutual  dealings  in.  detail.  One 
account  commencing  April  1st,  1827,  and  ending  December 
16th,  1828,  and  the  other  extending  thence  to  August  9th) 
1829 ;  showing  a  balance  due  to,  and  claimed  by  plaintiffii 
from  defendants,  by  first  account,  of  ^76.31,  and  by  the 
second  account,  of  $797.02,  which  letters  were  in  the  fol- 
lowing terms : 

Dear  Sir^ — I  cover  for  our  credit  with  you,  E.  Belt's  check 
on  your  bank  for  $486.75 ;  J.  R.  Magruder's  check  on  your 
bank  for  $9 ;  and  I  enclose  a  copy  of  our  account,  showing  a 
balance  due  us  of  $676.31.  The  account  commences  April 
1st,  1827.  I  am  your  ob*t, 

D.  English,  Cashier. 

Union  Bank  of  Oeorcktown, 
.Ougust  22d,  1829. 
J.  R.  Magruder,  Preset  Planters^  Bank. 

Dear  fiSr, — I  cover  a  copy  of  our  account  since  last  ren- 
dered, shewing  a  balance  due  us  of  $797.02.  We  have  of 
your  notes  $2,526,  and  J.  Johnson's  check  for  $22.89»  The 
notes  and  check  sent  on  Tuesday  after  you  closed.  July 
25th,  I  wrote  Mr.  T.  that  we  had  $1,500,  and  you  will  see 
by  a  prior  letter  when  we  had  $1,000;  when  I  requested 
him  to  retain  as  many  of  ours,  but  received  no  answer  to 
either.  The  notes  falling  due  hereafta*,  I  hope  you  will 
receive  the  amount,  and  transmit  the  money  to  us. 

And  the  said  president,  on  the  25di  day  of  last  month, 
acknovdedged  said  letter  and  account,  by  the  following  letter, 
to  wk: 


Digitized  by 


Google 


or  MARYLAND.  441 


The  UnioQ  Bunk  vt.  The  Planten'  Bank.— 188S. 

PuiNTERs'  Bank  of  Prince  Oe oboe's  Oountt, 

Jlugust  25th,  1829. 

Dear  Sir, — ^Your  two  letters  of  the  22d  were  received  by 
the  mail  yesterday.  One  enclpsing  a  copy  of  your  account^ 
showing  a  balance  in  your  favour  of  $797  02.  The  only  note 
for  collection  deposited  by  you,  and  not  overdue,  is  Sas3- 
eer's,  due  7-lOth  September,  and  this  you  had  better  direct 
to  be  returned  to  you,  for  he  may  insist  upon  paying  it  in  the 
paper  of  this  bank,  which  I  am  not  prepared  to  say  he  would 
not  have  a  right  to  do.  Ray's  draft  on  J.  A.  Magruder  is 
oot  paid.  Our  board  has  come  to'the  determination  to  make 
no  distinction  between  depositors  and  bill-holders,  under  any 
circumstances.  The  paper  which  you  hold,  I  would  advise 
you  to  deposite,  and  take  a  certificate  for  it.  Your  accoimt 
shall  be  examined  and  adjusted  as  speedily  as  possible ;  at 
present  we  are  very  much  engaged. 

In  haste,  dear  sir,  yours,  very  respectfully, 

J.  R.  Magruder,  President. 

Addressed  and  sent  to  the  cashier  of  plaintiffs,  and  since 
that  time  the  plaintiffs  have  received  no  notice  from  defendants 
of  objection  to,  or  denial  of  the  said  account,  or  any  part 
ttiereof,  or  refusal  to  account  with  plaintiff  for  the  claim 
therein  made,  until  a  short  time  less  than  three  years,  before 
the  11th  day  of  November,  1834,  when  the  present  action 
was  brought. 

And  the  plaintiffs  then  further  proved,  that,  during  all  the 
period  aforesaid,  it  was  the  general,  well-established,  and  re- 
cognized usage  of  banks,  in  cases  of  such  mutual  dealing  as 
aforesaid,  that  the  same  should  be  adjusted  and  settled  in  the 
following  manner :  one  party  desiring  an  adjustment,  renders 
a  full  account  of  the  mutual  dealings  between  the  parties,  as 
exhibited  by  its  books ;  which  account  is  compared  by  the 
party  receiving  it  with  its  books,  and  if  any  discrepancies 
appear  on  such  examination,  a  statement  of  the  differences, 
called  a  reconciling  statement,  is  returned  for  explanations  to 
the  party  furnishing  the  original  account ;  and  so  mutual  ex-  . 
planations  are  made  and  received,  backwards  and  forwards^ 
66  T.9 
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by  the  parties,  until  aH  the  differences  are  reconciled,  or 
finally  denied.  And  that  it  was^  and  is,  the  usage  and  cus- 
tom of  banks  to  infer  and  assume,  from  the  absence  of  any 
report  of  differences  on  an  account  rendered  as  aforesaid,  the 
correctness  of  such  accounts  ;*  that  there  u>as  na  difference  as 
fo  such  usage  or  custom,  when  one  of  the  banks  had  sus-^ 
pended  specie  payments.  And  thereupon  the  plaintifis  prayed 
the  court  to  instruct  the  jury  that  on  the  proof  aforesaid  given 
in  evidence,  they  may  infer  an  acquiescence  on  the  part  of  the 
defendants,  in  the  correctness  of  such  original  aecount  so  ren- 
dered as  aforesaid  by  the  plaintiffs,  although  it  was  also  given: 
in  evidence  by  defendants  that  on  the  lOdi  of  August,  1829, 
specie  payments  were  suspended  by  defendants,  and  they  have 
not  since  resumed  active  banking  operations,  which  <tuspen- 
sion  was  known  to  plaintifi&  in  August,  1829,  but  have  con- 
fined themselves  to  adjusting  and  settling  their  old  business.. 

The  Court,  Dorset,  A.  J.,  refused  to  give  the  instruction^ 
and  the  plaintiffs  excepted. 

2d  ExcEPTiOK. — In  addition  to  the  evidence  contained  itt 
the  preceding  bill  of  exceptions,  which  it  is  agreed  shall  make 
a  part  of  this  exception,  the  plalntifl^  further  to  support  tEe 
issues  on  their  part  joined,  offered  evidence  to  the  jury  of  a 
balance,  amounting  to  several  hundred  dollars  due  them  from 
the  defendants,  resulting  from  the  mutual  dealings  between 
them  as  banking  institutions,  as  set  forth  in  said  former  bill  of 
exceptions  terminating  on  the  8th  of  August,  1829.  An(F 
they  further  read  to  the  jury  the  following  letters ;  the  first  twa 
from  the  plaintiffs  to  the  defendants,  and  the  latter  from  die 
defendants  to  the  plaintiffs. — See  ante  page  440-41. 

And  also  proved,  that  a  few  months  previous  to  the  insti- 
tution of  this  suit,  Robert  W.  Bowie,  the  president  of  the 
Planters^  Banky  said  to  the  president  of  the  Union  Banky  tha^ 
he  would  submit  the  account  of  the  Union  Bank  to  a  board  of 
directors  of  his  bank,  but  did  not  admit  or  deny  the  correct- 
ness of  said  account.  Thereupon  the  defendants  proved,  by 
competent  testimony,  that  at  the  date  of  the  plaintiffs*  letter 
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of  the  22d  August,  1829,  above  referred  to,  it  was  known  to 
diem  that  the  defendants  had  suspended  specie  payment,  and 
discontinued  active  banldng  operations,  which  event  occurred 
on  the  10th  of  August,  1829,  as  was  also  proved  by  the 
defendants;  and  they  further  proved,  that  a  public  notice, 
announcing  that  fact  to  the  public,  was  published  in  the 
newspapers  in  the  District  &(  Columbia,  Baltimore,  and 
Annapolis,  at  the  time,  in  the  following  terms : 

"  Whereas,  the  very  general  prevalence  of  reports  injurious 
to  the  credit  of  this  institution,  have  produced  such  incessant 
demands  for  specie,  that  in  the  opinion  of  the  board  it  has 
become  necessary,  at  least  for  a  period,  to  suspend  the  re- 
demption of  its  paper.  In  adopting  this  course,  the  board  of 
directors  consider  it  their  duty  to  assure  the  creditors  of  the 
institution,  that  the  funds  of  the  bank  are,  in  their  opinion, 
abundantly  sufficient  to  discharge  all  its  obligations,  so  £oon 
as  the  sameean  be  made  available;  and  they  are  also  justi- 
fied in  the  belief,  that  the  period  when  this  oan  be  effected  is 
not  far  distant  The  board  likewise  make  known  to  the 
stockholders  that,  so  far  as  they  can  at  this  time  determine  of 
the  situation  of  the  bank,  they  entertain  a  decided  conviction 
that  there  will  not  be  ultimately  a  considerable  .loss;  indeed, 
they  are  persuaded  there  will  be  none,  because  it  is  not  be- 
lieved diat  the  amount  of  bad  debts  will  be  more  than  equal 
to  the  surplus  profits.  The  board,  therefore,  whilst  they  ear- 
nestly advise  the  bill-holders  and  depositors  to  submit  to  no 
sacrifices,  feel  themselves  perfectly  warranted  in  holding  out 
to  the  stockholders  the  prospect  of  full  indemnity.  It  is  in 
contemplation  to  appoint  a  committee  to  investigate  carefully 
the  affairs  of  the  bank,  and  when  the  same  shall  be  completed, 
a  full  exposition  of  its  situation  will  be  laid  before  the  public. 
Resolvedj  therefore,  that,  until  further  notice,  the  paper  of  the 
Planters'  Bank  of  Prince  (Jeorge's  County  will  not  be  re- 
deemed, and  that  the  president  cause  this  preamble  and  re- 
solution to  be  communicated  to  the  public,  by  inserting  a 
copy  in  one  or  more  newspapers  in  the  District  of  Columbia, 
and  the  cities  of  Baltimore  and  Annapolis,  and  by  putting  one 
at  the  door  of  the  banking-house.'' 
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And  ibereapon  the  defendants,  by  their  counsel,  prayed  the 
court  to  instruct  the  jury  diat  if  they  should  belieye,  fh)m  the 
evidence  in  the  cause,  that  more  than  three  years  had  elapsed 
between  the  commencement  of  the  present  suit  and  the  termi- 
nation of  all  dealings  between  the  plaintiffs  and  defendants, 
that  in  that  case  the  plea  of  limitations  is  a  bar  to  the  plaintilSs' 
recovery  in  the  present  action,  unless  the  plaintiff  can  pro- 
duce some  recognition  of  indebtedness,  or  promise,  by  the 
defendants,  -within  three  years  next  before  the  commencement 
of  this  suit,  or  since,  to  pay  the  plaintifis'  claim.  And  se- 
condly, the  defendants,  upon  the  evidence,  further  prayed  the 
court  to  instruct  the  jury  that  the  cause  of  action,  if  any,  in 
this  cause,  accrued  at  least  as  early  as  the  juiy  shall  find  that 
all  dealings  between  the  parties  terminated ;  and  if  the  jury 
shall  find  that  said  dealings  terminated  three  years,  or  more, 
before  the  institution  of  the  present  suit,  that  then  the  plea  of 
the  act  of  limitations  is  a  bar  to  the  plaintiff*  right  of  action, 
unless  the  juiy  shall  find  from  the  evidence,  that  within  three 
years  next  preceding  the  impetration  of  the  original  writ  in 
this  cause,  or  since,  the  defendants  acknovrledged  an  indebt- 
edness to  the  plaintiff,  or  promised  or  assumed  to  pay  the 
amount  of  their  claim,  or  some  part  of  it.  Which  instruc- 
tions, so  prayed  by  Hbe  defendants,  the  court  granted.  Hie 
plaintifi  excepted. 

The  verdict  and  judgment  being  against  them,  they  brought 
the  cause  to  this  court,  where  it  was  argued  before  Buch- 
ANAN,  C.  J.,  Aecher,  Dorset,  Chambers,  and  Spence,  J. 

C.  Cox,  for  the  appellants. 

This  is  an  action  brought  in  the  Prince  George's  county 
court  by  the  aj^llants,  a  foreign  incorporated  banking  com- 
pany, against  the  appellees,  a  domestic  company  of  like  cha- 
racter, to  recover  a  trance  due  on  their  mutual  dealings  as 
bankers,  consisting  of  reciprocal  remittances  of  money,  biUs, 
checks,  and  notes  for  collection  and  credit,  and  which,  when 
collected  were,  accorjding  to  the  well  estabKsbed  usages  of 
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banks  and  the  common  understanding  of  the  parties,  held  as 
depodUs  for  the  use  of  the  remitting  party,  and  to  be  paid 
Over  on  their  draft.     See  1st  and  2d  bills  of  exceptions. 

In  most  of  its  essential  features,  the  claim  of  the  appellants 
is  similar  to  that  of  the  Farmers  and  Mechanics' Bank  of 
Creorgetown,  against  the  same  defendants,  tried  at  the  last 
term  of  this  court.  The  counsel,  too,  in  both  cases  are  the 
aame  here  and  in  the  court  below ;  and  in  both  cases,  it  was 
the  common  understanding  of  the  counsel,  and  so  conceded 
to  the  €0urt  and  jury,  that  bank  deposites  are  to  be  paid  to 
the  depositor  on  demand,  at  the  counter  of  the  bank ;  and 
with  this  conceded  understanding,  both  causes  were  tried  be^ 
low.  This  understanding  of  counsel  is  noticed,  in  the  opi* 
nion  of  this  court,  in  the  case  tried  here  at  the  last  term,  aAer 
both  die  trials  below,  and  will  now  be  recognized.  In  the 
opinion  of  this  court  referred  to,  it  is  setded  that  this  usage 
as  to  bank  deposites,  will  not  be  judicially  recognized  without 
proof.  But  this  court  seeing  that  die  usage  was,  or  might 
probably  have  been,  susceptible  of  proof,  would  not  be  dis- 
posed, in  the  circumstances  of  this  case,  to  conclude  die  ap- 
pellants from  the  benefit  of  such  proof,  did  it  not  sufficiently 
appear  on  the  record ;  and,  it  is  submitted,  would  feel  the 
justice  of  remitting  the  cause  to  the  court  bdow  undera  j>ro« 
cedendoj  that  the  rights  of  the  appellants  might  not  be  sacri- 
ficed by  reason  of  a  defect  influenced  by  the  appellees'  con* 
cession.  It  is  believed,  however,  that  the  record  does  ex* 
hibit  competent  evidence  of  the  usage ;  for  it  is  there  shown, 
that  the  deposites  were  payable  only  on  the  drafts  (or  checks) 
of  the  depositors  on  the  bank. 

The  question  then  occurs  on  the  operation  of  the  act  o[ 
suspension  of  the  defendants,  to  change  the  pre-existing  fidu* 
eiary  relation  of  the  parties.  The  general  principle,  that  such 
act  supersedes  the  necessity  of  draft  or  other  demand  by  the 
depositor,  since  the  decision  of  this  court  already  referred  to, 
hhecam%  ret  judicata^  and  is  no  longer  open  for  discussion. 
But  that  decision  does  not  establish  that  the  former  fiduciaiy 
Delation  between  the  parties  may  not  be  renewed  and  conti- 
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nued,  with  modifications  adapted  to  the  altered  position  of 
the  suspending  bank,  so  as  to  prevent,  alike,  an  action  and 
the  running  of  the  statute  of  limitations ;  and  the  present 
position  of  the  banks  in  general  throughout  the  country,  ad* 
monishes  the  court  of  the  mischief  that  such  an  extension  of 
the  decision  might  produce,  and  will  constitute  a  strong  argu- 
ment against  it.  As  is  well  known,  we  have  in  our  country 
a  double  currency ;  first  the  constitutional  currency  of  coin, 
and  secondly,  the  conventional  currency  of  paper,  the  ecmve- 
nience  of  which  has  caused  it  for  the  most  part  to  supersede 
the  use  of  the  other.  The  great  object  of  banks  is  to  create 
the  paper  currency,  and  it  has  a  credit  and  value  graduated 
by  its  convertibility  into  coin.  If  immediately  convertible,  it 
is  of  equal  value  with  the  coin ;  if  otherwise,  it  still  has  a  value 
and  credit  graduated  by  the  estimate  of  its  ultimate  converti- 
bility. This  is  illustrated  by  the  market  of  suspended  bank 
paper  at  different  period?  of  the  banking  history  of  the  coun- 
try, both  when  the  suspension  has  been  general,  and  when  it 
has  been  only  partial.  A  convention  may,  therefore,  well  be 
entered  into  between  depositor  and  suspended  bank,  and  be 
sanctioned  by  law,  whereby  the  pre-existing  fiduciary  rela- 
tion between  the  parties  shall  be  continued,  with  the  only 
modification  (adapted  to  the  changed  position  of  the  bank) 
that  during  the  period  of  the  suspension,  the  drafts  of  the  de- 
positor shall  only  be  payable  in  the  paper  of  the  suspended 
bank,  or  its  equivalent.  Such  convention  may  be  express  or 
implied.  It  is  by  no  means  unreasonable,  in  cases  like  the 
present,  where  the  ultimate  solvency  of  the  suspending  bank 
is  unquestionable,  and  there  is  a  certain  demand  by  the  debtors 
of  the  bank  for  such  paper  to  discharge  their  debts,  in  which 
it  is  to  all  intents  as  available  as  coin.  In  the  absence  of  any 
negation  by  the  suspending  bank,  its  accession  to  such  con- 
vention is  fairly  to  be  inferred;  and  it  is  submitted,  that  it 
may  be  fairly  held  to  be  a  case  for  the  election  of  the  depo- 
sitor, whether  to  consider  the  fiduciary  relation  as  continued 
or  closed. 

Here,  however,  it  is  submitted,  that  the  mutual  accession 
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of  parties  to  the  convention,  for  the  continuance  of  their  fidu-^ 
ciary  relation,  may  be  fairly  inferred  from  the  record ;  from 
the  limited  extent  of  the  suspension,  as  shown  by  the  pream-' 
ble  and  resolution^  of  the  defendants ;  from  the  subsequent 
correspondence  and  verbal  communication  between  the  par-* 
ties  and  their  agents ;  and  the  transmission  and  sanction^  a» 
shown  in  the  first  bill  of  exceptions,  of  the  mutual  accounts* 
It  may  be  here  observed,  too,  that  this  preamble  and  resolu-^ 
tion  of  suspension,  extend  only,  by  their  term»,  to  the  bill-' 
holders,  and  not  to  the  depositors  of  the  baid^s.  These  dis-^ 
criminations  between  bill-holders  and  depositors  are  common^ 
and  many  instances  are  now  being  exhibited,  by  different 
banks  of  the  country.  The  utmost  length,  therefore,  that 
the  court  below  could  properly  go  for  the  extension  of  the 
act  of  suspension  to  depositors,  was  to  leave  it  as  a  matter  of 
evidence  and  construction  for  the  jury ;  and  so  far  as  any  of 
the  instructions,  or  refusals  to  instruct,  by  that  court  proceed, 
on  the  assumption  of  such  extension,  H  is  error. 

The  court'^s  refusal  to  grant  the  prayer  of  the  appellants  in 
the  first  bill  of  exceptions  was  erroneous,  alike  on  the  proof 
given  of  the  usage  and  custom  of  banks,  as  on  general  prin- 
ciples.    Starkie  on  Evid.  pt.  4,  p.  37. 

The  court  also  erred  in  the  instructions  contained  in  the 
second  bill  of  exceptions,  that  without  reference  to  the  period 
of  the  appellees'  suspension,  the  statute  of  limitations  com- 
menced to  run  against  the  appellants'  claim  from  the  termi- 
nation of  the  dealings  between  the  parties.  These  last  in- 
structions clearly  assume  to  decide  peremptorily  that  the 
ordinary  relation  between  bank  and  depositor  authorizes  an 
immediate  action  by  the  latter  without  previous  demand  and 
refiisal  of  the  deposites ;  and  reject  in  advance  any  evidence 
that  the  depositor  might  have  been  prepared  to  offer,  of  an 
usage  requiring  a  previous  demand  at  the  counter.  If  there 
be  error  in  either  bill  of  exception,  the  court  will  reverse  the 
judgment  and  award  a  procedendo,  for  it  will  not  undertake 
to  pronounce  on  the  ability  of  the  appellants  if  not  thus  inter- 
lupted  in  their  proof,,  to  make  out  their  demand  by  competemt 
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evidence,  covering  every  requisition  of  the  law  of  this  court 
as  settled  by  the  case  of  the  Farmers  and  Mechanics'  Bank 
of  Greorgetown. 

Should  the  court  hold  the  aforegoing  positions  untenable^ 
this  alternative  view  is  respectfully  submitted : 

The  appellant  are  admitted  on  the  record  to  be  a  foreign 
banking  company,  as  the  appellees  are  a  Uke  domestic  com- 
pany. These  companies  are  merchants.  The  term  mer- 
chant is  in  England,  according  to  the  general  acceptation  of 
the  word,  confined  to  him  who  buys  and  sells  any  commodi- 
ties in  gross,  or  deals  in  exchange:  that  traffics  in  the  way  of 
commerce  either  by  importation  or  exportation ;  or  that  car- 
ries on  business  by  way  of  commission,  vendition,  barter, 
permutation,  or  exchange^  &c.  Beame'^s  Lex.  Merc  Ed* 
ef  1752,  p.  31.  The  word  merchant,  includes  every  de- 
scription of  traders.  Mayor  of  London  vs.  Wilkes,  Salk. 
445.  12  Petersdorffy  Ah.  614.  Drawing  and  re-drawing 
bills  of  exchange  for  large  sums  and  a  continuation  of  it,  is 
a  trafficing  in  exchange.  Richardson,  et  al,  vs.  Bradshaw, 
€l  al,l  Atk.  128.  Drawing  bills  of  exchange  for  large  sums 
is  merchandising.  Hankey  vs.  Jones,  Cowp.  746,  751.  Now 
this  ^^  dealing  in  exchanges  "  is  one  great  object  of  all  banks, 
and  as  such  is  recognized  and  allowed  in  express  terms  in 
every  known  charter  of  incorporation.  And  the  accounts  in. 
the  present  case  are  such  ^^  as  concern  the  trade  or  merchan- 
dise between  merchant  and  merchant  which  are  not  residents 
within  this  province,"  in  the  terms  of  the  act  of  assembly, 
1715,  ch.  23,  sec.  2.  Bond,  et  al,  vs.  Jay,  7  Cranch,  350* 
In  the  trial  below  several  issues  were  submitted  to  the  jury, 
one,  the  general  issue,  and  others  on  pleas  of  the  statute  of 
limitations;  and  the  record  shows,  that  under  die  former  the 
appellants  showed  a  balance  due  them  of  several  hundrecl 
dollars.  On  this  issue  then,  the  appellants  were  entitled  to  a 
verdict,  and  the  general  instructions  of  the  court  below,  on 
all  the  issues,  that  the  appellants  were  not  entitled  to  recover, 
so  far  as  applicable  to  this  issue,  was  erroneous.  Is  this 
error  immaterial  ?    It  is  respectfully  submitted  diat  it  is  no^ 
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and  that  on  a  verdict  in  favour  of  the  appellants  on  this  issue^ 
they  might  have  claimed  a  judgment  in  their  favour.  It  may 
be  admitted  that  under  the  issues  on  the  pleas  of  the  statute 
of  limitations^  did  they  stand  alone,  the  appellants  could  not 
have  given  in  evidence  their  character  as  foreign  merchai^ts, 
and  that  this  should  have  been  made  a  matter  of  special  re- 
plication to  the  pleas.  But  the  record  shows  an  admission 
of  the  character  of  the  appeUants  as  foreign  merchants,  (under 
which  admission  the  cause  was  tried  below,)  and  proof  under 
the  general  issue  of  a  balance  of  several  hundred  dollars  due 
them  from  the  appellees,  the  result  of  their  mutual  dealings 
as  banks  in  the  proper  business  of  banks,  which  dealings 
were  not  vnthin  the  purview  of  the  statute  of  limitations,  but 
expressly  excepted  from  the  operation  thereof.  It  is  not  the 
case  of  a  mere  personal  privilege,  as  of  infancy,  &c.  where 
the  subject  matter  is  expressly  vrithin  the  statute,  but  the 
case  shows  a  claim  established  to  which  the  issues  on  the 
statute  of  limitations  never  would  be  applicable  in  any  cir- 
cumstances. 

J.  Johnson  and  Pratt,  for  the  appellees. 

This  suit  was  commenced  by  the  appellants  against  the 
appeUees  ob  the  11th  of  November,  1834,  and  was  brought 
to  recover  a  balance  claimed  to  be  due  the  plaintiffs,  upon 
accounts  between  them  as  banking  institutions,  the  last  item 
of  which  was  on  the  9th  of  August,  1829.  Five  years,  there- 
fore, and  more,  had  elapsed,  from  the  terminatbn  of  all  deal- 
ings between  them  and  the  institution  of  the  suit. 

To  the  declaration  which  contains  Uie  money  counts,  and 
an  insimul  comptUassenif  the  defendants  pleaded  nort'-assump^ 
fit  and  limitations,  to  which  there  were  issues,  and  the  first 
question  is,  whether  the  statute  is  a  bar  to  the  action. 

It  is  not  very  clear,  that  any  question  upon  the  act  of 
limitations  is  in  fact  raised  by  the  plaintiff'  prayer  in  the  first 
exception.  After  offering  proof  of  the  claim,  consisting  of 
dealings  between  the  parties  as  incorporated  banks  from  1820 
to  1829,  and  letters  from  each  to  the  other,  written  by  their 
57  T.9 
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respective  agents,  and  proof  of  the  usage  in  the  case  of  such 
accounts,  the  plaintiffii  prayed  ttie  court  to  instruct  the  jury, 
that  from  such  proof  they  might  infer  an  acquiescence  by  the 
defendants,  in  the  account  rendered  by  the  plaintiffs,  which 
prayer  the  court  refused  to  grant. 

Now,  from  the  frame  of  this  prayer,  and  the  evidence  upon 
which  it  is  founded,  it  is  rather  to  be  inferred,  that  the  pur- 
pose of  the  phintifls  was  to  establish  the  existence  of  their 
claim,  and  not  to  save  it  from  the  operation  of  the  statute  of  ^ 
limitations. 

The  plaintiffs  first  proved^  that  by  their  letters  of  the  16th 
December,  1828,  and  22d  August,  1829,  they  rendered  their 
accounts  to  the  defendants;  the  last  ending  on  the  9th  of 
August,  1829,  and  showing  a  balance  then  claimed  hj  the 
plaintifb,  of  ^797.02.  That  according  to  the  usage  among 
banks,  they,  the  plaintiffs,  had  a  right  to  expect,  that  if  any 
errors  were  aUeged  to  exist  in  these  accounts,  they  would  be 
pointed  out  by  the  defendants,  &c.  and  that  in  the  absence 
of  such  allegation  of  error,  the  plaintiffs  had  a  right  to  assume 
their  correctness ;  and  the  amount  of  their  prayer  is,  that  the 
jury  may  from  this  proof  do  the  same  thing — ^that  is,  may 
infer  the  acquiescence  of  the  defendants  in  the  correctness 
of  the  plaintiffs'  accounts.     ' 

The  prayer  does  not  assume  that  such  acquiesc^ice  will 
obstruct  the  running  of  the  statute  of  limitations,  nor  does 
the  court  say  that  such  will  or  will  not  be  the  case,  but  sim- 
ply, that  the  circumstances  adduced  by  the  plaintiffs  will  not 
authorize  the  jury  in  inferring  the  defendants'  acquiescence 
in  the  cortectness  of  the  account  rendered  them  by  the 
plaintiflb. 

But  waiving  this  objection,  and  conceding  that  the  ques- 
tion of  limitations  is  presented  by  this  exception,  it  is  insisted 
that  the  decision  of  the  county  court  is  perfectly  correct. 

There  is  not  in  this  case  any  evidence  of  a  usage,  that  the 
money,  bills,  or  notes,  sent  to,  or  deposited  with  the  defen- 
dants by  the  plaintiffs,  for  collection,  were  to  be  paid  at  the 
counter  <^  the  bank,  nor  do  the  prayers  assume,  nor  will  the 
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argument  yield  any  such  position.     That  any  usage  of  the 
kind  is  proved  is  not  pretended. 

The  prayer  in  the  first  exception  came  from  the  plaintiffs, 
and  for  its  assumptions  the  defendants  are  not  responsible ; 
but  in  fact  it  assumes  nothing  in  relation  to  the  mode  of  pay- 
ment. The  defendants'  prayers  in  the  second  exception  are^ 
simply^  that  limitations  are  a  bar,  if  the  jury  find  that  more 
than  three  years  had  elapsed  from  the  termination  of  the 
dealings  between  the  parties  and  the  comnlencement  of  the 
suit,  and  that  the  cause  of  action  accrued  as  early  as  the  jury 
shall  find  the  dealings  did  terminate,  unless  an  acknowledg- 
ment should  be  proved. 

These  prayers,  therefore,  assume  nothing  in  reference  to 
the  mode  of  payment 

But  suppose  such  to  have  been  the  case,  this  court  has 
already  decided,  in  the  case  of  the  Farmers  and  Mechanics' 
Bank  against  the  same  defendants,  that  such  usage  cannot 
be  judicially  recognized  by  the  court,  without  proof  of  its 
existence ;  though  in  that  case,  the  court  considered  the  ex- 
istence of  the  usage  to  have  been  assumed  in  the  prayers,  and 
yielded  impliedly  in  the  argument ;  neither  of  which  is  done 
here.  The  observation  in  the  notes  of  the  appellants'  coun- 
sel, that  the  counsel  for  the  Planters^  Bank  are  the  same  in 
this  case  as  in  the  former,  can  hardly  be  of  sufficient  force 
to  transplant  the  assumptions  of  the  one  case  to  the  other. 
There  would  be  about  as  much  propriety  in  taking  the  facts 
of  that  case  and  putting  them  to  this,  because  the  counsel 
happened  to  be  the  same. 

In  the  case  of  the  Farmers  and  Mechanics'  Bank,  the  de- 
fendants' first  prayer  was,  "  that  if  the  jury  should  find  that 
the  dealings  between  the  parties  terminated  in  1829,  and  that 
from  that  time  to  the  present  the  defendants  had  recognized 
no  indebtedness,  hut  had  refused  to  settle  and  allow  the  plain- 
tiffs^  cUnmj  that  limitations  is  a  bari" 

The  Court  of  Appeals  say,  that,  "the  county  court  was 
clearly  in  error  in  refusing  this  prayer,  the  act  of  limitations 
being  a  conclusive  bar  to  the  actioui  whether  the  defendants 
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have  re/used  to  settle  or  aUaw  the  daim  asserted  by  the  plain- 
t^s  ornoty 

And  they  further  say,  that  the  other  four  prayers  in  the  first 
exception  should  have  been  granted,  not  upon  the  special 
grounds  assumed  by  the  prayers,  but  upon  the  general  effect 
of  the  statute,  independently  of  such  special  grounds. 

This  decision,  it  is  confidently  insisted,  is  decisive  of  this 
case,  there  being  not  one  single  particle  of  evidence  of  that 
usage,  from  which  alone  a  contraiy  determination  could  be 
anticipated. 

But  there  are  other  grounds  for  the  afiirmance  of  the  judg- 
ment of  the  county  court  in  this  case,  even  if  the  usage  as  to 
payments  at  the  defendants'  counter  had  been  proved. 

It  is  in  evidence  here,  that  the  defendants  stopped  pay- 
ment, and  discontinued  active  banking  operations  on  the  lOth 
of  August,  1829,  and  that,  that  fact  was  known  to  the  plain- 
tiffs on  the  22d  of  the  same  month  and  year,  being  more  than 
five  years  before  they  commenced  their  suit. 

In  the  case  of  the  Farmers  and  Mechanics'  Bank,  the  de- 
fendants in  their  second  exception  proved  the  fact  of  suspen- 
sion, but  did  not  prove  that  the  plaintiff  knew  of  it;  and, 
upon  that  ground  alone,  this  court  decided  that  the  defen- 
dants' prayer  in  this  exception  should  not  have  been  granted, 
upon  the  assumption  of  the  existence  of  the  usage  in  reference 
to  payments  at  the  counter ;  though  this  court  reversed  the 
judgment  of  the  county  court  even  in  this  exception,  because 
they  assumed  such  usage  without  proof,  which  the  Court  of 
Appeals  say  they  were  not  warranted  in  doing ;  and  the  ac^ 
of  limitations  being  a  bar,  in  the  absence  of  such  proof, 
the  defendants'  prayer  in  this  exception  should  have  been 
granted. 

In  considering  the  opinion  of  the  county  court,  in  the  se- 
cond exertion,  in  the  case  of  the  Farmers  and  Mechanics' 
Bank,  this  court,  in  the  first  place,  assume,  that  they  are  to  , 
take  judicial  notice  of  the  before  mentioned  usage,  and  upon 
that  assumption  say,  that  limitations  would  not  run  against 
the  plaintifi,  unless  payment  of  their  claim  had  been  refused 
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by  the  defendants,  or  some  act  had  been  done  by  the  defen- 
dants (a  knowledge  of  which  is  brought  home  to  the  plain- 
tiffs )  dispensing  with  the  necessity  of  a  demand  of  payment  at 
the  counter  of  the  defendants.  And  the  court  further  say,  that 
**  such  dispensation  is  abundantly  Jumished  by  the  acts  of  the 
defendants  on  the  10th  of  August^  1829."  But  this  court  go 
on  to  say,  that  a  knowledge  of  those  acts  not  being  brought 
home  to  the  plaintiffs,  or  not  with  sufficient  conclusiyeness  to 
justify  the  county  court  in  assuming  the  fact,  they  did  right 
in  refusing  the  defendants'  prayer  upon  that  ground. 

The  acts  of  the  10th  of  August,  1829,  referred  to  by  the 
court,  were  the  suspension  of  specie  payments,  and  disconti- 
nuance of  active  banking  operations.  These  acts,  the  court 
say,  if  known  to  the  plaintiffs,  would  (eyen  in  case  the  usage 
referred  to  was  established)  dispense  with  the  necessity  of  a 
demand  at  the  counter  of  the  defendants,  and  from  the  time 
of  such  knowledge  put  the  act  of  limitations  in  motion  against 
the  plaintiffs.  In  the  case  now  before  the  court,  express 
knowledge  of  those  acts  is  brought  home  to  the  plaintiffs,  as 
early  as  the  22d  of  August,  1829,  more  than  fire  years  before 
suit  was  brought,  and  consequently,  even  assuming  the  usage 
to  be  proved,  the  claim  is  effectually  barred. 

The  counsel  for  the  appellants  adverting  to  the  general  con- 
dition of  the  banks  throughout  the  country,  admonishes  the 
court  against  the  danger  of  extending  the  doctrine  estab- 
lished in  the  case  of  the  Farmers  and  Mechanics'  Bank,  be- 
yond the  limits  which  the  facts  of  that  case  render  impera- 
tively necessary ;  and  whilst  he  admits  that  the  question  is 
now  no  longer  open,  that  a  suspension  of  specie  payments  by 
a  bank  supersedes  the  necessity  of  a  demand  at  the  counter, 
either  to  create  the  right  of  immediate  suit,  or  to  put  the  act 
of  limitations  in  operation,  nevertheless  contends  that  other 
circumstances  may  arise,  which  will  revive  or  continue  the 
former  fiduciary  relations  of  the  parties,  and  thus  prevent  the 
statutory  bar  from  attaching. 

Our  first  answer  to  this  view  of  the  case  is,  that  according 
to  the  express  language  of  this  court,  in  the  case  of  the  Far- 
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mers  and  Mechanics'  Bank,  mere  fiduciary  relations  between 
the  parties  to  a  suit,  will  not  fer  se  prevent  the  running  of 
the  act  of  limitations.  In  courts  of  law,  trusts  have  no  force 
in  opposition  to  the  statute^  except  as  indicating  the  time  at 
which  the  cause  of  action  accrued,  as  had  been  before  de- 
cided in  the  case  of  Green  vs.  Johnson,  et  ux,  3  GUI  and 
Johns.  391 ;  in  which  it  was  further  held  that,  at  law,  there 
was  no  such  head  of  pleading  as  trusts. 

Our  next  answer  is,  that  supposmg  a  conventional  arrange- 
ment between  depositor  and  suspended  bank,  that  the  drafts 
of  the  former  should  be  paid  in  the  paper  of  the  suspended 
bank,  or  its  equivalent,  during  the  suspension,  (as  is  sup- 
posed in  the  argument  of  the  appellants'  counsel,)  and  thus 
render  a  demand  necessary  at  the  counter  of  the  bank  of  pay- 
ment in  such  medium,  before  a  right  of  action  would  arise, 
there  is  not  in  this  case  a  shadow  of  proof  of  any  such  con- 
vention. Before,  therefore,  the  court  can  adopt  any  such 
hypothesis,  they  must  assume  the  existence  of  such  conven- 
tion, in  the  absence  of  all  attempts  to  prove  it ;  and  in  addi- 
tion to  that,  they  must  assume  that  payment  in  the  medium 
spoken  of,  was  only  to  be  made  at  the  counter  of  the  bank, 
vnthout  any  evidence  of  a  usage  to  that  effect.  And  this  the 
court  is  asked  to  do,  with  the  fact  of  their  opmion  in  the  case 
of  the  Farmers  and  Mechanics' Bank  against  these  appellees; 
though  in  that  case,  they  expressly  say,  that  they  can  take  no 
judicial  notice  of  such  usage  without  proof;  although  its 
existence  was  impliedly,  at  least,  assumed  in  the  defendants' 
prayers,  and  in  the  argument  on  both  sides  in  this  court 

But  apart  firom  lliese  considerations,  which  are  deemed 
conclusive  upon  ibis  point,  it  is  not  perceived  how  the  pre- 
B&it  condition  of  our  bankmg  institutions  can  have  any  influ- 
ence upon  the  decision  of  this  case,  even  if  the  court  can  take 
judicial  notice  of  their  condition. 

The  suspension  of  the  Planters^  Bank  occurred  on  the  lOth 
of  August,  1829,  and  the  general  suspension  not  until  May, 
1837.  It  is  difficult  to  imagine,  therefore,  how  arrangements 
which  are  supposed  to  be  the  result  of  a  state  of  things  oc- 
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curring  seven  years  afterwards,  can  be  attributed  to  the  trans- 
action in  question.  Besides,  the  Planters^  Bank  not  only  sus- 
pended specie  payments,  but  she  discontinued  banking  opera- 
iionsj  which  of  itself  repudiates  the  idea  of  arrangements  ap- 
plicable alone  to  institutions  continuing  in  the  full  exercise  of 
all  their  functions,  but  which,  from  peculiar  circumstances, 
are  unable,  for  a  season,  to  meet  their  engagements  to  the 
public. 

But  there  is  another  answer  to  this  notion,  which  must  be 
insurmountable.  The  Planters^  Bank  had  failed,  and  the 
Union  Banky  it  is  conceded  for  the  purpose  of  argument,  was 
a  depositor,  and  of  course  a  creditor. 

In  this  state  of  things  the  counsel  for  the  appellants  sup- 
poses, and  asks  the  court  to  suppose,  that  an  arrangement 
was  made  between  these  two  banks,  by  which  the  Planters^ 
Bank  was  to  retain  the  money,  to  be  paid  on  demand  at  her 
counter,  in  her  oum  notes.  Why,  how  would  this  better  the 
condition  of  the  Union  Bank  ?  The  notes  of  her  debtor 
would  be  of  no  more  value  than  a  credit  upon  her  books, 
especially  as  it  appears,  from  the  letter  of  the  president  of 
the  defendants,  that  they  had  determined  to  place  the  note- 
holders and  depositors  upon  the  same  footing. 

Thus,  therefbre,  the  court  is  asked  to  imagine  a  conven- 
tion, without  a  titde  of  proof;  to  attach  to  that  a  usage, 
which  they  have  already  said  they  cannot  assume  without 
proof;  when  it  is  perfectly  manifest  that  the  convention,  if 
made,  would  in  no  respect  have  bettered  the  condition  of  the 
qreditor.  If  the  probabilities  of  the  arrangement  were  ever 
so  strong,  this  court  could  not,  and  would  not  make  it  the 
basis  of  judicial  action  without  proof;  and  they  will  hardly  do 
so,  when  eveiy  presumption  resulting  from  its  entire  futility 
is  against  it. 

Tlie  appellants'  counsel  does  not  contend  that  the  proof 
in  the  second  exception,  that  the  president  of  the  defendants 
said  he  would  submit  the  plaintiff'  account  to  the  directors, 
takes  the  case  out  of  the  statute.     That  it  does  not  is  clear, 
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from  the  cases  of  Oliver  vs.  Grayj    1  Harr.  and  GiUy  216 ; 
and  Frey  vs.  Kirky  4  GiU  and  Johns.  509. 

There  was  no  acknowledgment  of  a  present  subsisting  debt, 
from  which  a  promise  could  be, implied,  as  is  essential,  ac- 
cording to  those  decisions. 

The  plaintiffs'  counsel  contends,  that  if  the  county  court 
erred,  in  either  exception,  this  court  will  send  the  case  down 
upon  procedendo.  This  is  not  so.  If  upon  either  exception, 
and  especially  the  last,  they  agree  with  the  defendauts,  the 
the  case  will  not  be  sent  back.  If  the  law  of  that  exception 
is  right,  the  final  judgment  Qiust  be  for  the  defendants.  In 
the  case  of  Morgan  vs.  Morgan^  4  GUI  and  Johns.  396,  this 
court  refused  a  procedendo,  even  when  they  reversed  the  judg- 
ment of  the  county  court  rendered  for  the  defendant,  because 
they  said  the  plaintiff  could  ultimately  recover  nothing. 

The  same  thing  was  decided  in  Berry  vs.  Harper ,  same 
bookp  467 ;  and  in  Oreen  vs.  Johnson,  et  ux,  3  GiU  and  Johns. 
389.  In  this  latter  case,  which  was  an  action  of  assumpsit, 
the  judgment  below  was  for  the  plaintiff,  but  this  court  being 
of  opinion  that  limitations  which  were  pleaded  was  a  bar, 
reversed  that  judgment,  and  refused  a  procedendo.  That  was 
going  much  farther  than  is  necessary  here,  for  in  this  case  all 
we  ask  is,  that  no  procedendo  shall  be  awarded  if  the  judg- 
ment is  affirmed ;  and  we  cannot  suppose  that  a  procedendo 
will  be  ordered,  to  re-try  a  case  which  was  decided  right, 
when  it  was  refused  when  the  first  judgment  was  wrong ; 
especially  when  the  form  of  the  action  and  the  defence  is 
precisely  the  same  in  both  cases. 

The  appeUants'  counsel  present  one  other  view  of  this  case. 
He  assumes  that  these  two  banking  institutions  are  merchants, 
and  asks  that  the  exceptions  in  favour  of  merchants'  accounts 
be  applied  to  the  transactiona  between  them. 

Now,  in  the  first  place,  if  the  plaintiffs  designed  to  avail 
themselves  of  the  savings  in  the  act  of  limitations,  in  favour 
of  accounts  between  merchant  and  merchant,  he  should  have 
replied  the  savings,  and  not  taken  issue  upon  the  plea  of  limi- 
tations, as  he  has  done.     1  ChiUy,  PI.  555. 
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By  taking  issue  upon  the  pleas,  the  plainti£&  ^^  admitted 
their  legal  sufficiency  and  applicability/'  as  this  court  say  in 
the  case  of  Green  vs.  Johnson,  et  ux,  3  Gill  and  Johns.  396. 
And  further,  that  by  doing  so^  "  they  admitted  upon  the  re- 
cord that,  if  true,  the  verdict  must  be  for  the  defendants.'' 

But  waiving  this  objection,  is  it  true  that  merchants'  ac- 
counts are  out  of  the  reach  of  the  act  of  limitations,  if  there 
he  J  as  here,  no  item  within  the  prescribed  time  ?  In  the  case 
of  Coster  vs.  Murray,  5  Johns.  Ch.  R.  522,  Chancellor  Kent, 
after  reviewing  all  the  cases  upon  the  subject,  comes  to  the 
conclusion  that  accounts,  even  between  merchant  and  mer- 
chant, are  within  the  statute,  if  there  be  no  item  within  the 
time  limited  by  the  statute. 

The  Court  of  Appeals  of  iSbu^A  Carolina,  in  1826,  con- 
curred with  Chancellor  Kent.     Angell  on  Limitations,  214. 

And  from  the  language  of  this  court,  in  Green  vs.  John* 
son,  et  ux,  3  GUI  and  Johns.  394,  it  may  fairly  be  inferred, 
that  they  are  not  disposed  to  increase  the  number  of  excep- 
tions. 

The  appellants'  counsel  has  cited  several  cases,  to  show 
that  banks  are  to  be  regarded  as  merchants  ;  that  ail  persons 
having  mutual  dealings,  are  entitled  to  the  benefit  of  the  ex- 
ception in  favour  of  accounts  between  merchant  and  merchant. 

That  this  exception  applies  to  all  persons  having  mutual 
dealings,  if  the  last  item  of  the  account  is  toithin  the  prescribed 
time,  may  be  admitted  ;  and  yet  the  plaintiffs'  claim  will  not 
be  saved,  unless  it  can  be  shown  that  these  banks  are  m^" 
chants  within  the  meaning  of  our  act  of  assembly,  and  that  their 
accounts  concern  the  trade  of  merchandise ;  for  there  is  no  item 
on  either  side  of  the  account  within  three  years.  It  may  be 
admitted,  we  say,  (though  the  admission  is  only  made  for  the 
sake  of  the  argument)  that  where  the  parties  dealing  together 
are  merchants,  and  the  subject  of  their  dealings  merchandise, 
that  it  is  not  necessary  that  any  one  item  in  the  account  should 
be  within  three  years ;  in  other  words,  that  such  accounts  are 
not  embraced  by  the  statute ;  and  yet,  as  these  banks  are  not 
merchants,  nor  the  subject  of  their  dealing  mercbandisei  the 
58  V.9 
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claim  is  barred  by  the  statute,  there  being  no  item  within 
three  years. 

All  the  cases  upon  the  subject  show,  that  where  the  ac- 
counts are  not  between  merchants,  strictly  so  called,  and  the 
account  does  not  concern  the  trade  of  merchandise,  there  must 
be  some  one  item  within  the  time  to  preserve  those  which  are 
not,  from  the  bar  of  the  statute.  The  court  will  find  the  dis- 
tinction between  the  mutual  dealings  of  parties  who  are  not 
merchants,  and  those  accounts  which  concern  the  trade  of 
merchandise  between  merchants,  spoken  of  in  Angdl  on  Li" 
tnitationSf  205,  206.  And  that  it  is  only  in  reference  to  the 
latter,  that  it  has  erer  been  decided  that  there  need  be  no  one 
item  within  the  time  limited,  to  save  the  rest  of  the  accotmt 
firom  the  statute.  Unless  the  parties  are  merchants,  and  their 
accounts  concern  the  trade  of  merchandise,  some  one  item 
within  the  prescribed  period  is  indispensable.  If  there  be 
none  such,  the  whole  claim  is  barred ;  and  that  being  the  case 
here,  the  effect  of  the  plea  would  not  be  removed,  even  if  the 
jdaintifii,  by  their  fleadingSy  had  put  themselves  in  a  position 
to  raise  the  question,  which  they  have  not  done. 

The  case  of  Bondj  et  aly  vs.  Jay^  7  ChincA,  350,  was  be- 
tween merchant  and  merchant^  and  concerning  the  trade  of 
merchandise^  strictly  so  called,  and  the  exception  was  pre- 
sented by  the  replication  to  the  defendants^  plea  of  limita- 
tions. 

Suppose  we  are  in  error  upon  this  point,  and  the  plaintiflb 
might  have  availed  themselves  of  the  exception  in  favour  of 
merchants'  accounts,  by  their  declaration  or  a  special  replica- 
tion to  the  plea  of  limitations,  this  court  will  not,  if  the  judg- 
ment of  the  county  court  was  right  upon  the  questions  de- 
cided by  them,  remand  the  record,  for  the  purpose  of  ena- 
bling the  plaintiffs  to  amend  their  pleadbgs. 

In  the  case  of  Watchman  Sf  Bratt  vs.  Crookj  et  alj6  GiU 
and  Johns.  239,  an  ^plication  of  the  kind  was  refused  after 
argument. 

But  it  is  said,  that  if  the  plaintiffi'  prayer  in  the  first  ex- 
ception ought  to  have  been  granted,  the  court  was  cleariy 
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wrong  in  instructing  the  juiy  tqMn  all  the  issues  against  them» 
Jfo  such  instruction  was  given.  In  ibe  first  exception,  the 
court  simply  refused  the  plaintifis'  prayer ;  and  in  the  second, 
granted  those  of  the  defendants,  which  asserted  that  the  claim 
was  barred  by  limitations,  if  the  jury  from  the  eyidence  be- 
lieved certain  facts. 

The  prayers  refer  exclusively  to  the  operation  of  the  act  of 
limitations,  and  the  court  granted  them  in  the  terms  in  which 
they  were  asked,  without  the  slightest  reference  to  any  other 
issue. 

Upon  the  first  exception,  the  appellees'  counsel  would  make 
this  additional  remark.  If  the  omission  of  the  defendants  to 
point  out  errors  in  the  accounts  transmitted  them  by  the  plain- 
tiffs, is  evidence  of  acquiescence,  as  is  insisted  -by  the  plain- 
tiffs, then  their  claim  rests  upon  an  account  stated,  and  as  such 
is  barred  by  limitations,  even  if  they  are  viewed  as  mer- 
chants, and  the  account  concerning  the  trade  of  merchandise,* 
within  the  strict  sense  of  the  statute.  Freeland  vs.  Herronj 
et  al,  2  Cond.  S.  C.  R.  449.    Jngell  on  LimiiatianSy  199. 

Aechee,  Judge,  delivered  the  opinion  of  the  court. 

We  think  the  court  were  in  error  in  the  first  bill  of  excep* 
tions,  in  not  granting  the  plaintiffs'  prayer ;  that  the  jury  were 
at  liberty  to  infer  from  the  silence  of  the  defendant,  their 
acquiescence  in  the  correctness  of  the  account  rendered  by 
the  plaintiffs  to  the  defendants. 

These  accounts,  according  to  the  proof  offered  in  this 
exception,  were  rendered  to  the  defendants  according  to  the 
usage  as  proved,  and  as  it  was  further  proved,  that  in  case 
there  should  be  any  exception  taken  to  the  accounts,  such 
exception  or  disagreement,  was,  by  usage,  notified  to  the 
plaintiff,  and  no  such  notification  being  given,  it  was  a  rea- 
sonable inference,  that  the  defendant  thus  receiving  the  ac- 
count, had  acquiesced  in  its  correctness,  and  the  inference 
was  the  stronger  in  this  case,  as  according  to  the  practice 
and  usage  of  the  banks,  in  case  of  failure,  to  notify  differences 
in  the  respective  accounts  of  the  banks,  for  the  bank  trans- 
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mitting  its  account,  to  infer  that  it  was  not  objected  to,  and 
was  admitted  to  be  correct. 

The  suspension  of  specie  payments  in  August,^  1829,  and 
the  declension  of  banking  operations  from  that  time,  by  the 
defendants,  can  make  no  difference  in  the  sufficiency  of  the 
evidence,  to  enable  the  jury  to  draw  the  deduction  sought  by 
the  plaintifis,  as  it  was  in  evidence  that  the  defendants,  J%e 
Planters^  Banky  were  engaged  after  the  suspension,  exclu- 
sively in  the  settlement  and  adjustment  of  their  business,  and 
the  plainti£&  had  a  right  to  expect  the  observance  of  the 
usage  in  regard  to  the  settlement  of  their  mutual  accounts, 
notwithstanding  they  had  Suspended  banking  operations,  as 
they  were  still  engaged,  and  exclusively  engaged,  in  the  set- 
tlement and  adjustment  of  their  accounts. 

The  second  bill  of  exceptions  arises  on  the  statute  of 
limitations.  The  defendants  pleaded  non-cusumpsit ;  non* 
assumpsit  infra  tits  annos  ;  and  actio  non-accrevU  infra  tres 
(mnos.  The  plaintiffs  took  issue  on  the  first  plea,  and  issue 
was  joined  on  the  second  and  third  pleas ;  so  that  the  only 
questions  the  jury  had  to  try,  or  which  could  legitimately  be 
submitted  to  them,  were,  whether  the  defendants  had  assumed 
to  pay  the  claim;  whether  they  had  assumed  to  pay  within 
three  years ;  and  whether  the  action  had  accrued  within  three 
years  anterior  to  the  institution  of  the  sidt. 

There  is  certainly  no  evidence  in  any  of  the  bills  of  excep- 
tions, of  any  admission  by  the  defendants,  which  could  pre- 
vent the  running  of  the  statute. 

The  daim  of  the  plaintiffs  consists  of  remittances  for  coUec-* 
tion,  and  of  credits,  which  according  to  the  usage  as  proved, 
when  collected,  were  placed  to  the  credit  of  the  bank  send- 
ing ;  and  to  be  held  as  deposites,  liable  to  draft.  The  defen- 
dants, ITie  Planters^  Bank  of  Prince  Georgeh  Oouniyj  sus- 
pended payment  on  the  10th  of  August,  1829,  and  by  the 
letter  of  the  cashier  of  the  defendants,  dated  25th  August, 
1829,  the  plaintiffs  are  informed,  that  the  defendants  had 
resolved  to  make  no  distinction  between  depositors  and  bill- 
holders  :  and  it  is  in  evidence,  that  this  suspension  of  pay» 


Digitized  by 


Google 


OP  MARYLAND.  461 


The  Union  Bank  vi.  The  Planters'  Bank.— 1838. 

ment,  was  known  on  22d  August,  1829,  to  the  plaintififs. 
The  time  then  from  which  the  statute  of  limitations  would 
commence  running,  according  to  the  opinion  of  this  court,  in 
T%e  Farmers^  and  Mechanics^  Bank  of  Georgetown  vs.  The 
PlaiUers*  Bank  of  Prince  George^s  County^  would  be  the 
period  when  the  plaintiflFs  Jirsi  had  knowledge  that  the  de- 
fendants had  suspended  specie  payments :  and  not  the  period 
when  the  transactions  between  the  parties  terminated,  as  as- 
sumed by  the  court  in  their  directions  to  the  jury. 

The  dealings  between  the  parties  terminated  according  to 
the  evidence  on  the  9th  day  of  August,  1829.  The  court 
were  therefore  in  error  in  instructing  the  jury  that  the  cause 
of  action  accrued,  at  least,  as  early  as  the  jury  should  find  all 
dealings  between  the  parties  terminated,  and  that  limitations 
commenced  to  run  from  such  period  instead  of  dating  the 
commencement  of  the  running  of  the  statute,  from  the  day 
when  the  plaintiffs  Jirst  had  knowledge  of  the  suspension  of 
payment  by  the  defendants. 

But  the  plaintiffs,  from  the  evidence  in  the  cause,  were 
clearly  barred  of  their  action,  more  than  three  years  having 
eldpsed  from  the  date  of  knowledge  by  the  plaintiffs  of  the 
suspension  of  payment  by  the  defendants :  and  the  plaintiffs 
are  in  no  manner,  therefore,  prejudiced  by  such  erroneous 
direction.  For,  whether  the  one  period  or  the  other  be  as- 
sumed, as  the  day  from  which  to  date  the  running  of  the 
statute,  the  plaintiffs  are  equally  barred.  Nor  do  they  receive 
any  prejudice  by  the  erroneous  refusal  of  the  court  to  grant 
their  prayer  contained  in  the  first  exception,  for,  by  the  evi- 
dence in  the  cause,  their  claim  was  clearly  barred  by  limi- 
tations. 

If,  as  is  supposed,  this  were  a  case  of  accounts  between 
merchant  and  merchant,  concerning  trade  and  merchandise, 
to  have  availed  themselves  of  it,  the  plaintiffs  should  have 
specially  replied  the  fact  to  the  defendants'  plea ;  until  this 
was  done,  the  disclosure  in  evidence  of  the  fact,  could  have 
no  effect  on  the  issue  which  the  jury  were  sworn  to  try. 

JUDGMENT   AFFIBMED. 
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Joseph  Hollman  vs.  The  Williamspoet  and  Hagars 
TOWN  Turnpike  Company. — Junej  1838. 

The  omission  of  commissionen,  appointed  to  make  a  location  and  plat  of 
a  road,  to  take  the  oath  prescribed  by  the  charter  of  the  company,  will  not 
exonerate  the  subscribers  to  the  stock  from  the  payment  of  tiieir  subscript 
tions»  it  not  appearing  that  they  were  injured  by  such  omission. 

Nor  will  the  subscribers  be  exonerated,  if  the  road  is  not  made  as  wide  as 
directed  by  the  charter,  when  no  injury  appears  to  have  resulted  from  the 
change. 

Appeal  from  Washington  county  court 

This  was  an  action  of  assumpsit^  to  recover  the  instal- 
ments on  certain  shares  of  stock  in  the  company  of  the 
appellees,  to  which  the  appellant  was  a  subscriber. 

The  cause  was  before  the  court  at  June  term,  1836,  see 
8  Gill  and  John.  76,  and  came  up  as  before  on  the  general 
issue. 

At  the  last  trial,  the  following  exceptions  were  taken : 

1.  The  plaintiffs  to  maintain  the  issue  on  their  part,  offered 
in  evidence  an  act  of  assembly  of  the  State  of  Maryland, 
passed  on  the  2d  of  March,  1833,  entitled,  ^^an  act  incorpo- 
rating a  company,  to  make  a  turnpike  road  from  Williams- 
port  to  Hagars  town.  They  further  offered  in  evidence,  a 
book,  entitled,  ^^  Subscriptions  to  the  capital  stock  of  The 
Williamsport  and  Hagars  town  Turt^ke  Companyy^  which 
subscriptions  were  taken  by  the  commissioners  appointed  by 
the  said  act,  to  which  book  was  annexed  the  act  of  assembly 
aforesaid,  and  which  book  contained  the  subscription  to  the 
names  of  the  subscribers  to  the  capital  stock  of  the  said  2Wn- 
pike  Company y  to  wit:  ^^We  whose  names  are  hereunto 
subscribed,  promise  to  pay  for  the  stock  subscribed  by  us 
respectively,  according  to  the  provisions  of  the  charter  of  the 
Williamsport  and  Hagars  town  Turnpike  Company.^^ 

It  was  further  proved  by  the  plaintiffs,  that  the  defendant 
had  subscribed  on  the  3d  June,  1833,  in  said  book,  for  twelve 
shares  of  the  capital  stock  of  said  company,  by  the  names  of 
Joseph  HoUmany  Benjamin  F.  HoUman^  John  H.  HoUman^ 
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and  Joseph  HoUman^  Jr.  and  that  at  the  time  of  subscribing 
he  had  paid  the  sum  of  one  dollar  on  each  share  thereof  so 
subscribed.  That  the  managers  for  said  company  Avere  duly 
dected,  in  pursuance  of  the  provisions  of  said  act,  on  the  2d 
September,  1833,  and  that  said  managers  had  called  in  said 
stock  so  -subscribed,  in  three  instalments  of  fiye  dollars  each, 
on  each  share  of  said  stock ;  of  which  several  calls  the  mana- 
gers aforesaid  gave  two  months  previous  notice,  by  advertise- 
ments in  one  newspaper,  printed  in  WilUamsporty  and  one 
newspaper  printed  in  Hagars  tovm,  agreeably  to  the  provi- 
sions of  said  act.  That  three  commissioners  were  appointed 
on  the  5th  September,  1833,  for  the  purpose  of  making  a 
location  and  plot  of  said  road,  agreeably  to  the  provisions  of 
the  9th  section  of  said  act  of  assembly,  and  tiiat  the  said 
commissioners  did  make  a  location  and  plot  of  said  road, 
which  plot  was  returned  and  reported  to  said  managers  on 
the  23d  October,  1833.  That  the  said  managers  had  made, 
and  completed  said  road,  and  reported  the  same  to  the  gover- 
nor of  the  state  of  Maryland^  in  pursuance  of  said  charter, 
and  that  examiners  were  appointed  by  the  governor,  to  view 
said  road  and  report  thereon :  and  that  said  examiners  did 
report  to  said  governor,  that  said  road  had  been  constructed 
agreeably  to  the  provisions  of  said  act  of  assembly,  and  that 
afterwards,  the  said  governor  issued  his  license  to  said  Turn- 
pike Company  J  authorizing  them  to  erect  gates  on  said  road, 
for  the  purpose  of  demanding  and  receiving  tolls  for  the 
travelling  on  said  road. 

It  was  further  proved  by  the  plaintiffs,  that  at  the  time  the 
change  aforesaid  was  made  in  said  road,  by  the  managers 
thereof,  there  was  no  power  given  by  the  said  charter  to  con- 
demn lands  for  the  use  of  said  road ;  that  the  said  company 
were  anxious  to  proceed  with  the  construction  of  said  road, 
which  they  could  not  have  done  without  first  obtaining  a 
supplement  to  said  charter.  That  when  the  said  commis- 
sioners proceeded  to  locate  said  road,  the  agent  of  an  owner 
of  land  over  which  said  road  was  located,  stated,  that  if  the 
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road  was  located  as  commissioners  contemplated,  there  would 
be,  he  thought,  no  objection  made  to  said  location,  nor  would 
the  land  cost  the  company  any  thing :  he  finally  refused  to 
sufTer  said  location  to  be  made,  and  stated,  that  if  said  loca- 
tion should  be  pursued,  that  he  would  charge  the  company 
eight  hundred  or  a  thousand  dollars  for  said  land. 

That  the  whole  of  said  road,  from  about  a  mile  west  of 
Hagars  toum  to  WUliamsporty  occupied  the  bed  of  an  old 
county  road,  which  was  only  sixty  feet  wide,  and  which  did 
not  subject  said  company  to  any  expense,  which  the  commis^ 
sioners  and  managers  deemed  sufficiently  wide.  That  if  they 
had  laid  out  the  road  six  feet  wider  they  would  have  sub- 
jected the  company  to  considerable  expense  for  land.  That 
by  the  alteration  of  said  road  by  the  managers,  it  was  made 
at  the  place  so  altered,  perfectly  straight  That  said  road 
was  stoned  twenty-one  feet  as  required  by  said  charter. 

It  was  proved  on  the  part  of  the  defendant,  that  after  said 
road  had  been  located,  and  a  plot  thereof  returned  by  said 
commissioners,  that  the  managers  of  said  Tumpi/ce  Company 
changed  said  location  at  one  part  of  said  road,  near  the  town 
of  Williamsport,  and  departed  from  the  location  as  laid  down 
by  said  commissioners,  for  about  the  distance  of  forty  or  fifty 
perches,  but  which  change  did  not  alter  the  termination  of 
said  road  in  the  town  of  Williamsport. 

It  was  further  proved  by  the  defendant,  that  he  was  injured 
by  said  change  of  location  by  said  managers  as  a  stockholder, 
and  also  in  respect  to  property  which  would  have  been  greatly 
enhanced  in  value  if  the  road  had  been  made  on  the  location 
marked  out  by  the  commissioners. 

The  defendant  further  proved,  that  the  road  as  made  by 
the  managers  and  returned  by  them  to  the  governor,  as  re- 
quired by  the  said  act,  although  it  shortens  the  distance  of 
said  road,  was  not  made  in  the  cheapest  and  best  direction, 
nor  was  it  as  short,  in  point  of  time,  but  was  the  most  expen- 
sive, and  that  the  managers  had  to  obtain  a  larger  subscrip- 
tion of  stock,  to  enable  them  to  finish  the  road  so  changed 
by  them — ^which  road,  so  changed,  was  done  by  an  order  of 
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a  majority  of  said  managers.  It  was  further  prored  by  the 
defendant,  that  the  commissioners  so  appointed  as  aforesaid, 
did  not  take  the  oath  prescribed  by  the  ninth  section  of  said 
charter. 

The  defendant  further  proved,  that  he  entered  a  protest 
against  this  change  of  location,  at  the  time  the  president  and 
directors  made  this  change,  and  never  gave  his  acquiescence 
to  said  change.  That  the  commissioners  so  appointed  as 
irfbresaid,  did  not  lay  out  the  said  road  sixty-six  feet  wide,  as 
required  by  the  tenth  section  of  said  act,  but  only  sixty  feet, 
and  that  no  road  ever  has  been  made  by  the  president  and 
directors  sixty-six  feet  wide,  as  required  by  the  tenth  section 
of  said  charter. 

Whereupon,  the  defendant  prayed  the  court  to  instruct  the 
jury,  that  if  they  should  be  oif  opinion  fix>m  the  evidence  in 
this  cause,  that  the  three  commissioners  appointed  by  the 
president  and  directors  of  said  company,  did  not  take  the 
oath  prescribed  by  the  ninth  section  of  said  charter,  but  pro- 
ceeded to  make  and  locate  said  road  without  taking  said 
oath,  that  then  the  road  is  not  located  agreeably  to  the 
provisions  of  said  charter,  and  the  plaintifi  are  not  entitled 
to  recover.  Which  opinion  and  direction  the  court  (  T.  Bu* 
chanan,  Ch.  J.)  refused  to  give  to  the  jury,  and  the  defendant 
excepted. 

2d  E):cKPTioK. — ^Admitting  the  £Bicts  as  stated  in  the  first 
bill  of  exceptions,  the  defendant,  by  his  counsel,  prayed  the 
court  to  instruct  the  jury,  that  if  they  should  be  of  opinion 
that  the  commissioners  did  locate  said  road  agreeably  to  the 
provisions  of  said  charter,  and  that  the  said  managers  changed 
such  location,  and  constructed  a  road  upon  a  location  diffe- 
rent from  that  marked  out  by  said  commissioners ;  that  such 
change  of  location  by  said  directors  was  unauthorized  by  the 
charter,  and  the  plaintiffs  are  not  entitled  to  recover.  Which 
opinion  and  instruction  the  court  refused  to  give  to  the  jury, 
and  the  defendant  excepted. 

3d  Exception. — ^Admitting  the  facts  as  stated  in  the  first 
bill  of  exceptions,  the  defendant,  by  bis  counsel,  prayed  the 
59  V.9 
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ooort  to  tiMrtnict  tfie  juiy,  that  if  they  should  be  of  opimon 
that  the  road  made  hj  the  directors  was  not  made  in  the 
^^ne^mt  and  best  direciion/ram  the  eoiiem  ItmUs  ofihit  tcum 
if  WUKamtpart^  to  the  town  of  Hagare  toumy  and  that  the  de- 
JbttdmU  wa$  iigured  thereby y^^  Oat  ikm  the  plaintifi  are  not 
entitled  to  recoyer.  Whidi  opinion  and  inetmction  the  court 
lefiiecd  to  giro  to  the  jurji  and  the  defisndant  excqited. 

4tfi  EzcBPTioir. — Adinitting  the  facts  as  stated  in  the  first 
hill  of  eKceptions,  the  defendanti  by  his  counsel,  prayed  the 
ceitft  tainstniet  the  jury,  that  if  th^  should  be  of  opinion 
Aat  the  comaussioners  did  not  locate  the  road  accordiog  to 
the  pvovkims  of  the  tenth  section  of  said  charter,  which 
required  them  to  lay  and  locate  said  road  sixty-six  feet  wide, 
or  the  managers  did  not  make  said  road  sixty-six  feet  wide, 
that  Uma  theplaintift  have  not  made  the  road  authorized  by 
th#ir  barter,  and  are  not  entitled  to  recover.  Which  opinion 
mA  MMltKieiien  the  court  refused  to  give,  and  the  defendant 
eiaepted 

Ml  ExcBPTioir. — ^Admitting  the  &cts  as  stated  in  the  first 
bifl  of  exemptions,  the  defiendant,  by  his  counsel,  prayed  the 
eoert  to  instniet  the  juiy,  that  if  they  believe  from  the  evi- 
denee  that  the  said  road  was  not  located  by  said  commis- 
aioneis  sixty-six  ieet  wide^  or  tiiat  said  road  was  not  con- 
structed sixty-six  feet  wide  by  the  directors,  that  then  this  is 
not  the  road  to  which  the  defendant  subscribed,  and  therefore 
the  phdtttifi  are  not  entitled  to  recovar.  Which  opimon  and 
instmotion  thtf  court  refiised  to  give,  and  the  defendant  ex- 

The  terdiet  and  judgment  being  against  the  defendant,  he 
a]q|Mled  to  this  court 

The  cause  was  argued  before  Buchanan,  Ch.  J.,  Stsphkn, 
AacHUt,  DoRSXT,  Chambers,  and  SpfiNcx,  Judges. 

By  3.6ptnct%y  for  the  appeDant,  and 
J).  Q.  Yost,  for  the  appeBees. 

^tntu,  Judge,  ddivcred  Hbe  opinion  of  the  eoort. 
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Most  of  the  questions  mvolyed  in  this  case  haye,  we  think) 
already  been  decided  by  this  court,  when  it  was  brought  here 
upon  a  former  occasion,  and  the  present  appeal  can  scarcely 
be  said  to  haye  giyen  a  new  aq>ect  to  it.    The  only  new  quet* 
tions  raised  by  the  seyeral  bills  of  exceptions,  are  tiiose  which 
relate  to  the  omission  by  the  commissioners  to  take  the  oath 
re<]piired  by  the  act  of  incorporation,  before  they  located  the 
road,  and  the  making  of  the  road  iixfy^  bstead  of  fixtf-six 
feet  in  width,  as  prescribed  by  the  charter.     The  court  below 
we  think  decided  correcdy  in  oyerruling  the  defence  founded 
upon  these  objections*     It  does  not  appear  that  the  appeOaat 
has  sustained  any  injury  in  consequence  of  these  omissions ; 
and  we  haye  already  decided,  upon  the  admissions  of  the 
parties  upon  the  former  appeal,  which  are  not  material^ 
varied  by  the  proof  now  presented,  that  the  change  in  the 
location  of  the  road,  as  made  by  the  managers,  was  not  such 
an  infringement  of  tiie  provisions  of  the  charter,  as  would 
entitle  the  defendant  to  resist  the  payment  of  the  amount  of 
his  subscription.    The  company,  in  making  the  road,  appear 
to  have  consulted  the  interest  of  the  stockholdos,  in  making 
it  on  the  bed  of  an  old  county  road,  which  cost  them  nothing ; 
and  thereby  saved  a  considerable  expense,  which  otherwise 
must  have  been  incurred.    The  case  referred  to  in  JfafM- 
chutetts  Rep.  has  no  analogy  to  the  present  controversy, 
because,  though  the  direction  of  the  road  was  altered  in  that 
case,  the  road  made  was  entirely  and  altogether  different 
from  the  one  original^  contemplated,  and  the  contract  was 
thereby  changed.    We  think  the  judgment  of  the  courtl>elow 
ought  to  be  affirmed. 

JirOOMfiHT  AFFIRMED. 
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Frederick   L.   E.  Amelung  and   others  vs.  Albert 
Seekamp. — June^  1838. 

The  principles  and  powers  of  the  court  of  chancery  in  England  at  the  time 
of  the  revolution,  not  altered  by  our  legislation,  nor  ini^plicable  to  our 
political  institutions,  are  the  same  by  which  the  court  of  chancery  of 
Maryland  is  governed. 

An  injunction  will  not  be  granted  in  England  to  restrain  the  commission  of  a 
mere  trespass ;  nor  will  an  io^junction  for  that  purpose  be  granted  in  Maiy- 
land,  pending  proceedings  at  law  to  try  the  right,  except  in  cases  of  irre- 
parable mischief,  or  to  prevent  a  multiplicity  of  suits,  or  where  peculiar 
circumstances  imperatively  demand  such  a  conservative  remedy. 

The  mere  allegation  of  a  complainant,  that  irremediable  damage  or  irreparable 
mischief  will  ensue,  is  not  sufficient;  but  to  entitle  the  party  to  an  ligunc- 
tion,  the  hctB  must  be  stated,  to  shew  that  the  apprehension  of  injury  is 
well  founded. 

This  was  an  appeal  from  the  equity  side  of  BdUvfnore 
county  court,  from  an  order  granting  an  injunction,  and  an 
order  continubg  the  same  on  the  motion  to  dissolve. 

On  the  4th  December,  1837,  Albert  Seekamp  exhibited  his 
bill,  alleging  that  he  was  seized  in  fee  of  sevetal  parcels  of 
land  situate  in  BaUimare  county,  together  with  all  and  every 
the  rights,  privileges  and  advantages  to  the  same  belonging; 
that  the  said  parcels  of  land  are  improved  with  valuable  grist 
and  saw  mills ;  that  at  the  time  his  title  accrued,  to  wit :  in 
1^8,  and  for  more  than  twenty  years,  and  immemorially 
theretofore  and  since,  the  owners  and  occupiers  thereof  w^re 
used,  and  accustomed  to  have  and  enjoy,  and  did  have  and 
enjoy,  a  certain  ancient  private  road  or  way  therefrom  to  the 
old  Liberty  road  in  the  county  aforesaid,  through  and  over  the 
tracts  or  parcels  of  tracts  of  land,  situate  between  said  old 
lAberty  roady  and  the  pieces  or  parcek  of  ground  aforesaid ; 
that  within  the  present  year  a  certain  F.  L.  E.  Amehmgy 
Joseph  Jamison^  and  James  L.  Ridgely^  being  jointly  or  seve- 
rally in  possession  of  the  tracts  or  parcels  of  land  over  and 
upon  which  lieth  the  said  ancient  road  or  way,  have  hindered 
and  obstructed  him  in  his  use  of  the  same,  to  the  said  old 
Liberty  roady  from  his  property  aforesaid;  so  that  he,  the 
complainant,  hath  been  obliged  to  institute  his  action  of  tres- 
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pass  on  the  case  against  them  to  recover  damages  for  said 
obstruction  and  hindrances ;  that  notwithstanding  complain- 
ant's action  at  law,  and  his  ancient  right,  the  said  appel- 
lants do  still  hinder  and  obstruct,  and  threaten  wholly  to 
hinder  and  obstruct  his  said  exercise  of  the  right  of  passage 
over  and  upon  said  way,  from,  &c.  as  aforesaid,  whereby  great 
and  irremediable  damage  will  accrue  to  him,  his  mills  afore- 
said being  thus  wholly  cut  off  from  their  ancient  and  accus- 
tomed outlet,  and  forasmuch  as  complainant  is  remediless  at 
law.    Prayer  for  injunction  and  subpoenal  &c. 

This  bUl  was  accompanied  with  a  certified  copy  of  the 
docket  entries  in  the  action  at  law,  and  thereupon  the  court 
{Magrudery  Jl.  J.)  ordered,  that  upon  the  filing  of  a  bond 
with  security,  to  be  approved  by  this  court,  or  a  judge  thereof, 
in  the  penalty  of  $1,000,  with  the  usual  condition  to  prose- 
cute with  effect,  and  with  the  further  condition  to  pay  all 
damage  which  may  arise  or  happen  firom  the  issuing  the  in- 
junction now  about  to  be  ordered — that  an  injunction  issue 
as  prayed,  with  the  usual  liberty  for  the  defendants,  or  any  of 
them,  to  move  at  any  time,  upon  one  day's  notice,  either  for 
a  new  and  additional  bond,  with  a  larger  penally,  or  for  addi- 
tional security,  or  both,  and  that  the  defendants  be  served 
with  a  copy  of  this  order  with  the  writ  of  injunction. 

The  complainant  filed  his  bond,  and  a  writ  of  injunction 
issued,  prohibiting  the  defendants  from  obstructing  the  said 
road. 

•  The  defendants  answered  this  biU,  af^er  which  testimony 
was  taken ;  but  the  view  finally  taken  of  the  nature  of  the 
writ  of  injunction  by  this  court,  renders,  in  the  opinion  of  the 
reporters,  the  insertion  of  either  answer  or  proof  unnecessary. 

Upon  the  motion  to  dissolve,  Baltimore  county  court 
{MagrudeTjA.  J.)  passed  the  following  order: 

The  only  doubt  which  I  have  entertained  in  this  case,  has 
been,  whether  the  complainant  ought  not,  in  conformity  to 
the  established  principles  of  law  in  England,  to  settle  his 
right  at  law,  where  his  title  is  controverted  by  the  defendants' 
answ^.    There  it  is  necessary  that  the  individual  complatn- 
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ing  of  the  injury,  such  as  is  alleged  hf  the  complainant  in 
this  cause,  should  have  had  his  rights  first  established  at  law, 
but  here  in  Maryland^  where  an  action  or  proper  proceeding 
has  been  instituted  in  analogous  cases,  to  tiry  the  right,  an 
injunction  is  always  granted,  and  according  to  the  decisions 
of  the  court  of  chancery  for  a  long  time  passed,  oug^t  to  be 
continued  until  the  right  has  been  determined  at  law,  or  in 
some  other  regular  mode^  as  by  an  issue  directed  out  of  chan* 
eery.  In  Maryland  it  seems  to  be  settled  by  the  decisions  of 
three  successive  chancellors  in  cases  analogous  in  my  judg* 
ment,  to  the  case  now  under  consideration,  that  contrary  to 
the  usual  rule  in  all  other  cases  of  injunction,  it  is  no  suffi* 
cient  answer  for  the  defendant  to  deny  poatively,  the  validity 
of  the  complainsmt's  title.  The  injunction  will  be  continued, 
notwithstimding  such  denial.  It  is  sufficient  that  the  coin* 
plainant  claims  under  colour  of  title — the  injunction  wiQ  be 
continued  in  auch  case  priding  the  proceedings  at  law  to  tiy 
the  right. 

I  cannot  perceive  the  distinction  attempted  to  be  drawn  by 
the  arguments  of  counsel  between  the  cases  of  ejeetmenty 
(where  injunction  to  stay  waste  pending  the  euit  at  hw  insti* 
tuted  to  try  title  and  location  was  granted,)  and  that  now 
imder  consideration.  The  complainant  sets  up  an  uninter- 
rupted adversary  user  of  an  ancimit  private  way  across  the 
lands  of  defendants,  for  a  length  of  time,  which  (if  the  hcX 
be  so)  gives  him  as  complete  a  title  to  the  road  as  if  he  bad 
obtained  a  deed  therefor,  and  as  an  easement  of  that  descrip* 
tion  is  susceptible  of,  and  he  sets  up  possession  of  that  road 
as  far  as  he  can,  firom  the  natinre  of  his  title,  have  possession — 
he  alleges  that  he  will,  if  not  relieved  by  tiie  inteipoailiop  of 
t  court  of  equity,  be  subject  to  all  the  mischiefr  amd  ilguiy  to 
which  a  party  claiming  land  would  be,  pending  an  ejectment 
brought  by  Itim  to  try  the  title,  and  asks  relief  adapted  to  his 
case,  pending  the  proceedings  at  law,  which  he  has  instituted 
to  try  his  right.  I  think  he  is  entitled  to  it  The  comt  may 
in  the  interim^  upon  a  proper  foundation  being  laid,  malce 
some  proviMon,  the  best  that  can  be^  fer  the  parties.    If  Air- 
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ther  indemnity  is  asked  hf  the  defendants,  as,  for  instance, 
an  increase  of  the  penalty  of  the  injunction  bond  or  additional 
security^  it  will  be  considered,  on  a  proper  application  being 
made,  supported  by  affidavits.  Upon  the  whole,  the  com- 
plainant's title  being  positively  averred  in  his  bill,  although 
denied  by  the  answers,  and  he  havbg  brought  his  action  at 
law  to  have  that  title  authenticated  and  sustained,  must,  as  I 
think,  under  the  practice  in  Marylandy  have  relief  from  this 
court  as  a  court  of  chancery,  by  the  continuance  of  the  in-> 
junction  issued  in  this  cause,  until  the  right  to  the  road  is 
decided  at  law,  or  at  least  until  further  order.  It  is  therefore, 
this  tenth  day  of  March,  1838,  ordered  and  adjudged,  by 
Baltimore  county  court,  sitting  as  a  court  of  equity,  that  the 
injunction  heretofore  issued  in  this  cause,  be,  and  the  same 
hereby  is  continued  until  the  further  order  of  this  court. 

The  defendants  appealed,  and  the  cause  was  argued  before 
BucHAHAN,  Ch.  J.,  Stephen,  Archek,  Dorset,  Cham- 
bers, and  Spence,  Judges. 

Mater  and  Glekk,  for  the  appellants,  cited : 

3  Bra.  Chan.  Hep.  481.    2  Sior.  Com.  204.     6  John.  C. 

R.  19.     9  Wendell,  677.     1  Mad.  C.  P.  157.     8  Con.  Eq. 

Rep.  336.     3  Paige  Rep.  213.     1  Hopk.  347.    7  Serg.  ^ 

Low.  52a     6  Serg.  4*  Law.  524.     3  Sound.  R.  175.  (d)    3 

East  294.    6  Tauni.  125.    4  Law  Lib.  Woohicky  12,  70. 

17Araff.448.    9Serg.itLow^^ii'    5  Picib.  421.    SPick. 

604.    2  Swan.  338.     1  Taunt.  206.     5  Har.  8c  John.  478. 

2(301  4r/o^  173.    7 /oAfi.  C  It.  332. 

J.  Masov  Campbell  and  R.  JoHirsoir,  for  the  appellee, 
cited: 

1  Serg.  ^  Low.  118.  Beam.  Plea.  Eq.  217,  218.  18  Vee. 
Jr.  186.  1832,  ch.  302.  3  Paige,  213.  9  Wend.  bTI.  6 
John.  C.  R.  439.  8  Cowen,  334.  1835,  eh.  380.  8  Pick. 
509.  Wri^  md  I^eeman,  Har.  ^  John.  3  Sound,  lib.  (d) 
fn  Serg.  i^  Low,  19i.    6  Pick.  421.    8  Pick.  604. 
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DoESBT,  Judge,  ddhrered  the  opinion  of  the  court. 

In  Snotoden  vs.  Noahy  1  Hopkins^  Ch.  Rep.  353,  it  is  stated 
as  a  general  principle,  that  the  writ  of  injunction  is  a  most 
important  remedy;  but  it  is  only  used  to  protect  rights  which 
are  clear,  or  at  least  free  from  reasonable  doubt.  And  in 
1  Mad.  Ch.  157,  it  is  asserted,  in  like  manner,  that  in  the 
case  of  a  private  nuisance,  it  seeiUs  nec^sary  that  a  judg- 
ment at  law,  ascertaining  the  rights  of  the  parties,  should  be 
obtained  previous  to  an  injunction.  And  the  same  principle 
is  recognized  in  8  Qm.  Eq,  Rep.  336,  except  in  cases  where 
the  injury  is  irreparable.  But  it  is  faisisted  that  an  injunction 
is  always  granted  and  continued  in  Maryland^  to  stay  tres- 
pass, pending  litigation  at  law  to  try  the  title  to  land ;  and 
that  the  sanie  remedy  should  be  applied  for  the  protection  of 
the  right  now  in  controversy. 

Before  we  admit  the  truth  of  this  conclusion,  let  us  inquire 
whether  the  premises  upon  which  it  is  founded  be  true.  The 
principles  and  powers  of  the  court  of  chancery  in  EngUmd, 
at  the  time  of  the  revolution,  not  altered  by  our  legislation, 
nor  inapplicable  to  our  political  institutions,  are  the  same  by 
which  the  court  of  chancery  of  Maryland  is  governed.  Is 
such  a  preventive  power  exercised  by  the  English  court  of 
chancery  is  then  the  first  question  to  be  examined  ? 

For  the  exercise  of  sudi  an  abstract  power,  not  an  English 
authority  can  be  produced ;  whilst  the  authorities  there,  are 
uniform  and  numerous,  that  no  injunction  will  lie  to  restrain 
the  comnussion  of  a  mere  trespass.  That  a  simple  trespass 
by  a  stranger  or  person  claiming  title,  unless  productive  of 
irreparable  mischief  or  ruin,  or  to  prevent  a  multiplicity  of 
suits,  or  required  by  some  peculiar  circumstances,  is  no 
ground  for  the  issuing  of  an  injunction ;  see  the  cases  col- 
lected in  the  note  to  3  Desaus.  Eq.  437,  and  also  the  case 
of  Jerome  vs.  Ross^  7  John.  C.  R.  315. 

The  next  inquiry  is,  is  it  the  establidied  chancery  doctrine 
in  Maryland  to  restrain  the  repetition  of  a  mere  trespass, 
pending  proceedings  at  law  to  try  the  right  ?  For  such  a 
departure  from  a  well  settled  principle  of  equi^,  as  much  a 
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part  of  the  dianceiy  jurispradence  of  Maryland  as  of  Eng^ 
landj  no  satisfactory  reason  can  be  assigned.  The  early 
cases  decided  in  the  chancery  court  o(  Maryland,  which  have 
been  regarded  as  warranting  an  injunction  in  all  cases  of 
trespass,  pending  litigation  at  law,  do  not  establish  the  doc- 
trine attempted  to  be  deduced  from  them.  They  are  either 
cases  where  Jraud  in  regard  to  title  is  the  ground  of  contro- 
versy in  the  chancery  court ;  and  where,  in  the  language  of 
the  chancellor  of  Jfew  York,  in  Apthorpe  vs.  Camstock,  1 
Ihpkiniy  148,  the  court  in  which  equitable  relief  is  sought, 
and  which  alone  can  give  that  relief,  takes  the  whole  contro- 
versy under  its  own  control,  and  prevents  any  litigation,  ex- 
cepting that  which  itself  directs,  as  conducive  to  its  own 
decision :  or  they  are  cases  in  which  the  complainant's  title 
being  purely  equitable,  he  could  maintain  no  action  at  law, 
find  was  remediless,  but  for  the  interposition  of  a  court  of 
equity.  ,  Such  are  the  cases  of  the  Attomey-General  Vi.  J^Tar^ 
wood,  and  Cole  vi.  Garreison,  cited  in  1  Bland?s  Chan.  581, 
or  they  are  cases,  in  "^^ch  it  may  be  supposed,  consistently 
with  the  facts  stated,  that  the  chancellor  regarded  the  mis- 
chiefs resulting  from  the  trespasses  threatened,  as  irreparable. 
If  then  acting  under  a  misconception  of  the  early  cases  re- 
ferred to,  the  modem  doctrine  contended  for  has  been,  as  is 
asserted,  introduced  into  the  chancery  court  of  Maryland,  it 
has  never  received  the  sanction  of  the  appellate  tribunals  of 
the  state,  and  will  not  be  sustained  by  this  court.  The 
powers  of  the  court  of  chancery  are  sufficiently  comprehen- 
sive and  extended,  when  in  cases  of  mere  trespass,  their  pre- 
ventive interference,  by  injunction,  is  restricted  to  cases  of 
irreparable  mischief;  to  the  prevention  of  a  multiplicity  of 
suits ;  or  to  cases  where  peculiar  circumstances  imperatively 
demand  the  interposition  of  such  a  conservative  remedy. 

We  fully  concur  in  the  views  expressed  by  Chancettor 
Kent,  upon  this  subject,  in  Jerome  and  others  vs.  Ross,  7 
John.  C.  R.  315,  *<  that  an  injunction  is  not  granted  to  re- 
strain a  mere  trespass,  where  the  injury  is  not  irreparable  and 
destructive  to  the  plaintiff's  estate,  but  is  susceptible  of  per- 
60  V.9 
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feet  pectmiaiy  compensation^  and  for  y/Adch  the  party  maj 
obtain  adequate  satis&ction  in  the  ordinaiy  course  of  law. 
It  must  be  a  strong  case  of  tresfMSs,  going  to  the  destructicm 
of  the  inheritance,  or  the  mischief  is  remediless  to  entitle  the 
party  to  the  interference  by  injunction  ;^'  and  o(  Judge  Storjf^ 
who,  in  his  commentaries  on  equity  jurisprudence,  2  voL  307, 
states,  <<  that  courts  of  equity  int^ere  m  cases  of  trespass, 
fliat  is  to  say,  to  prevent  hrreparaUe  mischiefii,  or  to  soppiess 
multiplicity  of  suits^  and  oppressive  litigation.'' 

Aamming  then  the  existence  of  that  analogy,  (as  respects 
{be  issuing  d  injunctions)  between  obstructions  to  rights  of 
way,  and  trespasses,  no  benefit  will  residt  to  appeDee  hetott 
(his  court  in  attempting  to  invoke  to  his  aid  this  modem  doc* 
trine  of  the  chancery  court  of  Maryhmd^  ought  the  injunction 
to  have  issued  or  been  continued  on  tiie  ground  of  iirepara- 
tie  mischief,  is  the  next  inquiry  ?  It  is  true  the  aj^f^ee  in 
his  biH  alleges,  that  by  the  obsfaruetion  complained  o£,  ^'  great 
and  irremediaUe  dainage  wiU  accrue  to  him,  his  mills  af<»e» 
Said  being  thus  whoBy  cut  off  from  their  ancient  and  accus* 
tomed  outiet :"  but  the  reasons  are  not  given,  the  &cts  not 
stated,  which  shew  to  the  court  that  this  great  and  ineme* 
(RtiAe  damage  would  result  by  the  continuance  of  the  ob- 
struction, until  the  right  of  the  appdke  should  be  estaUiahed 
at  law.  It  is  not  diarged  that  he  has  no  other  reasonably 
convenient  outlet  from  his  mills,  that  by  this  obstruction  a 
valuable  portion  of  the  customers  of  his  mills  will  be  driven 
from  them,  fthe  mere  allegation  of  a  complainant,  that  irre- 
mediable damage  or  irreparable  mischief  will  ensue,  is  not 
sufficient  To  satisfy  the  conscience  of  tiie  court,  the  fiicts 
must  be  stated,  to  shew  that  the  apprdiension  of  injmy  is 
weD  founded  .J  \^^out  such  a  statement  of  facts,  no  in- 
juncti<m  i&ould  have  issued.  And  the  defect  in  the  bill,  if 
such  a  remedy  were  applicaUe  to  such  a  case,  is  not  cured 
by  the  testimony  taken  in  the  cause.  So  hr  from  its  exhibit- 
ing a  case  where  the  continuance  of  the  outrage  complained 
of  would  wOik  great  and  irremediaUe  damage,  it  diews 
one  which  warrants  the  inference,  that  the  loss  or  injury 
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resulting  would  be  triTial,  and  susceptible  of  adequate  com- 
pensation in  damages  at  law.  But  if  it  were  otherwise^  the 
de&ult  of  the  appellee  in  standing  by  and  pennitting  the 
appeDant,  Amthmgy  to  enclose  the  land  affiscted  by  the  wi^ 
in  question,  and  to  cultiyate  and  improve  the  same  for  four 
years,  would  interpose  a  strong,  if  not  an  insuperable  barrier 
to  any  interference  in  his  behalf  by  way  of  preliminaiy  in- 
juncticm. 

Believing  that  county  court  erred,  both  in  the  order  grant- 
ing, and  in  the  order  reftising  to  dissolve  the  injunction,  this 
court  win  sign  a  decree  reversing  both  those  orders  with 
costs  in  this  court. 

OmOSR  &KVEBSED  WITH   COSTS. 


RicHTBR  AND  Wheat  vi.  Pi7S  AND  WiFE.— -June,  1838. 

tM«r  Ilia  aete  of  18t5»  cb.  S4IS  and  S80»  i&  1^1^  will  not  Ke  fima  an  oi^ter 
0raatilig,orjitQoi.theffetaal  to  dMSolTa  an  iigiinction,  imCil  Om  ^efendatt 
haB  Iliad  hif  asfwer ;  and  wbao  an  anflwar  has  baan  julad  iosoflciant  qpcn 
ezeaptioBi,  it  ia  laganlad  ai  ao  aaswar* 

Appeal  from  Oumctfy. 

Thu  was  an  i^ipeal  under  the  acts  of  1886,  cfa.  346  and 
380,  from  an  order  granting,  and  from  an  order  refiisiBg  to 
dissolve  an  injunction,  issued  against  the  appdlants  upon  the 
IhH  of  theappeUees.  The  chanodlor,  in  bis  oider  of  tlie  Sd 
May,  18S8,  refimng'to  dissolve  the  injunction,  had  sustained 
certain  exceptions  of  the  complainants  to  tiie  answers  erf*  die 
^ypdlants,  and  ordered  them  to  make  and  file  a  good  and 
^ndicient  answer  to  the  1^  of  complaint,  on  or  before  tfie 
IMth  June,  1838.  The  appeal  was  taken  on  the  4tli  June, 
1838. 

At  tiiis  term,  Alexahdea  for  the  appe&ee,  moved  to  dis- 
miss this  appeal,  upon  the  ground  dMit  under  the  acta  of  1685, 
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no  appeal  will  lie  until  after  answer  by  the  defendants.  The 
right  was  given  on  condition  of  <^  the  answer  of  the  defendant 
or  defendants  being  first  filed,'^ — and  he  contended  that  an 
answer  ruled  insufficient  upon  exceptions,  was,  according  to 
the  practice  of  the  court  of  chancery,  as  no  answer. 
Mayer,  contra. 

By  the  Court :  appeal  dismissed. 


William  Catom  vs.  Robert  Carter. — June^  1838. 

Tbt  orphans  eourti  have  no  juriadiction  to  decide  upon  contfovenies  between 

master  and  apprentice. 
The  particular  order  in  which  a  party  choosea  to  eitablish  the  fiicts  of  hia 

caae,  is  a  matter  for  hia  excliiaiye  consideration. 

Appeal  from  the  Orphans  court  of  Jlnne  Arundel  county. 

This  was  a  petition  for  freedom,  filed  on  the  12th  Decem- 
ber, 1837,  by  the  appellee,  claiming  to  be  bom  free,  and 
alleging  he  was  held  as  a  slave  by  the  aiq>ellant  The  de- 
fendant below,  Catony  claimed  the  petitioned  as  his  appren- 
tice, for  a  period  not  yet  expired,  and  denied  the  jurisdiction 
of  the  court.  « 

The  petitioner,  at  the  trial  before  the  orphans  court,  offered 
proof  that  he  was  the  son  of  a  free  woman ;  that  he  was  law- 
fully bound  to  Mrs.  Anne  Kearney  by  indenture  of  the  2d 
September,  1834,  approved  by  the  justices,  and  recorded  in 
the  records  of  Anne  Arundd  county  court,  that  his  name  was 
Robert  Carter,  and  that  upon  the  death  of  his  said  mistress, 
whom  he  served  several  years,  her'representatives  abandoned 
an  daim  to  him.  That  the  motiier  of  the  appellee  is  dead, 
and  her  and  his  next  of  kin  were  now  in  court,  soliciting  that 
he  should  be  bound  again.  . 

It  was  admitted  by  counsel,  that  one  MarceUus  Carter  was 
duly  bound  as  an  apprentice  to  John  Stalker  by  the  name  of 
MarceUus  Kean^  by  indenture  produced  in  court,  bearing  date 
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25th  July,  1833 ;  and  that  on  the  17th  July,  1834,  one  Mm- 
cdlus  Carter  was  bound  as  an  apprentice  to  William  Caton. 

The  defendant,  Caton^  then  offered  to  proTe  that  the  peti- 
tioner was  the  identical  boy  bound  by  the  indenture  of  17di 
July,  1834,  to  him,  by  the  name  of  Marcellus  Cartery  and 
that  the  said  boy  had  been  for  several  years  in  the  custody 
of  the  defendant  under  said  indenture,  and  asked  the  court 
to  reduce  the  testimony  of  the  witnesses  to  writing,  but  the 
court,  on  objection  made  by  the  petitioner  thereto,  were  of 
opinion  that  such  evidence  was  not  admissible^  and  refused 
to  reduce  the  testimony  to  writing. 

The  orphans  court  therefore  decided,  that  since  the  death 
of  Jlfrt.  Kearney y  and  the  non-claim  of  her  representatives  ta 
the  petitioner,  he  was  fully  under  the  power  and  control  of 
the  court,  as  an  orphan  free  boy  without  mistress  or  protec- 
tor ;  and  accordingly,  ordered  him,  with  the  consent  of  his 
nearest  relation,  to  be  bound  to  one  S.  E.  DuvaU.  Where* 
upon,  the  said  WSliam  Catan  appealed  to  this  court. 

The  cause  was  argued  befc^re  Buchanan,  Ch.  J.,  AACHEEy 
Dorset,  and  Chambers,  Judges. 

By  S.  PiNKNET  and  A.  C.  Maorudee,  for  the  appellant. 
And  Alexander,  for  the  appeDee. 

Chambers,  Judge,  delivered  the  opinion  of  the  court. 

The  orphans  court  could  have  no  jurisdiction  in  this  case, 
if  the  appellee  was  the  apprentice  of  the  appellant. 

It  was  therefore  proper  to  receive  testimony  upon  tiiis  pre- 
liminary question* 

To  establish  the  feet  of  such  apprenticeship,  it  was  neces- 
sary to  prove  that  the  appellee  had  borne  the  name  by  which 
it  was  alleged  he  was  apprenticed — ^that  indentures  had  been 
regularly  executed  by  competent  parties,  and  that  they  had 
been  regularly  approved  and  recorded.  The  particulaTorder 
in  whi(^  the  appellant  chose  to  establish  these  fiicts  was  a 
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matter  for  his  ezclosiTe  consideratioii — ^the  record  shews  that 
he  commenced  by  offering  testimony  of  the  idepitity  of  the 
appellee,  and  we  think  that  the  orphans  court  was  wrong  in 
arresting  the  examination. 

JUDSMKNT  mSTXmSBB  AVD   CASS  mSXAKDED. 
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It  if  MttM  in  thii  i tite,  that  the  power  to  take  private  property  for  publie 
wet,  upon  ma^ng  juat  coapeniatiop,  may  be  ezereiaed  for  the  benefit  of 
the  pablie.  by  inda?idiialf » or  hj  corporationi,  npon  whom  the  legialatare 
baa,  within  proper  limitationa,  confened  the  power  ao  to  exerciae  it 

In  conetniing  atatutea  giving  poweri,  that  aro  to  be  applied  to  a  great  public 
oljecty  d^Mnding  for  ita  ancceea  npon  the  judgment  of  the  officen  en- 
traaled  with  ita  ex»cation»  and  in  whom  thero  moit  of  neeeesity  be  vetted 
kiga  diaeietionaiy  powera,  the  interpretation  ihould  be  liberal. 

Caro  ehould  he  taken  on  the  one  hand,  to  secure  to  the  individual  whoee 
piopeity  ia  iq^propiiated  to  the  public,  a  just  and  reasonable  compensation ; 
and  OB  the  other,  that  the  objects  contemplated  by  the  grant  of  the  powers, 
sbaU  not  be  deisated,  or  embanraased. 

▲  jury  aoBunoned  under  the  Act  of  1825,  ch.  180,  to  assess  the  amount  of 
damagea  sustained  hy  the  owners  of  property,  though  at  liberty  to  enlighten 
their  own  judgments  by  the  testimony  of  others,  are  not,  as  juries  in  ordi- 
Miy  civil  and  criminal  caaea  are,  bound  by  the  weight  of  evidence. 

They  BMy  be  governed  greatly  by  the  «<view"  which  they  take  of  the  landa 
to  be  valued  by  them,  when  they  meet  thereon. 

In  dstsrmining  queationa  of  foct,  in  which  the  verdict  of  an  ordinary  juiy 
would  never  be  disturbed,  if  justified  by  the  weight  of  the  evidence,  their 
dedsioii  would  be  qien  upon  review  by  the  court 

la  cases  arising  under  thia  statute,  and  other  kindred  ones,  the  reviewing 
tribunal  suy  hear  new  testimony,  aa  good  cause  against  the  inquiution, 
and  set  it  aaide  upon  such  new  evidence,  though  upon  the  proof  submitted 
to  the  jury  the  verdict  was  right 

The  proceedings  of  a  jury  empanelled  under  this  law,  and  othoa  of  a  like 
nature,  are  not  to  be  regarded  as  those  of  a  oommon  law  jury,  and  the  juron 
who  aigned  the  inquisition,  may  be  examined  as  witnesses,  as  to  the 
grounds  and  BMtives  of  their  finding ;  in  order  to  ascertain  whether  their 
verdict  is  not  the  result  of  mistake  in  the  foots,  as  well  as  the  law. 

That  the  sherifiT  who  aummoned  the  jury,  may  have  been  partial  to,  or 
prqudiced  in  fovour  of  one  of  the  parties  to  the  cootroveny,  is  not  ^<r  «t 
suAdent  to  set  aaide  the  inquisitloB,  if  it  a|n»ean  that  no  injustice  haa 
\  doM  to  any  one. 
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The  olij^^^tion,  that  a  juror  is  ralated  to  the  partiei,  or  interested  in  the  land 
to  be  condenned,  should  be  taken  bjr  way  of  challenge,  before  he  is  sworn* 
and  comes  too  late,  npon  a  motion  to  vacate  the  inquisition. 
In  cases  of  inquisiUon,  to  condemn  property  under  this  law,  and  otheis  of  a 
like  nature,  all  the  papen  returned  by  the  sheriff  are  to  be  regaided  as  one 
whole,  each  constituting  a  part  of  the  other,  and  te  be  construed  together, 
as  a  record  of  the  proceedings. 

The  inquisition  itself,  need  not  assert  upon  its  face,  that  the  sheriff  adminis- 
tered an  oath  to  eveiy  juryman. 

It  is  sufficient  if  the  hct  appears  by  his  return,  and  the  very  language  of  the 
oath  prescribed  by  the  stetute  need  not  be  followed,  if  the  substance  is 
preserved. 

If  other  persons,  beside  the  particular  proprietor  in  the  case,  have  an  interest 
in  the  land  condemned,  it  is  not  a  valid  objection,  that  such  interests  do  not 
appear  upon  the  face  of  the  inquisition. 

Where  an  appeal  is  allowed  by  law  from  the  finding  of  the  juiy,  and  upon 
such  appeij,  the  case  is  to  be  tried  de  novo,  as  if  no  finding  had  taken  place, 
it  is  not  laehet  in  either  party,  that  he  offered  no  evidence,  or  forbore  to 
offer  all  his  evidence  upon  the  firat  trial,— and  if  the  law  granting  the  ap- 
peal is  repealed  before  the  appeal  is  heard,  that  does  not  deprive  the  party 
in  shewing  cause  against  the  inquisition,  in  the  original  court  of  the  privi- 
lege of  offering  the  proof,  which  he  omitted  before,  relying  upon  his  right 
of  appeal. 

It  is  not  necessary  that  the  jury  in  their  inquisition,  should  describe  the 
lands  by  metes  and  bounds.— If  the  description  is  such  as  to  enable  the 
party  to  make  a  true  location,  it  is  sufficient;  and  as  in  cases  of  deeds  of 
conveyance,  and  inquisitions  in  the  nature  of  ad  quod  damnum  ;  matters 
in  pai9,  may  be  resorted  to,  to  arrive  at  the  true  location. 

But  where  the  first  line  of  a  parcel  of  land  was  described,  as  «  beginning  at 
the  lands  of  H.  S.  and  running  thence  down  the  t)anal,  and  parallel  there- 
to,'* and  no  natural  boundary,  plat  or  diagram  was  referred  to,  as  desig- 
nating the  spot,  at  which  the  starting  point  on  the  lands  of  U.  8.  was  sita- 
ated,  the  description  was  held  insufficient,  and  incurable  by  a  lesort  to 
extrinsic  cireumstances. 

The  court  in  a  proceeding  of  this  kind,  has  no  jurisdiction  to  coneet  the 
description,  except  by  consent  of  parties.— Nor  would  the  tender  of  a  deed 
by  the  land  proprietor,  correcting  the  deseriptton,  but  refbsed  by  the  other 
party,  vary  the  case ;  and  it  smsu  that  either  party,  may  take  advantage  of 
the  defect 

If  the  party  in  possession  of  the  land  have  but  a  life  estate,  and  the  jury 
condemn  it  in  perpetoity,  and  allow  damages  as  for  a  fee  simple,  the  whole 
estate  is  bound  by  the  inquisition,  tiiough  notice  is  only  given  to  the  party 
in  possession,  the  owner  for  lifo,  and  the  proprietor  of  the  fee  may  get  his 
proportion  of  the  dainages  by  applying  to  chancery  for  a  distribution. 

The  rule  by  which  damages  are  to  be  estimated,  is  in  all  cases  a  question  of 
law,  though  the  application  of  it  is  for  the  jury. 

In  estimating  the  value  of  property  condemned  for  the  public  use,  the  jury 
should  give  the  proprietor  what,  in  their  judgmtnt,  it  would  actually  «< 
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fftff  Urns,  sell  §n,  uid  not  vhat  it  migbt  bring,  or  perhaps  oo^  to  prodae^ 

at  some  future  period. 
Possible  or  probaUe  profits  resulting  from  the  enjoyment  of  the  property,  are 

not  proper  to  be  considered  by  the  jury  in  maJdng  up  their  rerdict;  bat 
'  they  should  limit  themselves  to  the  direct  loss  sustained  by  the  owner^  or 

other  persons  having  an  interest  in  the  property  sought  to  be  eondemned. 

This  case  was  argued  at  this  term,  before  Ma6Rui>kb  and 

PUKTIANCE|  Judges. 

By  Wm.  Schlet  and  Otho  Soott,  for  the  Company^  and 
McMahon  and  BL  Johnsoh,  for  Mrs.  Jbrcher. 

The  nature  and  circumstances  of  the  case  are  fully  stated 
by  the  learned  judges,  before  whom  it  was  tried  and  decided. 

The  questions  now  to  be  decided  in  this  case,  arise  upon 
objections  filed  by  the  Tide  WaUr  Canal  Company y  to  the 
affirmance  of  the  inquisition  returned  to  the  clerk  of  this 
court  by  the  late  John  Carsins,  who  was  at  the  time  of  the 
taking  and  of  the  return  thereof,  the  sheriff  of  Harford 
coun^,  and  the  same  having  been  taken  on  parcels  of  land 
alleged  and  stated  in  and  by  said  inquisition,  to  be  owned 
and  claimed  by  Mrs.  Arm  Archer  of  said  county.  The  ob- 
jections are  filed  under  a  prorision  in  the  13th  section  of 
the  act  of  assembly  of  1825,  chapter  180,  entided  <<  an  act 
for  the  promotion  of  internal  improyement,''  which  section 
was  ingrafted  by  the  fourth  section  of  the  act  of  1835,  chap- 
ter 200,  upon  the  charts  of  a  company  formerly  called  the 
^'Susquehanna  and  Patapsco  Canal  Company,^  whose  cor- 
porate name  was  changed  by  the  tfiird  section  of  the  act  of 
1835,  chapter  340,  and  first  section  of  1835,  chap.  366,  by 
which  enactments  the  company  thereafter  became,  and  was 
known  and  designated  by  the  name  and  style  of  "  This  Tide 
Waiter  Canal  Can^panyJ^  The  13th  section  of  the  act  of 
1825,  chap.  180,  after  prescribing  the  manner  in  ^Aadi  the 
inquisition  is  to  be  taken,  directs  it  whra  taken,  to  be  re- 
turned by  the  sheitf  to  the  clerk  of  hk  coun^,  and  then 
goes  on  to  provide  that  '^  wJkss  good  cause  be  sheum  s^aimet 
the  said  inqmManyiiskaSih^  afirmed  by  Hk  coort  wd  r»- 
61  T.9 
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corded ;  but  if  the  said  inquisition  should  be  set  aside,  &e 
9aid  court  may  direct  another  inquisition  to  be  taken  in  the 
manner  above  prescribed,"  &c.  &c.  It  is  under  this  provi- 
sion that  the  Canal  Company  has  offered  its  objections,  and 
has  aUeged  as  cause  why  the  inquisition  should  be  set  aside, 
not  only  that  the  damages  allowed  are  excessive,  but  that 
there  are  many  and  various  other  grounds,  all  of  which  are 
set  forth  distinctly,  and  any  of  which,  if  sustained  by  the 
court,  ought,  as  it  is  contended  by  the  counsel  of  the  com- 
pany, to  prevent  the  affirmance  of  the  inquisition.  It  has 
,  not,  heretofore,  been  the  practice  of  the  court,  in  cases  aris- 
ing under  the  acts  of  assembly  authorizing  the  condemnation 
of  private  property  for  public  purposes,  to  assign  at  length, 
their  reasons  for  their  decision.  It  has  been  their  usual 
course,  simply  to  affirm,  or  to  set  aside,  as  in  the  exercise  of 
a  sound  discretion,  it  seemed  best  to  them,  the  inquisition  ta- 
ken and  returned  to  the  court ;  but  as  the  case  now  under 
consideration,  is  one  involving  a  large  amount  of  money— 
affi^ting  in  its  principles,  many  other  cases  now  depending 
and  awaiting  its  decision,  and  which  it  is  most  probable,  can- 
not be  finally  settled  until  there  is  an  adjudication  upon  tlie 
many  questions  which  have  been  presented  by  the  argument| 
to  the  consideration  of  the  court — as  it  is  one  of  a  class  of 
cases,  in  relation  to  which  there  have  been  several  leg^islative 
enactments,  and  as  moreover,  it  has  been  ably  argued  by  the 
counsel  of  both  parties  respectively,  it  is,  perhaps  eiq>ected, 
but  is,  at  any  rate,  fit  and  proper  that  reasons  should  be  as- 
signed fi)r  the  decision  now  about  to  be  made. 

As  most,  if  not  all,  of  the  objections  set  up  by  the  Canal 
Company  are  founded  upon  the  provisions  of  the  13th  sec- 
tion of  the  act  of  1825,  chapter  180,  and  as  much  of  the 
yalidity  of  those  objections  wiD  depend  upon  the  true  con- 
struction of  that  section,  it  may  be  well,  before  we  proceed 
to  an  examination  of  the  several  questions,  to  make  a  veiy 
few  remarks  upon  the  policy  of  that  statute,  and  die  object 
and  btention  of  the  legislature  in  passing  it.  The  power  of 
appropriating  to  pubUe  uses  the  property  of  any  individual, 
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whenever  the  public  exigeDcies  require  it,  on  the  equitable 
and  indispensable  condition  that  such  individual  shall  receive 
just  compensation  for  his  property  so  taken,  has  been  hereto-^ 
fore  decided  in  this  case,  in  one  of  its  earlier  stages,  to  exist 
in  the  state,  and  has  been  conceded,  in  the  argument,  by  all 
the  counsel.  This  power,  or  as  it  is  termed  by  the  books^ 
the  right  of  /^  eminent  domain"  is  inherent  in  every  govern- 
ment It  has  been  settled  in  the  judicial  tribunals  of  eveiy 
state  in  which  the  right  to  its  exercise  has  come  under  re-* 
view,  to  be  a  legitimate  assertion  of  power  by  the  legisla- 
ture, in  all  cases  in  which  they  do  not  stop  short  of  providing 
for  compensation.  And  it  is  equally  well  settled  now,  and 
in  this  state  certainly,  that  this  right  may  be  exercised  for 
the  benefit  of  the  public  by  individuals,  or  by  corporations^ 
upon  whom  the  legblature  has,  within  proper  limitations, 
conferred  the  power  so  to  exercise  it. 

The  ^[  act  for  the  promotion  of  internal  improvement," 
(1825,  chap.  180)  was  almost  the  commencement  of  those 
great  undertakings,  which  in  the  language  of  one  of  our  sta- 
tutes (1824,  chap.  79)  was  "  to  establish  a  connected  naviga- 
tion between  the  eastern  and  western  states,  so  as  to  extend 
and  multiply  the  means  and  facilities  of  internal  commerce 
and  personal  intercourse  between  the  two  great  sections  of 
the  United  States,  and  to  interweave  more  closely  all  the 
mutual  interests  and  affections  that  are  calculated  to  consoli-* 
date  and  perpetuate  the  vital  principles  of  union."  The 
legblature  bad  previously  created  a  boaitl  of  public  works, 
and  had,  in  other  respects,  manifested  a  determination  to 
prosecute  with  vigour,  that  great  system  of  internal  improve- 
ment which  was  to  advance  the  prosperity  and  elevate  tbe 
character  of  the  state,  and  this  act  (1825,  chap.  180)  was  a 
portion  of  the  legislation  which  was  necessary  to  carry  out 
that  system.  In  mterpreting  statutes  which  confer  powers 
that  are  to  be  applied  to  a  great  public  object,  depending  for 
its  successful  results  upon  decision  of  character  and  maturity 
of  judgment  in  the  officers  and  others  entrusted  with  its  exe^ 
cution,  and  in  whom,  from  the  very  nature  of  the  case^  there 
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must  necessariljr  be  rested  large  powers,  restbg  mQeh  for 
their  exercise  in  dtseretioB,  and  that  discretion  nudefined,  onr 
construction  ought  to  be  benign  and  liberal-— whilst  on  the 
one  hand,  we  should  regard  these  statutes  as  remedial  acts, 
intended  to  cany  into  execution  that  most  important  and 
equitable  provision  in  fiivour  of  priyate  right,  that  whenever 
public  necessity  demands  that  the  property  of  any  individual 
should  be  appropriated  to  public  uses,  he  shall  receive  a  just 
and  reasonable  compensation  therefor,  and  give  to  the  ex- 
pressions of  the  law^ver  the  sense  most  suitable  to  the  suIh 
j€ct  and  best  adapted  to  ensure  to  such  individual  the  most 
libera!  compensation  for  the  damages  he  may  sustain,  we  are, 
on  the  other  hand,  so  to  construe  them  as  not  only  not  to 
embarrass  or  defeat  ^ir  purposes,  but  as  far  as  we  properly 
ean,  to  facilitate  and  promote  the  success  of  a  great  and  ge- 
nerous scheme  of  public  policy.  We  are  not  to  regard  as 
wrong-doers  or  trespassers,  those  who  in  the  execution  of 
the  work  of  public  improvement,  must  necessarily  come  in 
conflict  with  private  right,  provided  they  act  with  good  faith, 
and  with  sound  common  sense.  Private  rights  of  eveiy  de- 
scription must  give  way  upon  such  an  occasion,  to  the  per- 
manent interest  of  die  public,  upon  fair  and  reasonable  com- 
pensation, otherwise  it  would  be  impossible  to  accomplish  any 
scheme  <d  internal  improvement  of  any  magnitude,  involving 
heavy  expense.  The  legblature  having,  in  such  cases,  pro- 
vided for  tiie  payment  of  compensation  to  the  owner  of  pri- 
vate property  whose  individual  rights  have  been  impaired, 
whenever  Aat  is  paid  to  the  claimant  of  damages,  the  s(ate 
Iracceeds  to  his  right  The  state  becomes  a  purchaser ;  and 
ttie  sole  reason  why  the  purchase  is  not  one  in  feet  and  Aade 
tn  the  ordinary  way  b,  that  the  parties  cannot  agree  upon  a 
sale,  for  it  is  only  <<  in  case  of  disagreement,"  where  there  is 
a  legal  capacity  to  contract  that  the  power  to  condemn  by 
process  of  law,  the  lands  wanted  for  public  uses,  is  confi^red 
by  the  state  upon  those  whom  it  has  constituted  its  repre- 
sentatives in  carrying  out  the  scheme  of  puUic  policy. 
With  these  principles  or  rules  of  interpretation  for  our 
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guidance,  let  us  now  consider  the  rarious  objections  which 
have  been  inteiposed  bj  the  Canal  Company^  as  causes  why 
the  inquisition  returned  by  (he  sheriff,  in  this  case,  ought  not 
to  be  confirmed*  The  particular  section  under  which  the 
several  questions  growing  out  of  these  objections,  arise  (sec. 
13  of  1825,  chapter  180)  is  in  the  following  words,  viz : 
^^  And  be  it  enacted,  that  it  shall  and  may  be  lawful  for  the 
piesident  and  directors,  or  a  majority  of  them,  to  agree  with 
the  owners  of  any  land  through  or  on  which  it  is  intended 
that  the  said  canal  or  any  of  the  works  thereunto  appertain* 
ing  shall  pass  or  be  situated,  for  the  purchase  or  use  and 
occiq>ation  thereof,  and  in  case  of  disagreement,  or  in  case 
llie  owner  thereof  shall  be  a  Jime  covert j  under  age,  nan" 
compoSf  or  out  of  the  state  or  county,  on  application  to  a 
justice  of  the  peace  of  the  county  in  which  such  land  shall 
be,  the  said  justice  of  the  peace  shall  issue  his  warrant  under 
his  hand  and  seal,  to  the  sheriff  of  the  county,  to  summon  a 
juiy  of  eighteen  inhabitants  of  his  county,  not  related  to  the 
parties,  nor  in  any  manner  interested,  to  meet  on  the  land  to 
be  valued,  at  a  day  to  be  expressed  in  the  warrant,  not  less 
than  ten,  nor  more  than  twenty  days  thereafter ;  and  the  she- 
riff, upon  receiving  the  said  warrant,  shall  forthwith  summon 
the  said  jury ;  and  when  met,  shall  administer  an  oath  or 
affirmation  to  every  juiyinan  who  shall  appear,  being  not  less 
than  twelve  in  number,  that  he  will  faithfully,  justly  and  im- 
partially, value  the  land  and  all  damages  the  owner  thereof 
shall  sustain  by  cutting  the  canal  through  such  land,  or  the 
use  or  occupation  for  the  purposes  and  period  necessaiy,  of 
such  land,  according  to  the  best  of  his  skill  and  judgment, 
and  that  in  such  valuation  he  will  not  spare  any  person  for 
&vour  or  affection,  nor  any  person  grieve  for  malice,  hatred 
or  ill-will ;  and  in  every  such  valuation  and  assessment  of 
damages  the  jury  shall  be,  and  they  are  hereby  instructed  to 
consider,  in  determining  and  fixing  the  amount  thereof,  the 
actual  benefit  which  will  accrue  to  the  owner  from  conducting 
the  said  canal  through,  or  erecting  any  of  the  said  works 
upon  his  land,  and  to  regulate  their  verdict  thereby,  except 
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that  no  assessment  shall  require  any  such  owner  to  pay  or 
contribute  any  thing  to  the  said  company,  where  such  benefit 
shall  exceed  in  the  estimate  of  the  jury,  the  value  and  dama- 
ges ascertained  as  aforesaid;  and  the  inquisition  thereupon 
taken,  shall  be  signed  by  the  sheriff  and  some  twelve  or  more 
of  the  juiy,  and  returned  by  the  sheriff  to  the  clerk  of  his 
county,  and  unless  good  cause  be  shewn  against  the  said 
inquisition,  it  shall  be  affirmed  by  the  court  and  recorded ;  but 
if  the  said  inquisition  should  be  set  aside,  or  if,  from  any 
cause,  no  inquisition  shall  be  returned  to  such  court  within  a 
reasonable  time,  the  said  court  may,  at  its  discretion,  as  often 
as  may  be  necessary,  direct  another  inquisition  to  be  taken  in 
the  manner  above  prescribed,  and  upon  every  such  valuation, 
the  jury  is  hereby  directed  to  describe  and  ascertain  the 
bounds  of  the  land  by  them  valued,  and  the  quantity  and 
duration  of  the  interest  and  estate  in  the  same,  required  by 
the  said  company  for  its  use,  and  their  valuation  shall  be  con* 
elusive  upon  aH  persons,  and  shall  be  paicT  by  the  said  presi- 
dent and  directors  to  the  owner  of  the  land  or  his  legal  repre- 
sentatives, and  on  payment  thereof,  the  said  company  shall 
be  seized  of  such  land,  as  an  absolute  estate  in  perpetuity, 
or  with  such  less  quantity  and  duration  of  interest  in  the 
same,  or  subject  to  such  partial  or  temporary  use  or  occupa- 
tion, as  shall  be  required  and  described  as  aforesaid^  as  if 
conveyed  by  the  owner  of  them,''  &c.  &c« 

The  first  objection  which  we  shall  consider  is  that  which 
charges  the  late  sheriff  who  returned  this  inquisition,  with 
partiality  to  the  proprietors  of  the  lands  taken  under  it,  and 
with  prejudice  against  the  Canal  Company^  and  with  having 
acted  in  this  behalf,  under  the  influence  of  those  feelings  ^^  in 
this,  to  wit :  that  he  summoned  particular  persons  to  attend 
as  jurors  in  this  case,  firom  his  knowledge  or  belief,  that  said 
persons,  as  jurors,  would  be  in  favour  of  awarding  high 
damages;  and  purposely  omitted  to  summon  certain  other 
persons,  as  jurors,  from  his  knowledge  or  belief  that  said 
omitted  persons,  if  summoned  and  sworn  as  jurors,  would 
not  be  in  favour  of  awarding  high  damages ;  and  also  in 
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this,  to  wit :  that  at  the  time  of  summoning  the  jurors  in  this 
case,  or  some  one  or  more  of  them,  he  openly  advocated  the 
giving  of  high  damages  to  the  proprietors  by  juries,  and 
spoke  in  terms  of  reproach  and  disparagement  of  certain  in- 
dividuals, who  had  served  on  former  juries,  because  such 
individuals  had  refused  to  sign  some  inqubition  or  inquisi- 
tions on  the  ground  that  the  damages  allowed,  were,  in  their 
judgment,  high  and  excessive ;  and  also  in  this,  to  wit :  that 
on  the  day  this  inquisition  was  taken,  and  before  the  same 
was  found,  he  urged  upon  the  juiy,  or  some  one  or  more  of 
them,  that  high  and  liberal  damages  ought  to  be  given  to  the 
proprietors  of  lands,  taken  for  the  use  of  said  company." 
Connected  with  this  objection  are  several  other  additional 
ones,  five  in  number,  which  charges  the  sheriff  with  corrup- 
tion, as  well  as  with  prejudice  and  partiality,  and  which  set 
out  in  detail  the  facts  upon  which  the  charges  rest,  and  which 
facts  are  substantially  embraced  in  the  objection  herein  above 
recited.     In  coming  to  the  conclusion  at  which  we  have 
arrived  on  this  point,  it  became  necessary  to  consider  and 
sdecide  another  question  which  was  argued,  and  that  was, 
whether  the  testimony  of  the  jurors  who  found  this  inquisi- 
tioh,  could  be  taken  before  the  court  on  the  whole  subject  of 
this  review,  or  if  not,  then  to  what  extent  it  could  be  re- 
tseived.     We  do  not  intend  to  question,  in  the  slightest  degree, 
the  authority  of  the  case  decided  by  the  chief  judge  of  this 
court,  referred  to  in  the  argument,  and  which  will  be  found 
reported  in  a  note  to  the  case  of  Boihy  v$.  The  Chesapeake 
Insurance  Company^  3  GiU  4r  Johns.  413.     On  the  contrary, 
we  think  that  decision,  which  was  pronounced  after  a  carefiil 
examination  of  the  books,  entitled  to  the  same  respect  in 
which  it  is  held  by  the  profession,  and  which  it  has  deserv- 
edly received  from  the  reporters  of  the  highest  court  in  this 
state.    And  the  reasoning  with  which  the  learned  judge  sus- 
tains his  opinion,  is  strong  and  founded  upon  sound  sense, 
independent  of  the  cases  referred  to  by  him  as  having  been 
adjudicated  by  other  tribunals.     He  says  that  those  decisions 
establish  the  principle  ^^  that  no  evidence  can  be  received  firom 
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the  juiy  to  show  mistake,"  and  thinks   '^  those  decisions 
right,  because  were  the  law  different,  an  inquisition  might  be 
instituted  in  every  case,  into  ttie  grounds  and  motives  of  a 
jury  for  their  finding,  in  order  to  ascertain  whether  in  coming 
to  given  conclusions,  they  had  not  mistaken  facts*     Verdicts 
of  juries  would  then,  in  all  cases,  be  uncertain.    To  permit 
such  inquisitions  into  the  motives  of  juries,  would  it  appears 
to  me,"  continues  the  judge,  *^  be  against  public  policy,  and 
lead  more  frequently  to  the  prostration  of  justice  than  to  its 
preservation."    The  courts  in  England  have  also  refused  to 
receive  the  affidavits  of  jurors  to  explain  the  grounds  of  their 
verdict,  and  show  that  they  intended  something  different  from 
what  they  found.     But  Uie  case  in  the  note  to  3  GUI  4r 
Johns.  473,  just  referred  to,  and  it  is  believed  also  all  tlie 
other  cases  in  which  the  doctrine  has  been  established  which 
excludes  the  testimony  of  jurors^  were  instances  ol  a  common 
law  jury,  whose  verdict  is  entided  to  peculiar  sanctity,  and 
the  rule  rejecting  the  affidavits  of  jurors  composing  a  pand 
Gt  that  species  of  jury,  to  impeach  their  verdict  is  strict,  and 
rardy,  if  ever,  departed  from.     (Canal  Bank  of  Albany  vs. 
Mai^jijrc.of ^lbany^9Wenddl,254ftr cases ib.cU.)    There 
is  one  case,  however,  which  was  tried  before  a  common  law 
jury,  wherein,  afkr  a  careful  review  by  the  supreme  court  of 
New  York,  of  aH  the  authorities,  the  affidavits  of  two  of  the 
jurors  were  received,  on  a  motion  for  a  new  trial,  to  show 
that  in  making  up  their  verdict,  they  adopted  a  principle,  in 
estimating  damages,  not  allowed  by  law,  (5  Cowen^  106, 121, 

Sargent  vs. .)    And  the  court  there  say  that  the 

affidavits  may  be  recdved  in  the  case  before  them,  wiftont 
impeaching  the  principle  of  either  class  of  those  cases  vriiich 
had  passed  under  their  review.  It  is  true  that  in  this  last 
case,  it  is  stated  that  the  counsel  for  the  plaintiff,  in  summing 
np,  told  tiie  jury  that  they  must  find  according  to  a  principk 
which  was  afterwards,  on  hearing  the  motion  for  a  new  trial, 
disapproved  by  the  court,  and  ^ich  not  being  corrected  by 
the  judge  yi^ho  presided  at  the  trial  below  in  his  charge  after 
the  couttsd  had  summed  up,  led  the  jury  astray,  md  they  in 
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consequence  allowed  in  their  verdict  what  was  claimed  upon 
an  erroneous  principle  of  law.  The  court  say,  ^^  this  is  in 
effect,  equivalent  to  a  misdirection  of  the  judges.  It  is  clearly 
the  duty  of  the  court  to  interfere  in  such  a  case,  if  the  facts 
come  properly  before  them.''  So  that  even  a  common  law 
jury  may  be  allowed  to  testify  as  to  their  havmg,  in  making 
up  their  verdict,  estimated  the  damages  upon  a  principle  erro- 
neous in  point  of  law.  This  decision  may  have  some  bear'> 
ing  upon  another  question  in  this  case,  hereafter  to  be  con- 
sidered. 

In  the  view  which  we  take  of  the  nature,  duties,  and 
powers  of  the  jury  which  is  constituted  by  the  13th  section 
of  the  act  of  1825,  chapter  180,  we  shall  not,  in  any  wise, 
disturb  the  rule  which  has  been  adopted  by  the  decisions 
above  adverted  to.  It  seems  to  us  that  the  legislature  did 
not  intend  to  throw  around  that  jury  all  the  attributes  and 
rights  of  a  common  law  jury,  nor  to  confine  it  to  the  duties 
and  limitations  to  which  a  common  law  jury  is  subjected* 
In  performing  the  duties  prescribed  to  him  by  the  provisions 
of  that  section,  the  juryman  is  not  to  govern  himself  <^  ac- 
cording to  the  evidence "  adduced  in  the  cause,  as  a  juror 
in  ordinary  cases,  is  sworn  to  do,  but  he  is  to  act  ^^  accord- 
ing to  the  best  of  his  skill  and  judgment.''  We  do  not  mean 
to  say,  that  in  cases  of  this  kind,  the  jury  are  prohibited  from 
listening  to  testimony,  because  the  practice  in  this  state  has 
been  to  do  so,  and  the  opinion  of  the  chief  justice  of  the 
supreme  judicial  court  of  Massachusetts  pronounced  in  a  case 
arising  under  a  statute  conferring  upon  a  jury  a  similar  power 
to  egtimaU  tipon  vieWy  would  seem  fully  to  sustain  that  prac- 
tice, (Parks  vs.  Boston^  15  Pick.  210,)  Mr.  Chief  Justice 
Show  J  in  delivering  the  opinion  of  the  court  in  that  case,  says, 
<^  the  locating  committee,  and  the  sheriff's  jury,  are  to  make 
an  estimation  upon  view,  and  speaking  for  myself,  I  can- 
not," says  the  Judge,  "  perceive  why  they  might  not,  in  both 
cases,  have  estimated  the  damages  upon  their  own  experience 
and  judgment,  without  any  evidence  aliunde^  though  they 
might  be  at  liberty  to  enlighten  their  own  judgments  by  the  ^ 
62  V.9 
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aid  of  testimony."  We  only  mean  to  say,  that  we  think 
Buch  a  jury  is  not  bound,  as  juries  in  ordinary  civil  and 
criminal  cases  are,  by  the  weight  of  evidence — they  may  be 
governed  greatly  by  the  "  view  "  which  they  take  of  the  lands 
to  be  valued  by  them  when  they  meet  thereon,  as  they  arc 
not  instructed  upon  questions  of  law,  by  a  court,  they  may 
and  probably  often,  and  generally  do,  form'  and  act  upon  their 
own  opinions,  or  those  of  their  presiding  officer,  as  to  the 
law,  arising  out  of  the  facts  before  themvand  in  so  far  as  they 
are  correct  in  these  opinions,  their  proceedings  would  be  free 
from  error ;  but  still  they  are  liable  to  err  upon  such  points, 
not  having,  as  jurors  in  ordinary  trials  always  have,  the  aid 
of  a  court,  which  is  peculiarly  conversant  with  such  subjects. 
It  would  occupy  too  much  space  to  enter  into  details  to  show 
the  difference  which  exists  between  a  body  of  men  proceed- 
ing under  a  law  of  this  kind,  and  a  common  law  jury — they 
are,  it  is  true,  authorized  to  examine,  consider  and  settle,  so 
far  as  they  constitute  a  part  of  that  entire  tribunal  which  is 
finally  to  settle  them,  great  and  important  interests,  and  rights 
of  property ;  but  even  in  determining  questions  of  feet,  in 
which  the  decbion  of  an  ordinary  jury  would  never  be  dis- 
turbed,  provided  it  was  justified  by  the  weight  of  evidence, 
the  verdict  of  a  jury  empannelled  under  the  provisions  of  the 
statute  we  have  been  considering,  would  not  be  conclusive, 
although  it  might  be  found  according  to  the  weight  of  evi- 
dence, but  would  be,  even  on  that  point,  open  upon  review 
by  the  court  Such  has  been  the  practice  in  this  state,  it  is 
believed,  and  it  would  seem  to  be  sustained  by  the  phraseo- 
logy of  the  statute  itself,  because  although  in  cases  of  ordi- 
nary trials  in  courts,  it  might  conflict  with  well  established 
rules  to  set  aside  upon  testimony  not  produced  at  the  trial  a 
verdict  right  in  itself  upon  the  evidence  which  was  submitted 
to  the  jury  who  rendered  it,  yet  in  cases  arising  under  this 
statute  and  other  kindred  ones,  the  introduction  of  new  testi- 
mony to  enlighten  the  judgment  of  the  reviewing  tribunal, 
and  which,  if  it  had  been  heard  by  the  jury  who  found  the 
mquisition,  might  have  led  their  minds  to  a  different  result. 
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would,  if  such  testimony  should  materially  alter  the  state  of 
the  controversy  and  the  rights  of  the  parties,  be  ^^  good  cause 
shewn  against  the  said  inquisition/'  and  why  it  should  not 
be  affirmed  by  the  court.  We  refer  to  a  case  already  cited 
in  this  opinion,  ( Canal  Bank  of  Albany  vs.  Mayor j  ifc.  of 
Albany y  9  Wend.  254,  et  sequent)  in  which  the  marked  dis- 
tinction existing,  in  many  respects,  between  a  jury  such  as 
is  constituted  by  our  canal  and  rail  road  laws,  and  other 
similar  ad  quod  damnum  statutes,  and  a  common  law  jury,  is 
pointed  out  somewhat  at  length,  and,  according  to  our  judg- 
ment, very  correctly  and  precisely.  There  Mr.  Justice  JVel- 
sonj  in  delivering  the  opinion  of  the  supreme  court  of  New 
York,  in  page  255,  remarks,  ^^in  this  case  (similar  in  its 
character,  somewhat,  to  that  we  are  now  considering)  there 
is  nothing  to  characterize  the  twelve  men  empannelled  as  a 
jury,  but  the  name  and  mode  of  selection."  In  page  254, 
after  stating  that  he  was  not  now  disposed  either  to  vindicate 
or  impugn  the  rule  rejecting  the  affidavits  of  jurors  to  im- 
peach their  verdicts,  a  rule  which  he  admits  is  strict,  and 
rarely  departed  from,  he  says,  "  there  are  cases  both  in  our 
own  and  the  English  courts,  in  which  appeals  to  the  sense  of 
justice  of  the  courts,  have  excluded,  if  not  overcome,  the 
stubbornness  of  the  rule.  I  admit,"  he  says,  "  they  are  few, 
and  do  not  intend  to  multiply  them.  It  is  enough  that  the 
rule  is  exclusively  applicable  to  a  common  law  jury^  and  is 
never  applied  or  enforced  where  a  body  of  men  are  substi- 
tuted in  their  place,  as  in  the  case  of  arbitrations,  referees, 
commissioners,  &c.  The  principle  applicable  to  a  common 
law  jury,  never  could  be  endured  in  those  cases ^  and  the 
grounds  upon  which  it  may  be  defended  when  confined  to 
the  verdict  of  the  jury,  do  not  exist  here."  He  then  gives  a 
sketch  of  the  proceedings  of  a  common  law  jury— draws  the 
distinction  to  which  we  have  before  alluded,  between  such  a 
jury  and  that  which  is  directed  by  statutes  similar  in  their 
nature  to  that  under  which  the  jury  in  this  case  was  empan-  . 
nelled — sets  forth  "  the  multiplied  means  of  accurate  infor- 
mation both  in  law  and  fact,"  which  are  accessible,  and  of 
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right  bdong  to  a  common  law  jury — notices  <^  the  guaixb 
which  have  been  cautiously  and  securely  thrown  around  them 
to  prevent  extraneous  influence  or  the  knowledge  of  any  fact 
except  sudi  as  transpired  in  open  court,  all  afibrding  to  the 
parties  great  securify  against  error  or  mistake  by  the  jury, 
and  some  foundation  in  reason  for  the  policy  of  the  rule  which 
can  exist  in  no  other  proceeding,"  and  concludes  in  the  em- 
phatic language  we  have  before  transcribed,  that  ^^  there  is 
nothing  to  characterize  the  twelve  men  empannelled  as  a 
jury,  but  the  name,  and  mode  of  selection.^'  We  are  of  the 
opinion  that  the  proceedings  of  the  jury^who  were  empan- 
nelled in  this  case  under  the  act  of  assembly,  are  not  to  be 
regarded  as  those  of  a  common  law  jury,  and  therefore  that 
the  jurors  who  signed  the  inquisition,  may  be  examined  aa 
witnesses  upon  all  subjects  whatever  relating  to  this  contro- 
rersy,  as  fully  as  any  other  persons  who  might  be  sworn  as 
witnesses  in  the  cause — that  they  may  be  examined  as  to  the 
grounds  and  motives  for  their  finding,  in  order  to  ascertain 
whether  in  coming  to  their  conclusions,  they  had  not  mis-- 
taken  facts,  as  well  as  the  law. 

It  is  satis&ctory  to  find  that  in  the  judicial  district  of  our 
state,  in  which  the  learned  and  distinguished  chief  justice  of 
Maryland  resides,  it  has  been  decided  in  sev^al  cases,  on  the 
trial  of  objections  to  inquisitions  taken  before  the  sheriff  for 
the  condemnation  of  lands  for  the  purposes  of  the  Chesapeake 
and  Ohio  Canal  Company,  that  jurors  empannelled  on  the 
inquest  may  be  sworn  and  examined  as  to  the  grounds  of 
their  inquisition,  and  may  be  permitted  to  give  evidence  of 
any  facts  and  circumstances  within  their  knowledge  pertinent 
to  the  question  under  consideration^  which  others  would  be 
competent  to  prove.  This  constant  and  uniform  practice  of 
the  judges  of  that  district,  who  have  had  more  eiq[>erience 
upon  such  subjects,  by  reason  of  the  many  cond^nnations 
which  have  taken  jdace  at  the  instance  of  the  Chesapeake 
and  Ohio  Canal  Company,  than  has  fallen  to  the  lot  of  the 
members  of  any  other  judicial  district  in  this  state,  would,  of 
itself^  and  independent  of  the  respect  which  is  so  justly  due 
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to  the  members  of  that  learned  tribunal^  be  regarded  as  adding 
great  weight  to  the  authorities  which  have  been  referred  to, 
in  support  of  the  opinion  which  we  have  expressed. 

We  approach  next,  the  question  as  to  the  conduct  of  the 
sheriff,  but  before  we  consider  that,  it  will  be  necessary  to 
dispose  of  a  preliminaiy  objection  which  was  interposed  in 
the  course  of  the  argument,  by  the  counsel  for  the  land  pro- 
prietor. It  was  contended  that  this  objection,  if  it  was  known 
to  the  counsel  of  the  Canal  Company  at  the  time  that  the  jury 
met  upon  the  land,  and  it  is  asserted  that  it  was  within  their 
knowledge,  ought  to  have  been  taken  before  the  juiy  was 
sworn,  and  in  support  of  this  position  the  case  of  Barre  Tum^ 
pike  Corporation  vs.  AppUtouy  2  Pick.  430,  has  been  relied 
on.  There,  however,  it  was  expressly  provided  by  the  sta- 
tute under  which  the  proceeding  took  place,  that  the  jury  to 
be  empannelled  should  be  summoned  by  the  sheriff  or  his 
deputy,  or  if  he,  or  either  of  bis  deputies,  were  a  party,  or 
interested,  that  the  jury  should  be  summoned  by  a  coroner  of 
the  county.  The  court  in  that  case  (page  433)  put  their 
decision  upon  this  provision  in  the  statute,  saying  that  ^^  the 
proceedings  in  the  case  are  strictly  and  exclusively  regulated 
by  statute,  and  it  is  not  for  us  to  question  the  propriety  of 
any  of  the  provisions  upon  the  subject."  There  is  no  such 
provision  in  the  aet  of  assembly  now  under  consideration^ 
but  on  the  contrary,  no  power  b  given  to  any  person  in  that 
behalf  but  the  sheriff,  tb  whom  alone  is  confided  the  duty  of 
summoning  the  juiy,  and  without  some  further  legislative 
action,  no  one  else  could  exercise  such  an  authority.  It 
would  not  be  difficult  to  show  that,  however  proper  it  might 
be  under  the  Massachusetts  statute  to  require  such  an  objec- 
tion to  be  made  in  limine^  and  before  the  empannellmg  of  the 
jury  (and  we  concede  the  correctness  of  the  decision  just 
referred  to)  such  a  course  ought  not  to  be  exacted  under  the 
statute  of  Maryland,  and  we  entertain  no  doubt,  that  if  upon 
a  review  of  the  proceedings  before  this  court,  such  a  case  of 
partiality  or  of  prejudice,  and  a  fortiori  of  corruption  in  the 
sheriff  could  be  shevm,  as  would  render  it  necessary  for  the 
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advancement  of  justice  that  tbe  court  should  interpose,  it 
would  not  now  be  too  late  for  either  of  the  parties,  if  their 
rights  were  affected  by  the  misconduct  of  that  officer,  to  daim 
such  interposition.     It  would  be,  as  we  think,  clearly  <<  good 
cause  against  the  said  inquisition,"  within  the  fair  intent  and 
meaning  of  that  provision  of  the  statute  which  confers  upon 
this  court  the  authority  to  affirm  or  set  aside  the  inquisition. 
But  in  the  view  which  we  take  of  this  branch  of  the  inquiry, 
it  will  be  unnecessary  to  enlarge  upon  the  subject  further  than 
to  say,  that  this  is  an  application  to  our  discretion,  and  it 
must  be  treated  as  all  applications  of  a  similar  character  are 
now  treated,  according  to  the  settled  practice  of  the  courts* 
On  motions  for  new  trials,  not  only  in  civil  but  in  criminal 
cases,  and  some  of  them  were  capital,  where  jurors  have. been 
improperly  put  into  the  jury  box,  and  have  formed  a  portion 
of  the  panel  which  gave  the  verdict,  the  courts  have  refused 
to  set  aside  such  verdict,  where  there  was  no  proof  of  anj 
fraud  on  the  part  of  the  summoning  officer,  nor  of  collusion 
with  any  other  person ;  and  the  reason  is,  that  no  injustice 
has  been  done  to  any  body,  that  being  the  true  subject  of 
inquiry  in  all  such  cases.     That  a  sheriff,  or  any  other  officer 
concerned  in  the  administration  of  justice,  should  not  only 
act  with  integrity,  but  should  also  be  free  from  all  partiality 
or  prejudice,  and  wholly  indifferent,  is  certainly  demanded  of 
him  by  the  law,  because  if  he  were  not  so,  great  mischief 
might  follow,  and  much  injustice  be  done.     But  where  it  is 
clear  to  the  courts  that  there  is  no  ground  to  apprehend  any 
such  result  as  injustice  to  any  party  the  reason  of  the  law 
ceases.     The  courts  endeavour  always  so  to  apply  the  law, 
as  to  eflfectuate  justice.     The  case  of  The  King  vs.  Hunt^  in 
4  Bamw.  4r  Jild.  430,  S.  C.  6  Sergt.  fy  Lowb.  4n6y  states 
the  true  rule.     Mr.  Justice  Best^  there  says,  "  taking  it  to  be 
an  application  to  our  discretion,  is  it  shewn  that  any  injustice 
has  been  done  >    The  true  rule  is  this,  if  the  officer  has  not 
done  his  duty,  he  is  to  be  punished  for  it ;  and  if  his  omis- 
sion has  actually  produced  prejudice  to  the  parly,  then  it  is 
in  the  discretion  of  the  court  to  prevent  injustice  being  done. 
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by  granting  a  new  trial."  In  the  case  now  under  considera- 
tion, the  proof  is  abundant,  that  even  had  the  sheriff  been 
partial,  and  prejudiced,  or  corrupt,  no  injury  has  in  fact  re- 
sulted therefrom  to  the  Caned  Company ,  every  member  of  the 
juiy  who  signed  the  inquisition,  it  is  believed,  has  testified 
that  he  was  never  approached  directly  or  indirectly  by  the 
sheriff,  nor  had  any  conversation  with  him  upon  the  subject, 
and  that  his  verdict  was  rendered  firee  from  any  influence  of 
that  officer.  If  the  sheriff  had  been  guilty  of  any  of  the 
charges  brought  against  him,  he  would,  as  we  think,  have 
been  clearly  liable  to  indictment,  and  if  the  proof  taken  be- 
fore the  court  had  not  shewn  conclusively  to  our  minds,  that 
not  the  slightest  prejudice  had  resulted  to  any  party  by  reason 
of  the  jury  having  been  summoned  and  empannelled  by  him, 
we  should  not  have  felt  ourselves  at  liberty,  at  least  in  this 
aspect  of  the  case,  to  have  concurred  in  an  affirmance  of  the 
inquisition.  It  is  much  to  be  regretted  that  a  man,  who, 
from  the  proof  in  this  cause,  was  one  of  undoubted  integrity, 
enjoying,  at  all  times  antecedent  to  the  period  of  this  alleged 
offisnce,  an  unusual  share  of  the  confidence  of  his  fellow- 
citizens,  and  whose  character  had  been  theretofore  free  from 
reproach,  should,  from  any  cause,  whether  at  unguarded  mo- 
ments, or  when  probaUy  under  undue  excitement,  have  so 
expressed  himself,  as  to  have  subjected  his  official  conduct  to 
so  strict  a  scrutiny,  and  in  the  course  of  a  judicial  proceed- 
ing. It  was  painful  to  the  court,  during  the  investigation, 
and  it  is  almost  equally  so  to  be  constrained  now  to  advert  to 
it,  as  we  have,  from  a  sense  of  duty,  briefly  done.  It  is  im- 
possible that  justice  can  be  weU  administered,  however  pure 
its  fountains,  if  its  officers,  and  especially  one  of  such  confi- 
dential trust  as  a  sheriff,  be  not  incorruptible ;  and  no  tribu- 
nal can  properly  be  silent,  however  sensibly  it  may  feel  the 
duty  of  noticing  it,  when  there  is  the  slightest  apparent 
ground  for  suspicion,  and  the  same  is  brought  to  its  judicial 
consideration.  It  is,  however,  no  more  than  an  act  of  jus- 
tice to  the  memory  of  the  officer  whose  conduct  has  been 
impeached  before  us,  to  say,  that  however  indiscreet  he  may 
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have  been  in  his  expressions  on  some  occasions,  and  what- 
ever  was,  at  the  time  of  uttering  them,  the  state  of  his  feel« 
ings  towards  die  parties  to  this  cause  inferrible  from  the  lan- 
guage used  by  him,  as  proved  by  some  of  the  witnesses,  we 
feel  bound  from  the  whole  eyidence,  to  say  that  although  his 
language  was,  at  times  censurable,  we  see  nothing  criminal 
in  acts  or  intention,  and  we  acquit  him  of  all  corruption,  and 
of  any  reprehensible  partiality  or  prejudice  which  influenced 
his  official  conduct  in  this  case — and  we  are  entirely  satisfied, 
that  on  this  score,  no  injustice  has  been  done  in  Hie  finding 
of  the  inquisition. 

The  next  objection  made,  is  to  the  competency  of  the 
jurors,  in  many  respects ;  that  some  one  or  more  of  them  had 
formed  and  expressed  an  opinion  upon  the  merits  of  this  case 
before  the  jury  was  empannelled — ^that  several  of  them  were 
incompetent  by  law  to  act  in  this  case,  being  related  within 
the  limited  degrees  of  consanguinity  or  affinity  to  the  pro- 
prietors of  other  lands  required  for  the  use  of  the  Canal  Com- 
pany,  lying  in  Harford  county,  and  thereafter  to  be  valued,  in 
which  the  same  question  or  some  of  the  same  questions  would 
arise,  and  would  be  considered  and  determined  in  making  the 
valuation  and  assessment  of  damages  in  those  cases,  as  arose, 
and  as  were  to  be,  and  were  considered  and  determined  by 
the  jury  in  this  case — and  that  several  jurors  who  are  named 
in  the  objection,  and  who  were  summoned  by  the  sheriff  to 
attend  on  the  lands  to  be  valued  in  this  case,  were,  or  some 
one  of  them  was,  related  to  the  said  Mrs.  Ann  Archery  within 
the  limited  degrees,  and  so  incompetent  persons  to  serve  as 
jurors  in  the  case ;  and  so  the  sheiiff  did  not,  as  by  the  war- 
rant to  him  issued  he  was  commanded,  summon  a  juiy  of 
eighteen  inhabitants  of  his  county  not  related  to  the  parties, 
nor  in  any  manner  interested,  to  meet  on  the  land  to  be 
valued.  We  have  said,  in  a  former  part  of  this  opinion,  that 
in  the  interpretation  of  statutes  which  confer  powers  that  are 
to  be  applied  to  a  great  public  object,  courts  oug^t  so  to 
construe  them,  as  not  only  not  to  embarrass  or  defeat  their 
purposes,  but  as  far  as  they  propeily  can,  to  fistcilitate^  aiKi 


Digitized  by 


Google 


APPENDIX.  4W 


The  Tide  Water  Canal  Co.  v$.  Archer.— 1889. 


promote  the  success  of  a  great  public  undertaking.  Now  it 
is  true  that  the  statute  we  are  considering,  confers  special 
powers  and  upon  a  new  jurisdiction,  and  falls  within  a  well 
established  principle  of  law,  that  it  must,  in  that  behalf,  be 
construed  strictly — ^that  these  powers  must  be  exercised  ac- 
cording to  the  course  prescribed  by  the  statute.  We  do  not 
think  that  we  at  all  conflict  with  this  principle,  in  over-ruling 
this  objection,  made,  as  it  is,  at  this  late  stage  of  the  pro- 
ceedings. We  are  clearly  of  opinion,  that  should  such  an 
objection  be  sustained,  if  there  would  not  be  a  failure  of  jus- 
tice, there  would  be  so  many  difficulties  and  embarrassments 
growing  out  of  it,  as  would  nearly,  if  not  altogether  defeat 
the  purposes  of  the  act  of  assembly.  By  the  provision  of  the 
statute,  there  is  ample  time  allowed  from  the  date  of  the  war- 
rant to  the  sheriff,  who  is  directed  farthiwUh  to  summon  the 
jury,  to  every  person  having  an  interest  in  the  controversy, 
to  inform  himself  as  to  the  requisite  qualifications  of  all  who 
are  summoned  as  jurors,  and  there  is  no  just  reason^  as  we 
conceive,  why  a  party  should  not  avail  himself  of  such  objec- 
tion, by  way  of  challenge  before  a  juror  is  sworn,  as  he  would 
undoubtedly  be  obliged  to  do,  in  the  case  of  a  common  law 
jury.  The  object  of  this  provision  of  the  statute  is  the  same 
as  the  law  requires  in  relation  to  a  common  law  jury,  that  is 
to  say,  that  the  jurors  shall  be  perfectly  disinterested,  impar- 
tial and  free  firom  all  exception,  and  the  rules  which  have 
been  adbpted  as  to  challenges,  ought,  therefore,  to  be  appli- 
cable to  all  juries.  That  it  is  the  policy  of  our  statutes  regu- 
lating the  qualifications  of  jurors  (1715,  cAop.  37,  and  1798, 
chap.  21,  sec.  2)  to  require  an  objection  to  a  juror  to  be  made 
by  challenge  before  he  is  sworn,  is  evident  we  think,  upon 
their  face,  and  that  it  can  only  be  taken  in  that  mode,  is  set- 
tled by  a  series  of  adjudications  in  England  and  elsewhere. 
(11  Easi.  231,  noUy  ^Uhe  case  of  a  Jurymany*^  sometimes 
called  12  East.  Rex  vs.  Trenudn,  16  Sergi.  4r  Lowb.  319. 
7  Cowan,  478.  9  Joknn.  261.  6  Wend.  389.)  It  is  the 
duty  of  the  parties  interested,  to  make  diligent  inquiry  as  to 
the  qualifications  of  jurors,  if  they  mean  to  except  to  their 
63  T.9 
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competency,  and  they  have  the  right  to  examine,  on  his  voire 
direy  the  juryman  excepted  to,  or  otherwise  to  satisfy  the 
sheriff  that  such  person  is  not  properly  qualified.  (15  Johns. 
179,  Merserau  vs.  JVbrton.  6  Wend.  389,  Tfie  People  vs. 
Jewett.  11  Pick.  274,  Merrill  vs.  Inhabitants  of  Berkshire. 
9  Wend.  231,  Roach  vs.  Cosine.)  In  one  of  these  cases,  the 
jury  was  sworn  by  the  sheriff  out  of  court,  to  assess  damages 
where  there  had  been  judgment  by  default,  (15  Johns:  179) 
and  the  court  said,  that  if  tiiere  be  a  legal  and  yalid  objection 
to  a  juror,  <<  the  sheriff  may  set  aside  the  juror  against  whom 
the  objection  is  made,  and  summon  another,  or  t^  Ae  xAotiU 
refuse  to  do  so^  it  would  be  ground /or  an  application  to  set 
iuide  the  inquisition.^^  In  another,  (11  Pick.  274,)  which  was 
a  proceeding  under  statutes  authorizing  the  condemnation  of 
lands  for  a  highway,  and,  of  course,  similar,  in  some  respects, 
to  the  case  now  before  us,  the  supreme  court  of  Massachu- 
setts say,  "  it  is  the  duty  of  the  officer  (sheriff)  not  only  to 
summon  the  jury,  but  to  preside  at  the  trial,  to  decide  upon 
challenges  and  excuses  of  jurors ^  and  to  determine  the  com- 
petency of  witnesses,  the  admissibility  of  evidence,  and  other 
incidental  questions  arising  in  the  course  of  the  trial."  And 
in  another  {9  Wend.  228,  231,  Rdach  vs.  Cosine)  where  there 
was  a  proceeding  under  a  statute  regulating  summary  pro* 
ceedings  to  recover  the  possession  of  land,  and  where  the  jus- 
tice who  issued  a  venire  for  the  summoning  of  a  jury,  issued 
a  second  venire  because  of  a  sufficient  number  of  jurors  not 
appearing  at  the  return  thereof,  although  it  was  objected  by 
one  of  the  parties  that  he  had  no  authority  to  do  so,  and 
where  he  subsequently,  there  still  bemg  a  default  of  jurors, 
issued  a  third  and  fourth  venire^  on  the  return  of  which,  the 
jurors  appearing,  they  were  empannelled,  the  supreme  court 
of  New  York  say,  (page  231,)  "the  officer  must  necessarily 
have  the  power  of  renewing  the  venire  until  a  jury  appears, 
otherwise  there  would  be  a  failure  of  justice.  It  is  a  power 
incident  to  that  of  conducting  an  inquiry  by  means  of  a  jury." 
So  that,  in  this  respect,  the  law  is  the  samei  as  to  all  juries, 
the  reason  of  the  law  being,  in  all  such  cases,  the  same.    We 
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entertain  no  doubt  that  all  these  objections  to  the  jury  which 
was  empanaelled  in  this  case,  come  too  late ;  not  having  been 
taken  by  way  of  challenge,  they  cannot  now  be  allowed,  and 
ought  to  be  over-ruled.  In  support  of  this  opinion,  see  the 
following  cases :  Ramadge  vs.  Ryan^  9  Bingh.  333.  S.  C 
23  Serg.  ^  Latob.  296.  Jefferis  vs.  Randall^  14  Mass.  205. 
Rex  vs.  Sutianj  et  al,  8  Bamw.  ^  CrosSy  417.  S.  C.  15 
Serg.  Sr  I^otjob'  253.  Amherst  vs.  HaMey^  1  Pick.  38,  43. 
Mima  Queen  and  child  vs.  Hepburn,  7  Cranch,  297.  HoU 
lingsworth  vs.  Dume,  4  Dale.  353.  Onions  vs.  JVdighy  7 
Price^s  Exchq.  Rep.  203.  7  Law  Lib.  161.  6  Greenleqf, 
307,  329,  McCleUan  Sf  Crofton.  3  GreenUaf,  215,  Walker 
vs.  Green. 

It  is  further  objected,  that  illegal  and  improper  evidence 
was  given  to  the  jury,  on  the  part  of  the  land  proprietor  in 
this  case,  and  which  the  said  company,  as  it  is  alleged,  had 
no  means  or  power  to  prevent,  and  that  the  jury  were  mis- 
directed and  misled,  in  matters  of  law,  by  statements  and 
assertions  of  the  counsel  of  the  proprietor  and  others,  as  to 
the  rights  of  said  proprietor,  and  as  to  the  duty  of  the  jury  in 
the  premises,  and  as  to  the  rights,  obligations,  privileges  and 
franchises  of  the  Canal  Company^  and  that  these  statements 
and  assertions,  although  erroneous  and  unfounded,  were  ac- 
credited, believed  and  acted  upon  by  the  jury,  or  by  some  of 
the  jurors,  and  which  statements  and  assertions,  the  Canal 
Company  had  no  adequate  means  to  countervail  or  correct 
before  the  jury.  That  unjust  and  improper  means  were  used, 
to  influence  the  jury  to  give  high  and  excessive  damages 
against  the  Canal  Company y  such  as  creating  the  belief  and 
impression  that  all  jurors,  who  were  not  in  favour  of  high 
damages,  were  unfriendly  to  the  land-owners,  and  thereby 
inducing  the  jury  to  believe,  that  if  they  did  not  give  high 
damages,  the  land-owners  would  regard  them  as  personal 
enemies;  and  also  creating  the  belief  and  impression  among 
the  jury,  that  they  would  be  regarded  as  illiberal  and  ungene^ 
reus,  and  be  subjected  to  the  odium  of  their  neighbours,  if 
they  did  not  give  good  damages,  and  that  it  was  also  stated 
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to  the  jury  that  they  ought  to  take  care  of  the  people ;  that 
a  corporatioD  of  foreigners  were  taking  their  lands  against 
their  wishes  and  consent,  and  ought  to  be  made  to  pay  for 
it — and  that  the  jury  were  urged  by  persons  acting  for,  and 
on  behalf  of  the  land-holders,  to  give  high  damages  on  the 
ground  that  the  said  corporation  had  a  right  to  appeal,  and 
would  exercise  it,  and  that  the  jury,  in  their  valuation  and 
assessment  of  damages,  took  into  consideration  as  a  ground 
of  damage,  that  the  Canal  09nq>any  had,  at  that  time,  such 
right  to  appeal,  and  a  further  right  to  remove  said  appeal  for 
trial  to  Baltimore  county  court,  and  acted  upon  the  assump- 
tion that  said  company  would  exercise  those  rights,  and 
thereby  subject  the  said  proprietor  to  the  grievance  and  in- 
convenience of  attending  upon  the  courts,  and  to  the  loss  of 
time  and  expense  of  attending  in  Baltimore  city,  in  person, 
and  with  her  witnesses,  and  to  the  apprehended  large  and 
onerous  charges  to  which,  it  was  surmised,  she  would  be 
subjected  in  the  retainer  and  employment  of  counsel  to  main- 
tain and  vindicate  her  rights,  as  well  in  Baltimore  county 
court,  as  in  the  court  of  Appeals,  if  the  case  should  even- 
tually be  carried  thither ;  and  that  the  jury  were  told  by  the 
counsel  of  the  land-holders,  that  they  had  no  right  to  take 
into  consideration,  in  fixing  the  amount  of  damages,  any  ad- 
vantages which  the  canal  might  be  to  the  land-holder* 

In  relation  to  almost  all  these  objections,  it  is  sufficient  to 
say  that  no  evidence  having  been  adduced  in  support  of  them, 
so  far  as  we  have  any  recollection,  or  as  derivable  from  our 
notes  of  the  testimony,  they  fall  to  the  ground,  of  course.  As 
respects  any  misdirection  in  matters  of  law,  or  misconception 
of  the  jury  upon  that  point,  or  as  to  the  admission  of  illegal 
and  improper  evidence,  it  may  be  fit  to  advert  to  that  portion 
of  this  objection,  and  we  shaU  do  so  when  the  question  as  to 
the  allowance  of  excessive  damages  in  this  case,  comes  to  be 
considered  in  its  due  order.  In  relation  to  aU  other  portions 
of  this  objection,  we  consider  them  as  not  tenable,  because 
unsupported  by  evidence-— indeed  they  were  not,  as  we  ^nk, 
much,  if  at  all  relied  on,  in  the  argument 
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It  is  further  objected  that  the  inquisition  does  not  appear 
to  have  been,  and  in  &ct  is  not,  signed  by  the  said  sheriff, 
before  whom  it  purports  to  have  been  taken ;  whereas,  by  the 
express  directions  of  law,  as  it  is  contended,  the  inquisition 
ought  to  hare  been  signed  by  the  said  sheriff  and  some  twelve 
or  more  of  the  jury.  And  it  is  also  objected,  that  in  his  return 
of  said  inquisition  to  the  clerk  of  Harford  county  court,  it  is 
not  set  forth  or  stated,  that  the  said  inquisition  so  taken  be- 
fore him,  was  signed  by  him,  the  said  sheriff.  These  objec- 
tions are  founded  upon  the  weH  known  and  admitted  princi- 
ple, that  proceedmgs  before  a  tribunal  of  limited  jurisdiction, 
or  xmder  requisitions  particularly  described  by  a  statute,  must 
appear  on  the  face  of  the  record  of  such  proceedings,  to  have 
been  strictly  complied  with.  It  is  contended  that  the  record 
does  not  show  the  fact  of  the  signing  of  the  inquisition  by 
the  sheriff,  either  upon  that  instrument  itself,  or  by  the  return 
of  that  officer  filed  among  the  proceedings.  It  cannot  be 
doubted,  that  this  signing  by  the  sheriff,  if  it  be  such  an  one 
as  is  within  the  meaning  of  the  law,  might  have  been  made> 
with  more  accuracy,  and  it  would  be  well,  in  aU  such  cases, 
to  avoid  difficulty  as  to  matter  apparently  of  form  only,  but 
often  of  substance,  by  following  the  precedents  set  forth  in 
the  books.  Let  us,  however,  examine,  whether  in  a  case  of 
this  kind,  requiring  as  it  does,  all  the  strictness  of  construc- 
tion which  would  be  applied  even  to  the  summary  proceed- 
ings under  our  attachment  laws,  the  form  prescribed  by  the 
statute  has  not  been  complied  with.  In  Shwers  vs.  Wilson, 
5  Hot*  fy  Johns.  132,  which  was  a  proceeding  under  these 
laws,  and  one  of  a  series  of  cases  in  the  court  of  Appeals  of 
our  own  state  establishing  much  rigour  in  relation  to  the 
necessity  of  adhering  strictly  to  form,  the  late  Chancellor 
Johnson,  then  a  judge  of  that  court,  says,  in  delivering  its 
opinion,  ^'  no  principle  of  law  is  more  evident,  than  that 
where  the  tribunal  is  of  a  limited  jurisdiction,  or  the  proceed- 
ings are  particularly  described  by  a  statute  made  on  the  sub- 
ject, that  course  of  procedure  so  described,  must  on  the  face 
of  the  record,  appear  to  have  been,  if  not  literally,  at  least 
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substaniiaUyj  complied  with."     Now  in  order  to  determine 
whether  the  meaning  and  object  of  the  statute  has  been  grati- 
fied, we  must  first  ascertain  what  is  that  meaning,  as  was 
done  in  the  case  of  Higdon  vs.  TTiomaSy  5  Har,  ^  Johns.  139, 
in  which  the  same  court  decided  that  under  the  fourth  and 
fifth  sections  of  the  statute  of  firauds,  (which  sections,  thej 
say,  are,  as  it  respects  '^  signing,"  substantially  the  same)  a 
technical  authentication  by  signature,  is  not  necessary,  but 
that  if  the  name  of  the  party  appears  in  the  memorandum  of 
a  contract,  and  is  applicable  to  the  whole  substance  of  the 
writing,  and  is  put  there  by  him,  or  by  his  authority,  it  is 
immaterial  in  what  part  of  the  instrument  the  name  appears, 
whether  at  the  top,  in  the  middle,  or  at  the  bottom,  forms 
not  being  regarded,  provided  the  statute  is  satisfied.    And  in 
the  State  use  Williamson  vs.  Levy^  3  Har.  &f  McHen.  592, 
where  a  commission  had  been  issued  to  take  testimony,  and 
the  commissioners  who  signed  their, names  to  the  return  of 
the  commission  with  the  accompanying  depositions,  had  ne- 
glected to  put  their  seals,  and  an  objection  being  taken  that 
it  did  not  appear  from  the  face  of  any  of  the  proceedings,  that 
the  seals  of  the  commissioners  were  affixed  to  any  part  of  the 
commission  or  its  enclosure,  the  general  court  held,  and  the 
decision  was  afterwards  affirmed  by  the  court  of  Appeals,  that 
the  commission  being  enclosed  in  a  cover  directed  to  the 
judges  of  the  general  court,  with  the  names  of  the  acting 
commissioners  written  by  themselves  on  the  said  cover,  and 
their  seals  annexed  to  their  names  respectively,  and  having 
been  delivered  in  a  legal  and  proper  manner  to  one  of  the 
clerks  of  the  general  court,  the  testimony  taken  under  it,  was 
properly  allowed  to  go  to  the  jury.     It  is  scarcely  necessary 
to  remark,  that  in  cases  of  this  nature,  great  strictness  and 
accuracy  are  required,  and  yet  that  was  held  to  be  a  sufficient 
sealing  by  the  commissioners,  within  the  meaning  of  the 
mandate  of  the  court  which  required  the  commission  to  be 
returned  under  their  hands  and  seals,  it  being  substantially  a 
sealing. 
The  object  of  the  statute  before  us,  in  requiring  the  sheriff 
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to  sign  the  inquisition  was,  that  bis  name  should  give  authen- 
ticity to  the  whole  instrument,  because,  in  directing  that  it 
should  be  signed  by  him,  "  and  some  twelve  or  more  of  the 
juiy,'*  it  certainly  was  not  intended  that  his  concurrence  with 
them  in  the  finding  of  the  inquisition,  was  necessary  to  give 
it  validity.  The  signatures  of  the  jury  who  were  sworn  to 
assess  the  damages,  made  it  effectual  as  to  the  finding,  and 
the  signing  and  return  by  the  sheriff  of  the  instrument  con- 
taining that  finding,  was  only  necessary  to  give  such  authen- 
ticity to  it  as  the  statute  required.  If  we  test  the  meaning 
of  the  word  "  signed,"  as  applicable  to  the  jurors  who  found 
the  inquisition,  by  putting  the  case  of  a  juryman's  name  being 
signed  by  another  person  by  his  authority,  in  consequence  of 
his  being  rendered  unable  to  sign  the  inquisition  himself,  by 
reason  of  some  physical  disability  occurring  during  the  trial, 
subsequently  to  his  being  sworn,  and  before  the  rendition  of 
the  verdict  in  which  he  had  concurred,  it  would  be  difficult 
to  assert,  either  in  reason,  or  in  the  face  of  decisions  in  ana- 
lagous  cases,  that  such  was  not  a  signing,  within  the  intent 
of  the  law.  Besides,  no  particular  day,  or  time,  is  prescribed 
by  the  statute,  at  which  the  jury  and  the  sheriff,  are  to  sign, 
and  although  the  practice,  and  a  proper  one  it  is  certainly, 
has  been,  for  the  jury  to  sign  at  the  time  of  the  finding,  yet  the 
law  being  silent  on  the  subject,  it  might  be  contended,  with 
some  show  of  reason  at  least,  that  the  signatures  might  be 
put  on  any  day  before  the  actual  return  of  the  paper,  or  inqui- 
sition, to  the  clerk  of  the  county.  Suppose  the  sheriff  had 
written  upon  the  inquisition,  or  paper  containing  it,  imme- 
diately under  the  names  of  the  jurors  who  signed  it,  a  certifi- 
cate that  it  was  taken  before  him,  reduced  to  writing  and 
signed  by  the  jurors  in  his  presence,  and  had  signed  his  name 
to  such  certificate,  could  it  be  reasonably  said  that  the  sheriff 
had  not  "  signed"  tlie  InqmsUion^ — Suppose  he  had  simply 
written  underneath,  or  opposite  to  the  names  of  the  jurors,  or 
any  where  upon  the  inquisition,  the  words  ^^  taken  before,  and 
certified  by  me,  John  Carsins,  sheriff  of  Harford  county,"  it 
would  be  difficult  to  contend  that  such  would  not  be  a  signing 
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by  that  of&cer,  within  the  import  of  the  statute.  If  he  had 
done  no  more  than  to  write  his  name  as  sheriff  on  the  paper 
containing  the  inquisition,  that,  as  it  seems  to  us,  would  have 
been  sufficient.  If  this  objection  be  a  valid  one,  then  indeed 
cases  might  arise,  in  which  inconveniences  would  ensue  that 
could  not  have  been  contemplated  by  the  legislature  when 
they  enacted,  as  it  is  contended  they  did,  that  no  inquisition 
should  be  valid  which  was  not  signed  by  the  sheriff  and  so 
returned.  Suppose  that  after  all  the  jurors  had  signed  it,  and 
the  sheriff  also,  that  officer  had  refiised  to  return  it  to  the 
county  clerk,  would  the  court  in  such  a  case,  ^^  direct  another 
inquisition  to  be  taken,"  because  that  which  was  taken,  had 
not  been  ^^  returned  to  such  court  within  a  reasonable  time^" 
or  would  &ey  not  rather  compel  its  return.  Or  suppose  the 
sheriff,  in  the  case  now  under  consideration,  was  at  this  time 
alive,  and  willing,  or  not  willing,  to  sign  the  inquisition,  we 
think  it  would  be  in  the  power  of  the  court,  as  they  often  do 
in  cases  of  defective  returns  of  property  attached  by  the  sheriff 
under  our  summary  attachment  laws,  to  take  in  the  one  case 
or  to  compel  in  the  other  his  signature,  nunc  pro  tuncy  if  that 
were  necessary  for  the  purpose  of  giving  to  the  inquisition, 
the  authenticity  required  by  the  statute.  It  is  only  left  to 
state  the  facts,  as  they  exist  in  this  case,  and  it  must  we  think 
be  quite  clear,  that  the  sheriff  has  ^^  signed"  the  inquisition, 
so  far  as  the  law  demanded  it  of  him.  The  sheriff  files  with 
the  elerk  of  his  county  in  due  time,  two  papers — the  first 
containing  the  warrant  of  the  justice  who  directed  him  to 
summon  ihe  jury,  and  his  own  certificate  und^  his  hand  and 
seal  as  sheriff  of  his  county,  that  in  pursuance  of  that  warrant 
he  had  summoned  certain  persons  whose  names  are  set  out  at 
length,  as  eighteen  jurors,  qualified  by  law,  &c.  &c.  (in  the 
words  of  the  statute)  and  that  the  said  jury  did  reduce  their 
inquisition  to  writing,  and  sign  and  seal  the  name  in  due  form 
of  law,  as  by  the  said  inquisition  thereto  annexed  as  part  of 
that  hb  return  will  appear,  and  concluding  with  these  words, 
^'  wherefore  I  hereby  return  the  said  inquisition  to  the  clerk 
of  Harford  county  court  as  directed  by  the  act  of  assembly 
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in  such  case  m9de  and  provided^  witness  my  band  and  seal, 
John  CarsinSy  sheriff  of  Harford  county,  [Seal.]  '* — The  other 
paper  filed  at  the  same  time,  with  and  constituting  part  of  the 
first  mentioned,  purports  to  be  ^^  an  inquisition  taken,  &c.  be« 
fore  John  Carsbs,  sheriff  of  Harford  county,  on  the  oaths  of," 
&C.  (as  in  the  words  of  the  statute)  which  is  signed  and  sealed 
by  twelre  of  the  jurors,  and  under  their  names  and  immedi- 
ately following  them,  and  on  the  tame  paper  containing  them 
and  tbe  v/hole  inquisition,  is  the  following  concluding  sen- 
tence, viz:  ^ I  do  heireby  certify  and  return  to  the  clerk  of 
Harford  county  court,  the  afi>re8aid  inquisition  taken  before 
me,  on  the  oalhs  of  the  jurvHCs  above  named,  as  herein  set 
forth  and  reduced  to  writing,  and  signed  and  sealed  by  the 
8ttd  jurors  in  my  presence,  in  conformity  to  the  directions  of 
the  act  (rf*  assemUy  in  such  case  made  and  provided,  John 
Carsins,  ^eriff  of  Harford  county."  In  the  appropriate  lan- 
guage (^  tbe  learned  judge  who  delirered  the  opinion  of  the 
court  of  Appeals  in  the  case  of  JBgdan  vs.  Thamaty  6  Hear,  if 
JoAnt.  156,  it  would  be  ^<  a  refinement  upon  subtilty,  a  total 
sacrifice  of  substance  to  fonn,"  were  we  not  to  say  that  in 
our  judgments,  ^^  the  signature  is  complete,  the  objects  of  the 
statute  have  been  aocomplished,"  and  the  inquisitbn  ^'is 
available,"  so  far,  at  least,  as  concerns  diis  objection. 

It  is  further  contended  that  there  is  another  fatal  error  in 
the  proceedings  before  the  sheriff,  because  the  inquisition 
does  not  appear  or  purport  to  have  been  taken  by  said  sheriff 
in  virtue  oi  a  warrant  of  a  justice  of  the  peace  of  Harford 
county,  to  him  directed ;  nor  does  it  appear  in  and  by  said 
bquisition,  that  the  particular  jurors,  on  whose  oaths  the 
same  imports  to  have  been  taken,  and  by  whom  the  same  is 
signed  and  sealed,  were,  or  that  any  one  or  more  of  them  was 
or  were,  parcel  of  a  number  of  eighteen  jurors,  inhabitants  of 
said  county,  summoned  by  said  sheriff  to  meet  on  the  said 
land  to  be  valued;  nor  does  it  appear,  therein  or  thereby, 
that  the  said  sheriff  summoned  a  jury  of  eighteen  inhabitants 
of  said  county,  not  related  to  tbe  parties,  nor  in  any  manner 
interested  to  meet  on  the  said  land  to  be  valued,  on  tbe  said 
64  V.9 
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day  of  the  tikin^  of  the  said  inquisition^  or  on  asy  other 
day. 

It  is  a  sufficient  answer  to  say,  that  there  seems  to  be 
nothing*  in  the  statute,  requiring  that  the  inquisition  should 
set  forth,  contain,  or  purport,  any  of  those  nvatters  ;  and  be- 
sides, in  the  view  wbicb  we  have  taken,  that  all  papers 
returned  by  the  sheriff  to  tbe  clerk,  are  to  be  regarded  as  one 
whole,  eadi  constituting  a  part  of  the  other,  and  to  be  con* 
strued  together,  a^  a  record  of  the  proceedings,  it  does  appear 
ttmt  all  these  i«iet»  are  distinctly  set  fortk  upon  its  £giee. 

Of  a  like  cbaraetep  i»  tbe  objectiott  that  '^  although  itis  set 
forth  and  stated  by  tbe  said  sheiiff  in  Us  retimi  of  said  inqoi* 
sition,  that  he  instructed  tbe  jurors  in  the  valuation  and  as- 
sessment of  damages,  to  consider  in  detenrnning  and^  fixing 
^  amount  thereof,  the  actual  benefit  which  would  accrue  to( 
Ae  said  owner  tram  conducting  tbe  said  canal  through,  or 
erecting  any  of  said  works  upon  his  land,  and  to  regulate  their 
verdict  thereby,  except  that  no  assessment  should  require  any 
such  owner  to  pay  or  contribute  any  thing  to  the  said  com- 
pany, when  suck  benefit  should  exceed,  in  the  estimate  of  the 
jury,  the  value  and  damages  ascertained  as  aforesaid,  yet  in 
truth  and  in  fact,  the  said  sheiiff  did  not  so  instruct  the  said 
jury,  nor  to  such  or  the  like  effect,  as,  by  laW|  be  was  bound 
to  do,  and  ought  to  hare  done. 

The  evidence  offered  at  the  trial,  if  any  such  was  given,  is 
not  sufficient  to  invalidate  tke  declaration  of  the  sheriff,  made 
upon  his  official  respondklHlity  and  oath ;  and  the  assertion,  in 
the  same  solemn  manner,  of  all  the  jurors,  contained  in  the 
body  of  tbe  inquisitkin  to  which  their  signatures  are  appended^ 
that  in  fixing  the  amount  of  their  vi^ation  and  assessment  of 
damages,  they  did  consider  tbe  actual  benefit  whidi  would 
accrue  to  the  landholder,  is  greatly  corroborative  of  the  decla- 
ration of  the  sheriff.  There  is  no  positive  injunction  in  die 
act  of  assembly,  making  it  the  duty  of  the  ^eriffparticulariy, 
to  give  this  instruction  to  the  jury,  the  words  of  the  law  being 
that  ^'  the  jury  shall  be  and  they  are  hereby  instructed  to  con* 
sider,  &c."  which  would  seem  to  imply  that  the  legidiature 
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fiieant  that  the  statute  itsdf  should  be  before  them  during 
their  deliberations,  but  it  is,  peAaps,  the  safer  course  for  that 
<»ffieer  to  fellow  the  practice  which  has  been  introduced,  by 
^ving  the  instruction  to  the  jury. 

Objectiens  have  also  been  tsdcen  to  the  form  of  the  oath 
which  was  administered  to  the  jury,  and  to  the  mode  in 
which  it  was  administered,  because,  although  the  inquisition 
purports  to  have  been  taken  on  the  oaths  «8f  the  jurors  therein 
•amed,  yet  it  does  not  appear,  nor  is  it  therein  stated,  that 
the  sheriff  adminislefed  an  tmA  or  affinnatipn  to  every  jury- 
caan  who  appeiuwd ;  of  such  tenor,  of  such  ioaport,  or  in  such 
terms,  as  prescribed  by  the  charter  of  said  company;  avd 
because  it  a{^ears  on  the  fece  of  the  inquisitioii,  that  the 
sheoff  administered  to  the  sei^«ral  jarera,  en  whose  oaths  the 
eaid  inquisition  purportr  to  have  been  taken  ^  an  oath  or  affir- 
iMtioB,  to  terms,  and  in  substance  and  form,  variant  and  dif- 
ferent from  the  oath  or  affirmation  prescribed  and  reqtiired  by 
ike  charter  of  said  company ;  and  further,  l^ause  in  his 
return  of  said  inquisition  to  the  clerk  of  Harford  county  court, 
the  said  sheriff  certifies  and  returns,  that  he  administered  to 
the  several  jurors,  on  whose  ^stths  said  inquisition  purports  to 
have  been  taken,  an  oath  or  affirmation,  in  terms,  and  in  sub- 
stance and  form,  variant  and  different  £pom  the  oath  or  affir- 
mation prescribed  in  the  charter  of  «a]d  company. 

In  relation  to  the  failure  of  the  inquisition  to  state  that  the 
^emS  administered  an  oath  to  every  juryman  who  appeared, 
•t  does  ae^n  to  us>  that  the  act  of  assembly  demands  it.  The 
return  of  the  sheriff,  after  setting  out  the  names  of  the  eighteen 
jurors  summoned,  states  that  ^^  the'  following  persons  being 
fourteen  of  the  jurors  aforesaid  appeared,  to  wit:"  and  then 
inserts  their  names*  This  paper,  as  we  said  before,  is  a  part 
of  the  record  of  the  proceedings,  and  the  fact  that  he  admi- 
nistered an  oath  to  every  juryman  who  appeared,  is  suffi- 
ciently appasent  on  ils  face.  As  regards  the  form  of  the  oaA, 
which  was  actually  taken  by  die  jury,  it  is  admitted  that 
although  the  sheriff  administered  it  in  the  words  of  the  war- 
rant issued  by  the  justice,  and  as  he  was  thereby  commanded 
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to  do,  thatis  to  say,  that  each  juror  would  '<  justly  and  iiBpar- 
tially  value  the  land,"  &c  yet  as  he  omitted  to  add  the  word 
^^JSuihfkUyj^^  which  is  cotitoiiDed  in  the  siectiont>f  that  parti- 
cular st^te,  it  is  an  error  fieital  to  the  whole  proceeding.  It 
would,  indeed,  be  a  matter  of  regret,  if  even  under  a  law, 
which  it  is  conceded  requires  a  strict  construction,  a  court 
was  so  bound  down  by  authority  as  to  be  allowed  the  exer- 
cise of  no  discretion,  and  to  be  obliged  to  sustain  such  an 
objection.  But  fiMrtonatdy  there  are  cases-  adjudicated  by  the 
highest  authority  in  our  x>wn  state,  which  place  law  and  reason 
where  they  ought  always  to  be  finind,  side  by  si<te«  We 
have  already  had  occasion  to  quote  the  language  of  tibat  court, 
in  the  case  of  Shwir$  pi.  Wilsattj  6  Har^  ^JokM.  13S,  whcce 
it  was  held  that  it  was.^afficient,  if  the  CQU|»e  of  proceedii^ 
directed  by  law  has  been  iubsUftUiaUif  oompliied  with.  la 
Thornton  t^«  Tmoson^  1  Uar.  4r  McH.  607,  ^a  proceeding 
under  the  attachment  laws,  and  in  which  the  words  ^'i^iia 
fide  "  were  omitted,  the  act  of  assembly  requiring  that  the 
oath  should  state  that  the  absconding  debtor  was  ^^  really  and 
bona  fidt  indebted,"  the  counsel  who  atgued  successfuUy  the 
motion  to  quash  the  attachment,  upon  the  grc^und  of  sudi 
omiasion«  only  contended  (page  507)  ^'  that  the  suitttmce  of 
bona  fide  must  be  expressed," — that "  the  term  bona  fidey  or 
what  is  intended  by  the  term,  and  what  it  necessarily  conveys 
and  implies,  must  be  contained  in  the  oath," — biat,  had  the 
oath  in  substance  contained  all  that  was  meant  by  the  words 
^Jhonafide^^^  it  would  have  been  iBufficient,  even  wder  the 
strictness  of  construction  uniformly  apfdied  to  the  atlachmeot 
law^  of  this  state.  And  in  Wimngder  vs.  mffmdergwr^  5 
Ear.  if  J6hm.  189,  which  was  a  case  whiere  there  was  an 
omission  of  a  word  in  an  oath,  the  form  of  which  was  pre- 
scribed by  an  act  <^  assembly,  being  an  att  for  the  relief  of 
insolvent  debtors,  the  court  determined  that  as  the  omission 
<Slid  not  change  the  meaning  of  the  oath,  did  not  materially 
vary  the  oadi,"  prescribed  by  the  statute,  it  was  sufficient^ 
well  administered.  We  cannot  but  think  that  the  obligation 
of  an  oath  taken  by  a  juror  thai  he  will  justly  and  impwtialfy 
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yalue  laod^  is  as  perfect  as  if  the  word  ^^Jmih^iUlg^^  were 
superadded  to  them,  and  inserted  in  its  body. 

The  objection  next  to  be  notioed,  is  founded  upon  a  sup- 
posed failure  on  the  part  of  the  jury  to  find  and  declare  upon 
the  fece  of  their  inquisition^  that  certain  persons,  other  than 
die  particular  land  proprietor  in  this  ease,  were  owners  of 
said  land,  or  of  some  interest  or  estate  therein,  and  that  con- 
sequently,  they  are  not  bound  therdby.  It  is  in  proof,  and 
indeed  not  controverted,  that  a  certain  Joseph  C.  Parker  and 
Robert  Stephenson  had  an  outstanding  interest  or  term  for 
years,  in  a  portion  of  the  laad  condemned,  and  it  is  asserted 
that  in  the  valuation  and  assessment  of  damages,  the  juiy 
took  into  conrideration,  and  allowed  chmages  for  the  actual 
or  supposed  injury  sustained  by  Messrs.  Parker  and  Stq»hen- 
son,  in  consequence  of  the  ciitttng  the  canal  through  the  land 
to  be  valued,  and  mcluded  the  damages  so  allowed  for  the 
actual  or  supposed  injury  sustained  by  these  gentlemen,  in 
the  amount  of  damages  allowed  Mn,  Archer,  the  declared 
and  ascertained  owner  of  the  parcel  of  land  by  them  valued, 
or  intended  to  he  valued.  The  term  *^ owner'*  used  in  the 
13th  section  of  the  act  of  1826,  ch.  180,  is  evidently  in- 
tended to  include  every  one  having  any  title  to,  or  interest  in 
the  land,  because  it  is  there  provided  that  the  valuation  of 
the  jury  *^  shall  be  conclusive  upon  all  persons,  and  shall  be 
paid  by  the  president  and  directcM  of  the  Qmtd  Om^fony  to 
the  owner  6(  the  land,  or  his  legal  tepresentatives,  and  on 
payment  thereof,  the  said  company  shall  be  seised  of  such 
land  as  49/*  An  oisoJ^  t$tixU  in  perpeimty  as  if  conveyed  by 
the  owner.^'  In  EUk  v$.  WBich^  6  Masi.  12U,  recognized 
in  Parks  "vs.  Boston^  15  Pick.  203,  this  point  was  so  settled. 
In  this  last  case  the  court  say,  <<it  has  been  heretofore  decided 
by  this  court,  and  apparently  upon  much  consideration,  in  the 
case  of  EUii  wi.  Wekhy  ubi  ivp.y  that  the  term  ^<owner,'*  in 
t&is  statute,  includes  every  person  having  an  interest  in  real 
estate  capable  of  being  damnified  by  the  laying  out  of  a 
street  tiirough  or  over  it,  and  is  equivdent  to  the  description 
of  ^any  poson  damaged  in  his  property"  as  used  in  the 
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general  act  reguIatiDg  the  laying  out  of  highways.  In  ihe 
same  case  it  is  remadced  by  tbe  court,  after  saying  that  in  the 
valuing  a  piece  of  land  there  may  be  several  entirely  distinct 
interests  therein,  that  ^^such  compensation,  therefore,  must 
be  apportioned  among  them,^ccording  to  tbe  relative  magni- 
tude, and  value  of  their  respective  interest ;  and,  of  course, 
there  muet  be  a  separate  inquiry  asid  a  eeparate  award  ^ 
damages^  upon  ihe  comfkemi  and  appUcatioB  of  each,''  id. 
Hid.  203,  204.  It  is  true  that  in  hoik  these  cases,  tbe  inte- 
rest of  the  lessee  was  bdd  under  a  deed,  in  one  of  them  for 
three  years,  and  in  the  other  for  a  term,  of  five  years,  but  we 
cannot  perceive  that  this  would  alter  the  principle.  In  ex 
parte  Jamimgs^  6  Cmoan^  525,  in  which  was  invdved  a  claim 
for  damages  by  persons  having  a  right  in  the  flow  of  water, 
it  is  said  by  the  court,*  ^^whaiever'  interest  tbe  claimant  of 
damages  may  have,  he  is  to  be  paid  for."  Again,  they  re- 
mark, (in  page  526)^^  that  although  the  statute  says,  (as  does 
the  Maryland  act  also)  that  this  acquisition  obtained  by  the 
apprusal  of  the  jury,  or  assessors,  shall  be  in^  nrnpfes" 
yet  the  individual  claimant,  though  he  ^^may  have  only  a 
limited  interest,  a  particular  estate  for  instance,  or  a  right 
merely  equiiable^  the  reversion  or  legal  estate  residing  else- 
where," he  shall  be  compensated.  As  there  are  Bome  obser- 
vations made  in  the  same  case  by  that  court,  not  only  relating 
to  tbe  particular  point  we  are  now  discuissing,  but  which  have 
a  bearing  also  upon  another  question  yet  to  be  considered, 
we  here  insert  tiiem.  The  court  observCi  iid.  page  526,) 
<<the  question  as  to  the  extent  and  value  of  interest,  is  one 
for  the  appraisers  {jury)  and  respects  the  amount  of  damages, 
and  the  persons  to  whom  they  are  to  be  paid.  We  see  no 
more  difficulty  in  describing  and  entering  in  a  book,  tbe 
various  interests  which  d^erent  persons  may  have^  in  the  flow 
of  water,  whether  immediate,  reversionary,  legal  or  equitable, 
than  in  designating  the  like  interests  in  land.  It  cannot  be 
allowed,  because  the  estate  is  less  than  a  fee,  or  because  it  is 
merely  incidental  to  or  issuing  out  of  land,  that  therefore  the 
owner  should  be  divested  of  his  rig^t  without  compensation*" 
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In  jelatkm  to  the  objection  now  under  review,  we  would  re« 
mark  in  conclusion  of  this  part  of  the  inquiry,  that  akbougb 
it  would,  in  our  judgment,  have  been  the  safer  course  to 
have  inserted  in  the  proceedings  the  names  of  aU  the  parties 
claiming  title  to,  or  having  any  interest  in,  the  land  sought  to 
be  condemned,  and  to  have  had  an  inquiry  and  apportionment 
of  damages  as  to  each,  yet  it  has  been  decided  by  this  court  in 
the  case  of  the  PkUaddphiay  Wilmington  mid  Baltimore  Rail 
Road  Company  v$*  Safptngion^  who  was  in  possession  of  the 
lands  condemned,  and  was  only  an  owner  for  life,  the  pro* 
perty  being  condemned  as  fee  simple,  and  as  belonging  to 
hkn  absolutely,  that  this  was  no  ground  for  setting  aside  the 
inqukkiott,  because'  a  court  of  equity  would,  upon  applica-' 
tioik,  apportion  the  amount  allowed  by  the  inqi^isition  unoi^ 
the  partietf  entitled  as  owners;  and  further,  'ta  the  case  now 
under  consideration  we  think,  that  upon  the  evidence  it  was 
sufficiently  she\m,  that  the  course  pursued  by  the  jury  in 
finding  their  inquisition  as  they  did,  that  is  to  say  by  giving 
to  the  fee  simple  owner  the  ^ole  amount  of  the  valuation  of 
tbe  absolute  estate  in  perpetuity,  and  accompanying  it  with 
an  endorsement  thereon  of  their  estimate  of  the  value  of  the 
term  for  years  of  the  tenants  (Paiker  and  Stevenson)  was 
adopted  (^  consent  of  the  parties  litigant,  and  it  is  dear  to 
our  mincb,  that  if  the  tenants  were  present  at  the  hearing, 
and  acknowledged  to  be  so,  as  was  the  eflfect  of  sudk  con- 
sent, the  case  of  Gr^th  vs.  Jarrett^  7  Hoar.  Sf  Johns.  73,  is 
decisive  of  the  point  that  the  endorsement  forms  part  of  the 
award,  and  that  the  two  papers  taken  together  would  make  a 
valid  and  available  inquisition  in  fevour  of  those  gentlemen, 
were  it  not  for  other  considerations  which  will  appear .  in  the 
sequel  of  this  opinion.  In  the  language  of  the  learned  judge 
who  delivered  ihe  judgment  of  the  court  in  the  case  last  re- 
ferred to,  the  endorsement  ^<  is  signed  by  all  the  referees 
(jurors)  who  signed  the  award  (inquisition)  and  was,  no 
doubt,  intended  to  be  a  part  thereof;  and  no  reason  is  per- 
ceived, in  point  of  law,  why  it  should  not  have  that  effect 
Ascribing  to  it  this  faculty  of  explaining  the  scope  and  ope- 
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ration  of  the  award,  (iDquisition,)  it  manifef^  results,  as  a 
necessaij  legal  coasequence,  that  the  award  (inquisition)  is 
binding  upon  the  parties,"  unless  it  be  defectiye.  in  particu- 
lars other  than  those  set  forth  in  this  objection,  of  which 
defect  we  shall  hereafter  speak. 

As  to  the  objection  that  this  court  has  na  rightful  jurisdie- 
tion,  nor  any  power  or  authority  by  law,  to  affirm  the  said 
inquisition,  because  that  after  the  same  was  taken  and  re- 
tamed,  the  CantU  Cbinpcny  prayed  an  appeal  therefrom,  which 
appeal  waff  afterwards,  in  due  course,  ordered  by  this  court 
to  be  removed  and  transmitted  for -trial  to  Bdtimore  coun^ 
court,  uid  which  was,  in  pursuance  of  s»d  order,  removed 
and  transmitted  accordingly,  it  is  not  necessaiy4o  do  more 
than  lo  orer-rule  it,  the  counsel  of  the  Omui  Compimy  having 
stated  at  the  last  hearing,  and  it  being  manifest,  that  the  ob- 
jection was  mefely  filed  to  equable  them  to  bring  it  to  the  con- 
sideration of  this  court  for  a  decision  without  argument,  as  it 
had  been  heretofore  decided  by  Baltimore  eounty  couit,  and 
their  object  bmag  to  have  the  benefit  of  a  review  of  one  or 
the  other  of  those  decisions,  as  might  be  by  Aem  deoEned 
most  advisable. 

The  next  objection  interposed  by  the  Canal  Comptmyj 
which  we  shall  consider,  is  in  the  following  words,  <^  because 
the  circumstances  and  rdative  situation  in  which  the  said 
compaay  and  the  said  proprietor  are  now  fdaced  and  stand, 
are  materially  varied  and  changed  from  what  they  were  at  Ae 
time  the  said  inquisition  was  taken;  in  tttis,  to  wit:  that  at 
the  time  df  the  taking  of  the  said  inquisition,  the  act  of 
assembly  passed  at  December  session,  1837,  chap.  171,  enti- 
tled ^^a  supplement  to  tiiie  charter  of  the  Tide  Wakr  Canal 
Company ^^^  was  in  full  force  and  operation,  and  the  then 
counsel  of  the  Canal  Company  who  attended  on  bdialf  of  tiie 
company  at  the  taking  of  the  said  inquisition,  knowing  and 
believing  that  excessive  damages  would  be  allbwed  by  the 
said  jury,  did  not  deem  it  essential  to  adduce  before  said  jury, 
aU  such  £M;ts  and  arguments  as  might,  and  under  different 
circumstances  would  have  been  adduced  on  behalf  of  the 
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company,  before  the  said  jury ;  but  the  said  counsel  relied 
upon  the  right  of  appeal  secured  to  the  said  company  by  said 
act,  as  an  effectual  and  certain  mode  by  which  the  said  com- 
pany might  correct  the  errors,  and  repair  the  injustice,  which 
the  said  jury  might  commit  either  from  prejudice  against  the 
company,  from  partiality  towards  the  proprietor,  from  the 
admission  of  improper  evidence,  from  misrepresentations  of 
any  kind,  or  from  misapprehension  of  the  rules  of  law — . 
whereas  by  reason  of  the  repeal  of  said  act,  at  the  last  session 
of  the  general  assembly,  the  ri^t  of  appeal  so  relied  upon, 
has  now  been  taken  away  from  said  company.  By  reason 
whereof,  as  the  said  company  alleges  and  insists,  the  said 
inquisition  was  obtained  by  surprise,  and  ought  not  to  be 
affirmed.'' 

.  By  the  act  of  1836,  chap,  327,  which  was  a  supplement  to 
the  charter  of  the  Baltimore  and  Port  Deposite  Rail  Road 
Company,  it  was  enacted  by  the  second  section,  that  certain 
commissioners  therein  named,  should  decide  what  damages 
would  be  sustained  by  persons  owning  lands  on  Gunpowder 
river  or  Bush  river,  by  reason  of  the  construction  of  any 
bridge  erected,  or  which  might  be  erected  by  the  said  com- 
pany, across  either  of  said  rivers,  and  should  return  their 
proceedings  to  the  clerk  of  the  county,  and  that  either  party 
interested  might  file  a  petition  to  the  county  court,  appealing 
from,  and  praying  a  review  of,  the  decision  and  assessment 
of  damages,  made  by  said  commissioners,  and  that  the  court 
should  proceed  thereupon  itself  to  inquire  and  determine  upon 
said  claim  of  damages,  or  at  the  request  of  either  party,  should 
order  and  have  a  jury  trial  in  the  premises,  and  that  the  said 
claim  should  there  be  proceeded  wiih  anew  as  if  no  dedsum 
ty  commissioners  had  been  made^  and  in  all  otiier  respects  as 
v^as  lawful  and  usual  in  jury  trials  generally  in  said  court,  and 
the  jury  as  in  such  jury  trials  being  subject  to  the  direction  of 
the  court  on  all  points  of  law.  And  by  the  third  section,  it 
was  enacted,  that  either  party  should  have  the  same  privUege 
of  removing  the  case  of  such  appeal  for  trial  to  an  adjoining 
county,  as  is  now  allowed  in  civil  caseft  in  County  courts,  and 
65  V.9 
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upon  the  same  conditions.  By  the  act  of  1837,  chap.  171, 
entitled  a  supplement  to  the  charter  of  the  Tide  Water  Canal 
Company^  it  was  enacted  that  the  right  of  appeal  and  removal, 
and  course  of  procedure  consequent  thereon,  secured  to  tilie 
Baltimore  and  Port  Deposite  Rail  Road  Company  by  the 
above  ^ct  of  1835,  chap^  327,  should  be  extended  and  secured 
to  the  Tide  WaUr  Cbnal  Companyy  upon  the  finding  and  re- 
turn of  any  inquisition  taken  under  its  charter,  or  affecting 
the  construction  or  reparation  of  said  canal — in  virtue  of  the 
privilege  conferred  by  this  last  act,  the  Tide  Watnr  Canal 
Company  removed  the  proceedings  in  this  cause  from  Harford 
to  Baltimore  county  court,  but  the  proceedings  themselves 
before  the  dieriff  and  jury  who  found  this  inquisition,  were 
had  after  the  passage  of  the  last  mentioned  statute,  whilst  the 
sanK  was  in  full  force,  but  before  the  order  for  removal  to 
Baltimore.  By  the  act  of  December  session,  1838,  chap.  376^ 
the  law  of  1837,  chap.  171,  was  repealed,  and  the  cause  wa» 
remanded  to  Harford  county  court.  This  court  has  already 
decided  that  no  such  vested  rights  were  acquired  by  the  Cantd 
(Jbmpany  under  the  act  which  was  repealed,  as  would  rendei 
invalid,  by  reason  of  ita  unconstitutionality  in  attempting  to 
impair  such  rights,  iher  repealing  act ;  but  we  entertain  no 
doubt  that  the  counsel,  in  conducting  the  inquiry  before  the 
jury  when  the  first  act  was  in  full  force,  had  a  right  to  look 
to  the  privileges  cooferved  by  it,  and  if  in  their  judgment,  and 
upon  their  profi^ssional  responsibility,  they  deemed  it  proper, 
and  as  best  calculated  to  subserve  the  interests  of  their  client, 
maiidy  to  rely  upon  their  right  to  have  a  jury  trial  under  the 
direction  of  a  court  as  provided  by  that  act,  and  to  brmg 
before  that  tribunal  the  claim  for  damages  set  up  by  the  land- 
holder in  this  case,  in  order  that  the  same  might  be  proceeded 
with  anew,  as  if  no  inquisition  had  been  tak^  we  cannot 
p^neeive  that  this  court  is  authorized  to  say  that  there 
was,  on  the  part  of  counsd,  laches  in  so  doing,  or  in  their 
innitting,  under  such  circumstances,  to  offer  testimony  to  the 
jury  of  inquiry.  The  law  then  in  existence,  gave  ihem  the 
right  so  to  conduct  the  inquiry,  ami  althou^  there  has  since 
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been  an  alteration  of  the  farumy  and  a  modification  of  the 
remedy,  it  would  not  be,  as  we  eonceive,  an  exercise  of 
souad  discretion,  because  it  might  be  productive  of  injustice 
to  one  of  Ibe  parties,  were  we  now  to  say,  that  as  the  CkauA 
Company  did  not  examine  before  the  jury  all  the  evidence 
which  it  was  then  in  their  power  to  procure,  they  shall  now 
be-debarred  from  offering  any,  and  that  ia  the  very  face  of  am 
act  of  the  legislature,  under  which  they  had  the  right  to  sub* 
tnit  their  wh<Je  case  to  tbe  court  to  which  an  appeal  was 
allowed,  and  which  was  to  proceed  on  the  hearing  of  that 
appeal,  de  novo,  and  in  the  same  manner  as  if  no  inquisition 
had  ever  been  found.  The  familiar  case  of  an  appeal  from 
the  judgment  of  a  justice  of  the  peace  to  a  county  court  will 
sufficiently  iDustrate  this  doctrine,  and  we  here  rest  it  by  say- 
ing that  there  is  reason,  as  it  seems  to  us,  in  this  olyection  of 
the  Canal  Oympanf/,  and  that  even  if  it  had  not,  in  dll  cases 
ot  inquisitions,  taken  under  these  statutes,  been  the  practice 
of  tbe  courts  to  proceed,  de  novo,  the  giounds  upon  which  this 
objection  is  placed,  would  call  for  such  a  <x>urse,  under  tbe 
circumstances  of  this  case. 

The  objections  next  in  order  are  ibe  Ibllowing,  viz :  that 
the  jury,  in  and  by  the  said  mquisitiLon,  have  not  described 
and  ascertained  the  bounds  of  the  land  by  them  valued,  and 
have  not  given  any  sufficient  or  locatable  description  of  the 
same ;  whereas,  by  the  express  directions  of  law,  the  jury  are 
directed  to  asceriun  and  descr^ie  the  bounds  of  the  land  by 
them  valued — also,  because  the  warrant,  returned  with  the 
said  inquisition,  and  under  tbe  authority  of  which  tbe  smA 
sheriff  in  returning  said  inquisition,  professes  to  have  act#d 
in  holding  the  same,  does  not  specify  dr  describe,  with  suffi- 
cient certainty,  the  land  to  be  valsed  by  the  jury,  which  the 
said  sheriff  was  thereby  commanded  to  summon — and  furtbery 
because,  in  his  return  of  said  inquisition,  it  is  not  stated  or 
cerUfied  by  tbe  said  sheriff,  that  tiie  jury  ascertained  the 
bounds  of  the  land  by  them  valued,  and  tbe  quantity  and 
duration  of  the  interest  and  estate  in  the  same,  required  by 
the  said  company  for  its  use. 
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Iq  submitting  our  views  upon  this  and  apon  almost  all  of 
the  preceding  objections,  we  have  been  induced  to  do  so, 
mainly  because  of  the  multiplicitj  and  novelty  of  the  ques^ 
tions  which  have  been  brou^t  before  the  court,  and  many  of 
^ich  mi^t  again  arise,  should  this  case  return  here  from  a 
second  juiy,  and  which  probaUy  will  arise,  in  some  of  the 
cases  now  depending,  and  awaiting  this  decision.  It  was 
due  also  to  the  able  and  elaborate  ailment  of  the  respective 
counsel  who  have  expended  so  much  labour  in  their  endea- 
vours to  enlighten  the  mind  of  the  court,  that  they  should 
have  something  to  guide  them  in  the  future  progress  of  cases 
of  a  novel  and  even  complex  character.  For  the  same  reason, 
we  will  take  occasion  briefly  to  intimate  our  opinion  on  the 
point  of  inquiry  now  about  to  be  considered.  It  is  objected 
by  the  Canal  Company ^  that  the  description  of  the  lands  con- 
tained in  the  inquisition,  is  not  sufficiently  certain,  to  enable 
die  party  to  make  a  true  location  of  them,  and  that  if  there  be 
enough  of  certainty  in  that  respect,  stOl  the  jury  has  not  com^ 
plied  with  the  mandate  of  the  law,  which  requires  them,  m 
their  inquiriHon^  ^^  to  describe  and  .ascertain  the  bounds  of  the 
land  by  them  valued."  It  would  extend  too  much  our  remarks, 
already  occupying  a  space  far  greater  than  was  intended,  were 
we  to  review  the  many  authorities  which  were  cited  and  com- 
mented upon,  by  the  respective  counsel  on  both  sides,  with 
singular  ability,  not  only  in  reference  to  the  degree  of  certainty 
in  the  description  of  lands,  required  in  deeds  of  conveyance, 
and  in  the  returns  of  sheriffi  as  to  real  estate  sold  by  them 
under  process  of  law,  in  all  which  cases  the  law  is  wdl  settled 
{BUssmg  vs.  Hwisey  3  QUI  8f  Johns,  ^b ;  Hammond  vs.  Jfor- 
risy  2  Har.  if  Johns.  147;  Thomas  vs.  Turvyy  1  Har.  fy  Gitt, 
438;  Oark  vs.  Belmaery  1  Gill  ^  Johns.  448);  but  also  in 
cases  of  deeds  under  powers — in  caises  of  awards,  where  all 
the  necessary  circumstances  must  appear  to  have  been  per- 
formed— in  the  analogous  cases  of  extent  under  an  elegit — s 
and  of  assessment  of  dower — and  in  partition.  We  shall, 
therefore,  content  ourselves  with  observing,  that  it  is  clear  ta 
us  at  least,  that  the  object  of  the  legislature  being  to  substi- 
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tute  for  the  benefit  of  the  Canal  Company,  a  title  to  be  acquired 
by  inquisition  of  a  jury,  instead  of  by  a  deed  of  conveyance, 
finom  the  owner  of  the  land  who  would  not  consent  to  convey, 
and  to  make  the  former  the  muniment  of  such  title,  instead  of 
the  latter,  which  was  the  usual  one  in  case  of  a  purchase,  no 
greater  certainty  could  have  been  intended  in  the  one,  than 
what  was  necessary  in  the  other,  and  that  in  using  the  ex- 
pressions ^^  bounds  of  the  land  by  them  valued,"  nothing 
more  was  meant  than  that  there  should  be  a  sufficient  descrip- 
tion of  the  property  to  enable  the  party  to  make  a  true  loca- 
tion of  it,  and  that  it  was  not  necessary  to  ascertain  it  by 
metes  and  *^  bounds,"  eo  nomine.  We  think  it  also  equally 
clear,  that  either  in  the  case  of  a  deed  of  conveyance,  or  of 
an  inquisition  in  the  nature  of  an  ad  quad  damnum^  matters 
in  pais  may  be  resorted  to,  in  order  to  get  at  the  true  loca- 
tion. It  is  said  in  Jackson  vs.  ^mhkr,  14  Johns.  109,.  by 
Mr.  Justice  Spencer,  in  delivering  the  opinion  of  the  supreme 
court  of  New  York,  that  ^^  no  lands  can  be  conveyed  by  any 
possible  mode  of  expression,  dispensing  with  the  necessity  of 
parol  proof  to  locate  it."  All  that  is  required  in  any  such 
ease,  is,  ^^  certainty  to  a  common  intent,"  and  that  is  accom- 
plished where  there  are  objects  called  for,  which  can  be  cer- 
tainly ascertained,  and  when  so  ascertained,  will  enable  us  to 
fulfil  the  intent,  and  get  at  the  real  thing  conveyed.  Id  cer* 
turn  est,  quod  cerium  reddi  potest.  But  the  more  serious  part 
of  this  inquiry  is  this,  are  these  lands,  as  described  by  the 
jury  in  their  inquisition,  "  locatable,"  to  adopt  an  appropriate 
word  which  is  used  by  the  court  of  Appeals  in  Blessing  vs. 
House,  ubi  sup  9  In  other  words,  are  there  ^^any  metes  or 
bounds,  or  other  description,  by  which  its  location  could  be 
established,"  or  which  ^<  would  enable  him  (the  sheriff)  to 
make  a  location  of  them?"  (Fenwick  vs.  Floyd,  1  Har.  ^ 
QiU,  174.)  Is  there,  in  the  language  of  another  adjudication 
^^  sufficient  certainty  to  enable  the  party  to  make  a  true  location 
of  them?"  {CUtrk  vs.  Belmaer,  IGillS^  Johns.  449,  ub.  sup. ) 
Feeling  the  full  force  of  the  remark  of  the  learned  judge  who 
delivered  the  opinion  of  the  court  in  the  case  referred  to,  at 
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the  argument  (8  Gill  ^  Johns.  359,  Marshall  vs.  Greenfield) 
and  disposed  as  well  as  bound  to  bow  to  its  authori^,  and 
making  ^^  every  reasonable  intendment  to  effectuate  the  ob- 
ject" which  the  jury  had  in  view,  and  regarding  the  case 
before  us  as  if  it  were  a  judicial  sale,  and  thus  within  the 
scope  of  that  decision,  we  incline  to  the  opbion  that  the 
description  of  the  land  as  set  forth  in  the  inquisition  is  ^<so 
entirely  vague  as  to  make  it  uncertain  what  was  intended," 
and  that  if  this  were  the  case  of  ^^  grantee  against  grantor," 
the  property  would  not  pass.     In  almost  all  the  cases  which 
have  been  referred  to,  as  supporting  the  sufficiency  of  the 
description  as  given  by  the  inqubition  in  the  case  now  before 
us,  either  the  commencement  and  termination,  and  the  courses 
and  distances  were  given,  or  a  plat  or  diagram  accompanied 
the  description  and  made  part  of,  or  was  referred  to  by  it,  gp 
that  the  actual  location  could,  at  any  time,  be  readily  ascer- 
tained, (11   Pick.  274,  Merrill  vs.  Inhabs.  Berkshire.     14 
Johns.  96,  107,  Jackson  vs.  Ambler.    27  Mass.  311,  Davis 
vs.  Rainsford.)     In  the  description  of  the  lands  whkli  are 
the  subject  of  the  present  controversy,  there  are,  as  it  seems 
to  us,  several  points  of  ambiguity,  not  susceptible  of  expla* 
nation  by  any  parol  proof  which  could  be  legally  received ; 
but  that  which  is,  in  our  judgment,  fatal,  relates  to  the  places 
of  commencement  of  the  first  line  of  eadi  parcel*    The  de* 
scription  is,  for  one  parcel,  ^^  banning  at  the  lands  of  Her* 
man  Stump,  and  running  thence  down  the  canal  and  parallel 
thereto,"  &c.;  and  for  the  second  parcel,  ^^  beginning  at  the 
lands  of  the  heirs  and  devisees  of  James  Stephenson,  and  run* 
ning,"  &c*    There  is  no  stake,  stone,  or  other  natural  boun- 
dary or  monument  referred  to  as  designating  the  spot  at  which 
the  starting  point  on  Mr.  Stump's  land  is  situate,  nor  any 
plan,  plat  or  diagram  referred  to  in  the  description,  wbidi 
might  explain  the  actual  place  of  beginning.     The  same  re-* 
mark  may  be  made  in  relation  to  the  commencement  of  thd 
first  line  of  the  second  parcel  of  land,  beginning  at  the  lattda 
of  the  heirs  and  devisees  of  Mr.  Stephenson.     It  was  con- 
tended that  this  ambiguity  as  to  the  place  of  beginning,  might 
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be  explained,  by  oral  proof,  to  the  officer  wbo  might  be  called 
to  lay  off  the  land,  that  it  was  at  that  point  of  Stump's  lands 
where  the  canal  first  touched.  In  the  language  of  the  learned 
judge  who  delivered  the  opinion  of  the  court  in  Thomas  vs. 
Turvyy  1  Har.  fy  GUl^  438,  9,  ub.  sup.  we  think  "the  ambi- 
guity  on  the  face  of  the  conveyance  (inquisition)  could  not  be 
explained  by  extrinsic  circumstances,"  there  being  no  point 
of  beginning  mentioned  in  the  description,  and  no  diagram  to 
shew  it ;  so  tiiat  the  place  of  commencement  being  uncertain, 
we  could  not  surmount  the  difficulty  on  that  score,  even  by 
^ving  to  the  case  of  Makepeace  vs.  Bcencroft^  12  Mass.  469, 
dl  the  authority  which  is  claimed  for  it,  and  allowing  as  valid 
in  a  description  of  land  a  reference  for  its  boundaiy  to  a  monu- 
ment not  actually  at  the  time  existing,  and  not  even  stated  to 
be  staked  out,  (the  then  intended  canal,)  but  afterwards  made 
and  completed,  the  parties  always  meaning  to  conform,  and 
actually  conforming  to  the  description.  No  such  difficulty 
could  now  arise,  as  it  is  understood  that  the  whole  canal  is 
completed  along  this  land,  and  that  the  company  is  in  pos- 
session of  all  that  they  require  under  the  act  of  assembly. 
The  description  which  is  at  least  somewhat  doubtful  as  to  its 
certainty  could,  therefore,  now  be  made,  in  any  future  pro- 
ceeding, with  sufficient  accuracy,  and  indeed  with  perfect 
certainty. 

We  do  not  Aink,  that  in  a  case  of  a  proceeding-  of  this 
kind,  this  court  has  jurisdiction  to  correct  the  description  in 
the  inquisition,  except  by  consent  of  parties.  It  is  not  like 
the  case  of  a  special  verdict,  which  being  returned  by  a  com- 
mon law  jury  attending  at  court,  may,  in  some  cases,  be  cor- 
rected. The  jury  is,  in  this  case,  functus  officio,  and  the 
members  composing  it  not  having  been  our  officers,  or  under 
our  control,  we  cannot  correct  their  act.  Nor  is  it  like  a 
sheriff's  return  of  property  seized  under  the  attachment  laws, 
where  we  can,  once  having  obtained  jurisdiction,  require  him 
as  our  officer,  to  correct  his  return,  if  defective,  according  to 
the  facts  as  diey  exist.  Nor  do  we  think  that  the  tender  of  a 
deed  which  kas  been  made  by  the  proprietor,  correcting  the 
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error  in  the  description,  and  offered  to  be  delivered  condition- 
ally, but  refused  to  be  accepted  by  the  other  party,  can  alter 
the  case,  (Rail  Road  Company  vs.  Bucher^  7  WatiSy  33,  35.) 
And  we  are  not  prepared  to  say,  looking  at  the  peculiar 
nature  of  this  proceeding,  and  the  limited  power  and  control 
of  this  court  over  it,  that  it  does  not  lie  in  the  mouth  of  either 
of  the  parties,  even  of  the  Canal  Company  itself,  whose  agent 
furnished  to  the  jury,  as  it  is  alleged,  the  defective  descrip- 
tion, to  take  advantage  of  such  defect.  If  a  plaintiff  in  a 
case  under  our  attachment  laws  were  to  obtain  a  condemna- 
tion, and  had  levied  upon  the  lands  seized  by  his  order  under 
a  defective  proceeding  liable  to  be  quashed  on  that  ground^ 
on  motion  by  subsequent  creditors  who  had  attached  regu- 
larly, we  are  not  prepared  to  say,  in  the  absence  of  all  autho- 
rity upon  the  point,  that  his  own  irregular  proceeding  might 
not,  on  his  own  motion,  be  set  aside  by  order  of.  court,  in 
order  to  enable  him  to  issue  a  new  writ,  whereby  he  might 
obtain  satisfaction  of  his  debt,  which  would,  on  his  first  action 
or  process,  be  certainly  lost.  To  deny  him  such  a  privilege, 
at  least  in  a  case  where  there  was  no  fraud  in  his  previous 
proceeding,  might  operate  great  injury  to  him.  And  we  can 
see  no  reason  why  the  Canal  Company  itself,  may  not,  in  a 
case  in  which  the  description  it  has  inadvertently  furnished 
to  the  jury,  is  found  upon  more  mature  consideration,  to  be 
defective,  object  to  the  affirmance  of  tiie  inquisition.  It  is  at 
least  a  case  of  doubt,  and  we  are  not  satisfied  with  the  de- 
scription of  the  lands  taken,  as  set  forth  in  the  inquisition^ 
and  think  there  is  ground  for  the  objection  in  this  behalf 
interposed  by  the  Canal  Company y  (  CommontoeaUh  vs*  Fisher y 
et  alyl  Penna.  Rep.  466.)  It  would  be  advisable,  and  cer- 
tainly more  safe,  that  the  objections,  as  well  to  the  inquisition 
itself,  as  to  the  return  and  warrant,  should  be  obviated,  as  £aur 
as  may  be  practicable,  in  any  future  proceeding. 

It  is  further  asserted  and  urged,  by  way  of  objection,  on 
the  part  of  the  CancU  Company y  to  the  affirmance  of  this 
inquisition,  that  the  jury  or  some  of  the  jurors,  in  their  valua- 
tion and  assessment  of  damages  in  this  case,  from  misappre- 
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hensioii  of  their  duty  in  the  premises,  did  not  act  upon  their 
own  conclusions,  according  to  the  best  of  their  skill  and 
judgment,  of  and  upon  matters  submitted  to  them;  but 
adopted  and  acted  upon  the  opinions  of  the  witnesses,  or  of 
some  one  or  more  of  the  witnesses,  who  were  adduced  and 
testified  before  them  on  the  part  and  behalf  of  the  proprietor 
in  this  case ;  and  regulated  their  estimate  and  assessment  of 
damages  in  this  case,  in  accordance  with  the  opinions  so 
adopted  and  acted  upon,  in  disregard  of,  and  contrary  to 
their  own  conclusions,  according  to  the  best  of  their  skill 
and  judgment  of,  and  upon  the  matters  submitted  to  them ; 
and  contrary  to  what  they  deemed  to  be  right  and  just. 

According  to  our  present  recollection  of  the  testimony  on 
this  point,  given  by  the  jurors  themsdves,  and  trailing  to 
ourselves  the  inference  we  drew  therefirom  at  the  trial,  we 
think  it  b  not  entirely  clear  whether  some  of  the  jury  were 
not  open  to  this  objection,  by  reason  of  their  having  regarded 
it  as  a  matter  of  imperative  duty  on  their  part,  to  regulate 
dieir  opinions,  at  least  on  a  portion  of  the  subject  matter  of 
the  controversy,  by  that  of  some  of  the  witnesses.  The 
deduction  we  drew  from  their  evidence  was,  that  on  the  sub- 
ject of  the  value  of  the  water  power,  and  perhaps  of  the 
quarries,  they  had  very  little  loiowledge  themselves,  and 
flierefore  depended  greatly,  if  not  entirely,  upon  that  of  others 
who  had  better  information,  and  were  more  competent  to 
judge,  than  they  were  as  they  supposed,  on  those  matters, 
and  whom  they  ^camined  as  witnesses.  That,  in  order  to 
decide  upon  these  matters  submitted  to  them,  of  which  they 
had  no  particular  knowledge,  especiaUy  as  to  the  water 
power,  they  felt  themsdves  at  liberty  to  enlighten  their  own 
judgments,  by  receiving  the  opinions  under  oath,  of  men 
conversant  with  such  subjects.  It  has  been  the  practice, 
heretofore,  in  cases  of  this  nature,  to  allow  a  jury  to  have 
evidence  adduced  on  either  side,  and  although  there  has 
been,  in  this  state,  no  decisbn  upon  this  point,  so  far  as  we 
are  informed,  we  think  the  practice  founded  upon  reason. 
In  the  case  of  Parks  vs.  Boston^  16  Pick.  210,  althou{^  tke 
66  V.9 
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chief  justice  in  delivering  the  opinion  of  the  court,  does  say^ 
when  speaking  of  the  estimate  of  damages  bj  a  jury  *<  upon 
yiew, "  that  ^*  the  jury  must  exercise  their  own  knowledge 
and  experience  fully;  and  perhaps,  in  mo»t  instances,  with  a 
competent  and  intelligent  jury,  such  judgment  could  not  be 
much  aided  by  the  estimates  of  others,  though  under  oath> 
in  the  form  of  testimony,  '^  yet  he  also  remarks,  t^iat  although 
he  could  not  perceire  why  they  might  not  have  estimated 
tiie  damages  upon  their  own  experience  and  judgment,  with* 
out  any  evidence  oKiinefe,  still  ^^  they  might  be  at  liberty  to 
enlighten  their  own  judgments  by  the  aid  of  testimony." 
Surdy  it  would  seem  to  be  reasonable  to  permit  them  to  do 
so,  upon  those  subjects,  at  least  of  which  they  might  not 
have  any  very  accurate  knowledge,  or  upon  which  they  could 
not,  without  information  derived  from  some  source,  exercise  to 
the  best  advantage,  theif  own  judgment  or  skiU.  Whether 
after  hearing  the  evidence  in  this  ease,  the  jury  were  go- 
verned by  the  conjectural  opinions  or  hypotheses  of  the 
witnesses  founded  upon  arithmetical  or  other  calculations^ 
instead  of  looking  to  facts  detailed  by  those  witnesses  and 
properly  in  evidence  before  them,  and  whether  from  these 
foots  the  jury  drew  such  inferences  as  would  justify  the 
amount  of  their  assessment,  and  if  they  did,  whether  the 
conclusions  to  which  they  came  were  such  as  ought  now  to 
be  sanctioned  upon  a  full  consideration  of  all  the  additional 
testimony  which  has  been  taken  before  the  reviewing  tribunal, 
are  entirely  difierent  questions  from  that  we  are  now  consi- 
dering. Least  it  should  be  supposed,  however,  that  because 
(he  oath  taken  by  the  jurors,  requires  them  to  decide  ^^  ac- 
cording to  the  best  of  their  skill  and  judgment,'*  they  have 
no  right,  or  ought  not  to  hear  any  evidence,  we  will  take 
occasion  to  remark,  for  the  information  of  parties  in  future 
cases,  that  we  think  the  jury  ought,  in  addition  to  the  privi- 
lege of  the  view  of  the  lands  sought  to  be  condemned,  which 
is  accorded  to  them  by  the  statute,  to  have  if  they  desire  it, 
or  if  either  party  interested  oflFer  it,  any  testimony  calculated 
to  enli^ten  their  judgments,  or  to  increase  their  skill,  which 
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vrovld  in  ordinary  jury  trials^  be  legally  adfnissable  before 
Ibein.  We  do  not  eay,  that  they  are  imperativdy  bound  to 
decide  according  to  that  evidence,  without  regard  to  their 
own  opinions  formed  upon  the  view  of  the  lands>  upon  their 
knowledge  of  the  value  of  real  property  in  the  neighbour- 
bood|  and  upon  their  own  skill  and  judgment,  which  the 
i^tatute  Bupposes  them  to  possess ;  but  they  are  to  balance 
the  evidence  as  one  of  the  circumstances  and  part  of  tbe 
foundation  upon  which  their  judgment  is  to  be  based,  and  to 
give  to  it  due  weight.  It  certainly  would  not  be  a  proper 
execution  of  the  duty  imposed  on  them  by  the  act  of  assem- 
bly,  were  they  to  regulate  their  estimate  of  damages  in 
accordance  with  the  opinions  of  witnesses,  however  skilled 
or  scientific,  in  disregard  of,  and  contraxy  to  their  own  con- 
clusions, formed  according  to  the  best  of  their  skill  and  judg- 
ment, but  waived  and  abandoned  becaase  of  their  conflict 
with  those  opinions. 

Another  objection  set  up  by  the  Canal  CampaaM/^  to  the 
confirmation  of  the  inquisition,  is  that  the  right  to  a  portion 
of  the  water  power  claimed  by  Mrs.  Archer ^  and  for  whick 
she  has  been  allowed  damages,  by  the  award  of  the  jury, 
does  not  in  fact  reside  in  her,  but  in  other  persons.  It  is  in 
evidence  before  us,  that  the  late  Mr.  John  Stump,  of  Stafford, 
the  original  proprietor  of  the  entire  combined  water  power, 
tranfen«d  by  deed  of  the  tenth  day  of  December,  1798,  to 
the  Messrs.  Wilsons,  a  porticm  of  the  land  to  which  this 
water  power  was  attached,  say  about  33  acres,  reserving  to 
himself  and  his  heirs  or  assigns,  the  privilege  of  digging  or 
making  a  canal  through  the  said  land  sufficient  to  convey  the 
water  of  Deer  credc  across  Rock  run  for  water  worics  or  boat 
navigation,  and  to  enjoy  the  same  for  ever,  to  his  and  their 
own  proper  use  and  behoof,  on  their  paying  to  the  Wilsons, 
or  their  heirs  or  assigns,  any  damages  they  mi^t  sustain  by 
said  canal,  which  damages  should  be  left  to  be  settled  by 
persons  mutually  to  be  chosen  by  the  parties,  if  they  could 
not  agree  among  themselves. — That  subsequently  the  Wilsons 
conveyed  a  small  portion  of  the  land  sold  to  them  by  Stump, 
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say  about  2  acres,  to  the  late  James  Stephenson,  whose  heirs 
now  own  it,  and  that  ihe  residue  was  reconvened  to  Stump 
by  the  Wilsons.  Upon  this  state  of  fects,  it  was  contended 
that  the  right  to  the  goU  passed  absolutely  from  Stump  by  his 
deed,  to  the  Wilsons,  notwithstanding  the  reservation  therem, 
of  the  privilege  of  digging  a  cand,  and  that  this  reservation 
was  only  a  covenant  personal  to  the  parties,  not  running  with 
the  land,  but  that  the  right  or  privilege  reserved  wa»  to  be 
exorcised  in  the  life-time,  of  the  grantor.  Stump,  and  not 
afterwards.  In  support  of  this  position,  and  e  canira  by 
the  opposing  counsel,  several  authorities  were  referred  to, 
( Thon^$an  vs.  Oregaryj  4t  Johns.  83 ;  Vanderharg  vs.  Van 
Burgeny  13  Johns.  217 ;  Russell  vs.  SeoU^  9  Ccnoen,  280, 1. 
Jacks&n  vs.  VermUyeaj  6  Caweny  681 ;  Peiiee  vs.  HaweSy  13 
Pick.  327;  HiUs  vs.  MiOery  3  Paigty  267,  8;  ^stor  vs. 
MUUfy  2  P€dgey  78 ;  1  Serg.  fy  Rawl.  229,  et  seq;  Ex  parte 
Jennings y  6  Coweny  526 ;  9  Wend.  247 ;)  various  other  ques- 
tions were  argued,  displaying  much  research  and  learning  on 
the  part  of  the  respective  counsel,  and  growing  out  of  the 
deeds  just  mentioned,  and  other  deeds  and  papers  and  matters 
tfi  pais  given  in  evidence,  which  points  we  do  not  think  oui^ 
selves  caUed  upon  to  decide.  It  would  consume  too  much 
time,  and  unnecessarily,  and  would  occupy  too  large  a  space, 
were  we  to  review  these  cases,  and  comment  upon  them  and 
upon  the  argument  of  the  counsel,  in  the  extended  manner 
we  should  be  obliged  to  do,  were  we  to  enter  fully  upon  the 
subject.  We  incline  strongly  to  the  opinion  that  the  right 
to  die  soil  never  did  pass  from  Stump,  but  that  even  if  it  did, 
we  are  dear  that  the  title  to  that  portion  of  the  water  ri^t 
which  is  attached  to  the  slip,  or  small  piece  of  land  conveyed 
by  Wilsons  to  James  Stephenson,  is  vested  in  Mrs.  Jlrcher. 
We  think  so  upon  several  grounds,  which,  with  a  single 
exception,  it  will  be  unnecessary  particularly  to  specify,  as 
wdl  because  in  doing  so  we  shoidd  swell  our  remarks  beyond 
reasonable  bounds,  as  that  they  will  very  naturally  suggest 
diemselves  to  the  counsel  who  spread  them  out  before  us,  in 
the  argument    It  is  suflScient  to  say,  that  if  there  were 
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nothing  in  this  part  of  the  inquiry,  except  the  will  of  the  late 
James  Stephenson,  coupled  with  the  facts  in  evidence  before 
us  that  his  executor,  who  by  the  will  had  the  power  to  sell  or 
dispose  of  any  interest  which  his  testator  had  in  the  premises, 
was  present  at  the  taking  of  tiiis  inquisition,  and  assented  to 
Mrs.  Archer*8  being  regarded  by  the  jury  as  the  owner  of  that 
portion  of  the  water  right,  leaving  the  heirs  of  Stephenson  to 
claim,  through  the  intervention  of  a  court  of  equity,  or  other 
proper  tribunal,  their  distributive  share  of  the  amount  awarded 
as  damages,  should  they  find  that  they  had  any  interest  or 
title — and  with  the  further  fact  that  the  absolute  estate  of  the 
same  in  perpetuity  was  estimated  by  the  jury  and  found  by 
their  verdict,  these  fiacts  of  themselves  would  be  sufficient  to 
sustain  the  inquisition,  in  this  branch  of  the  case.  We  do 
not  feel  ourselves  at  liberty  to  question  the  authority  of  the 
adjudication  in  this  court,  to  which  we  have  heretofore 
referred,  {Sappmgton^s  case  vs.  The  RaU  Rond  Company^) 
but  were  we  now  disposed  to  re-examine  it,  we  should  re- 
affirm it,  having  had  occasion  not  long  since  to  consider  the 
question  presented  by  that  case,  and  we  approve  the  principle 
which  was  there  established.  Doctor  Sappington  was  the 
owner  for  life  only,  of  the  land  which  was  taken  for  public 
use,  but  it  was  condemned  in  perpetuity,  and  was  so  returned 
by  the  juiy  empannelled,  who  allowed  damages  for  it  as  a 
fee  simple  estate.  The  court  held  that  the  owner  of  the 
remainder  of  the  estate,  was  bound  by  the  inquisition, 
although  notice  was  actually  given  only  to  the  party  in 
possession,  the  owner  for  life,  and  that  the  former  might 
avail  himself  of  all  benefit  of  the  damages  awarded,  to  the 
extent  of  his  interest,  by  application  to  a  court  of  equity  for 
a  proper  distribution  of  that  fund.  We  came  to  the  same 
conclusion,  upon  considering  this  question,  which  although 
not  presented  at  tiie  trial,  was  afterwards  suggested  to  us  as 
worthy  of  inquiry,  and  received  our  deliberations  in  the  case 
of  the  Messrs,  Whites  vs.  the  Mayor  and  CSfy  CkmncU  of 
Bakimore^  but  there  was  no  decision  upon  this  particular 
point  made  by  us  in  that  case,  nor  was  there  any  such  by  the 
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court  of  Appeals,  so  far  as  we  have  been  able  to  learn,  whga 
our  judgment  came  under  review  of  that  tribunal — we  do  not 
understand  that  this  particular  point  has  passed  under,  its 
judgment,  and  until  the  principle  established  by  the  case  (tf 
Sappington,  shall  be  deemed  erroneous  by  the  court  of  last 
resort,  we  feel  disposed  to  adhere  to  it,  especially  as  we  find 
that  the  same  doctrine  which  seemed  to  us  to  be  the  correct 
one,  has  since  been  maintained  and  enforced  in  a  veiy  elabo- 
rate opinion  which  has  been  submitted  to  our  inspection, 
pronounced  by  that  learned  and  profound  jurist  Kent,  the 
late  chancellor  of  New  York.  There  is,  as  we  think,  for 
the  reasons  we  have  assigned,  no  cause,  so  £eu:  at  least  as 
concerns  this  particular  objection,  to  quash  the  inquisition. 

The  last  objection  we  have  to  consider,  is,  that  ^^the 
damages  allowed  in  this  case,  are  excessive."  This  olijec- 
tion  embraces,  among  several  others,  the  four  specifications 
contained  in  the  paper,  which  was  first  filed  as  shewing  cause 
why  the  inquisition  should  not  be  confirmed,  and  they  are 
designated  by  the  numbers,  20,  21,  22,  23. 

The  jury  are  instructed  by  the  statute,  to  "  value  the  land^ 
and  all  damages  the  owner  thereof  shall  sustain  by  cutting 
the  canal  through  such  land,  &c.'' 

It  must  be  conceded,  that  the  rule  by  which  damages  are 
to  be  estimated,  is,  in  all  cases,  a  question  of  law.  The  juiy 
are  to  apply  the  rule,  but  the  rule  itself  is  to  be  established 
by  the  courts.  It  is  held  in  Massachusetts,  that  in  trials 
before  a  jury  of  this  kind,  it  is  the  duty  of  the  sheriff  to  deter- 
mine questions  of  law,  {Merrill  vs.  Inhabs.  of  Berkshire^  11 
Pick.  274,)  and  such  would  seem  to  be  the  law  in  England, 
{Leigh  vs*  Paterson,  8  Tauntotij  540.  S.  C.  4t  Serg.  4r  Lowb. 
204.  Gainsforth  vs.  Carroll,  9  Serg.  ^  Lowb.  204.  &  C. 
2  Bamw.  ^  Cressw.  624.)  Certain  it  is,  that  at  the  trial,  it 
is  necessary  for  the  progress  of  it,  and  for  the  purposes  of 
justice,  that  the  power  of  determining  upon  the  competency 
of  witnesses,  the  admissibility  of  evidence,  and  other  inci- 
dental questions  arisbg  in  the  course  of  the  trial,  should 
reside  somewhere,  and  whether  it  be  exercised  by  the  siheriff^ 
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or  by  the  jury,  or  by  both  conjointly ;  it  would  seem  proper 
that  a  right  of  review  should  be  vested  in  some  tribunal  of 
law  competent  to  settle  such  matters  definitively.  If,  then,  the 
jury  have  mistaken  the  rule,  and  in  assessing  damages  have 
adopted  one  which  is  erroneous  in  principle,  it  will  not  be 
contended  that  this  inquisition  ought  to  be  confirmed,  how- 
ever justly,  faithfully  and  impartially  they  may  have  desired, 
and  without  doubt  did  intend,  to  act,  in  applying  that  rule. 
To  confirm  the  inquisition,  under  such  circumstances,  would 
woA  injustice  as  effectually,  as  if,  in  applying  a  true  and 
correct  rule  of  damages,  they  bad  assessed  an  amount  far 
exceeding  what  the  fiicts  of  the  case  would  have  justified. 
Analogies,  as  to  a  proper  rule  for  the  finding  of  damages,  may 
be  drawn  from  decisions  in  actions  for  breach  of  covenants 
of  seizin  and  quiet  enjoyment,  but  none  can  be  found  in 
actions  of  tori  for  unlawfully  taking  and  detaining  property 
belonging  to  another,  because  in  the  latter  class  of  cases  one 
party  is  a  wrong-doer,  and  we  have  already  said,  that  the 
Canal  Company  is,  in  this  proceeding,  not  to  be  regarded  in 
that  light,  but  rather  as  a  purchaser  of  land  for  a  public 
improvement,  the  consideration  fer  which  is  settled  by  the 
appraisement  of  a  jury,  only  because  the  parties  are  unable 
to  agree  upon  that.  It  is  settled  that  in  actions  of  seizin  and 
quiet  enjoyment,  after  eviction  of  the  purchaser,  he  cannot 
recover  for  the  increased  value  of  the  land,  because  the 
covenant  cannot  be  construed  to  extend  to  any  thing  beyond 
the  subject  matter  of  it,  that  is,  the  land  as  it  existed  and  was 
worth,  when  the  covenant  was  made,  and  not  the  increased 
value  of  it,  subsequently  arising  from  causes  not  existing 
when  die  covenant  was  entered  into,  {Omnell  vs.  McLean^  6 
Har.  4r  Johns.  300.  Pitcher  vs.  Livingstony  4  Johns.  1  ei 
sequenty  to  33.  It  is  the  land,  and  its  price  or  value  at  the 
time  of  the  sale,  which  was  the  subject  matter  of  the  contract, 
and  which  the  parties  had  in  view.  And  we  apprehend 
there  would  be  danger  of  injustice  in  adopting  any  other  rule 
in  cases  of  the  nature  of  that  we  are  now  considering.  To 
use  the  language  of  Mr.  Justice  Spencer,  in  the  case  just 
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cited,  (4  Johns.  13,)  such  a  rule  ought  to  be  fixed,  as  <^  shall 
bear  analogy  to  other  cases,  and  attain  complete  justice 
between  the  parties.  I  am  not  sensible  that  any  general 
rule,  in  almost  any  given  case,  will  invariably  be  free  from 
exception.  It  is  the  very  nature  of  general  rules,  sometimes 
to  operate  harshly,  but  the  necessity  of  a  fixed  standard  of 
justice,  is  of  more  importance  to  the  interests  of  men,  than 
one  that  is  capricious  and  fluctuating,"  The  only  safe  rule, 
as  it  seems  to  us,  is  to  look  upon  this  estimate  of  a  jury,  just 
as  if  it  were  a  case  of  an  intended  purchase  of  the  land  and  of 
the  water  rights,  quarries  and  other  appurtenances  thereto, 
(supposing  the  hypothesis  to  be  correct  that  they  were  all 
destroyed,  or  rendered  wholly  useless  to  the  proprietor,)  and 
that  the  juiy  were  called  upon  as  a  tribunal,  to  fix  the  real 
fair  value  of  them,  as  they  then  existed  at  the  time  they  were 
taken  by  the  Cand  Company^  and  not  as  it  might  be  at 
some  future  period,  arising  from  causes  not  existing  at  that 
moment.  In  the  language  of  Mr.  Justice  Gibson,  in  deliver- 
ing the  opinion  of  the  supreme  court  of  Pennsylvania,  in  the 
case  of  The  SchuylkUl  JVavigaHan  Company  vs.  Thf^Htrny  7 
Sergt.  4*  Rawl.  422,  recognized  as  authority  by  Mr.  Justice 
Baldwin,  in  delivering  the  judgment  of  the  circuit  Court  of 
the  U.  S.  for  the  eastern  district  of  Penna.  in  the  case  of 
ChaUeley  Atkins  vs.  Phila.  and  Trenton  Rail  Road  Company^ 
(pamphlet  cited  at  the  argument,)  ^^  the  only  safe  rule  is,  to 
inquire  what  would  the  property  unaffected  by  the  obstruc- 
tion (caual)  have  sold  for,  at  the  time  the  injury  was  commit- 
ted ?  What  would  it  have  sold  for  as  affected  by  the  injury  ? 
The  difference  is  the  true  measure  of  compensation*"  Or,  as 
Mr.  Chief  Justice  Savage  says,  for  the  supreme  Court  of 
New  York,  when  delivering  its  decision  in  the  matter  of 
Albany  street y  11  Wend.  153,  ^^  it  seems  to  me  that  the  true 
rule  of  estimating  the  damage  is,  to  appraise  the  property  at 
its  present  value  to  the  owner,  considering  the  extent  of  the 
interest  which  the  owner  has,  and  the  qualified  rights  which 
may  be  exercised  over  it.*'  And  Mr.  Chief  Justice  Shaw 
adopts  the  same  rule  in  Parks  vs.  Boston^  ub.  sup.  15  Pick. 
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209,  where  after  stating  that  the  taking  of  private  property 
for  public  use,  is  substantially  a  purchase  for  its  price  or 
actual  value  on  the  day  of  such  taking,  he  remarks,  ^^  and 
what  difierence  can  it  make  to  the  plaintiff  (owner)  that  his 
particular  estate  would  have  been  worth  more  or  less,  if  he 
could  have  kept  it  to  an  after  periods"    We  think  too  that 
the  same  rule  would  seem  to  have  been  adopted  by  the 
supreme  court  of  New  York,  in  17  WendeUy  670,.  in  the 
matter  of  Fatman  street.    That  was  a  case  in  which  a  rule 
of  damages  was  established  as  to  a  person  supposed  to  be 
greatly  benefitted  by  the  extension  of  a  street  which  passed 
along  the  line  of  his  property,  and  left  it,  by  reason  of  a  deep 
cutting  along  that  line,  exposed  to  fall  down,  unless  a  wall 
should  be  erected  at  considerable  expense,  to  keep  it  up,  and 
yet  no  allowance  was  made  to  him.     The  same  court  had 
previously,  (11  Wend.  153  in  the  matter  of  Albany  street y) 
said,  that  ^^  clearly  the  same  rule  should  be  adapted  for  the 
assessment  whether  for  damage  or  for  benefit."    That  is  to 
say,  there  should  not  be  a  different  rule  as  to  the  valuation  of 
property  taken  for  public  use,  charging  persons  benefitted  by 
one  rule,  and  allowing  to  those  injured  a  rate  of  damages  by 
another  and  a  different  rule. — ^Afterwards,  in  the  case  of 
Fdrman  street^  17  Wend.  669,  Mr.  Justice  Bronson,  in  pro- 
nouncing the  opinion  of  that  court,  says,  ^^all  classes  and 
conditions  of  men  hold  their  property  subject  to  the  para- 
mount claims  of  the  state ;  and  when  it  is  taken  for  public 
purposes,  and  the  question  of  compensation  is  presented,  the 
only  proper  inquiry  is,  what  is  its  value?    The  question  is 
not,  what  estimate  does  the  owner  place  upon  it,  but  what  is 
its  real  worth,  in  the  judgment  of  honest,  competent  and  dis- 
interested men? "    And  in  page  670,  he  remarks,  that  ^^the 
proper  mode  of  adjusting  the  question  of  damages  is  to 
inquire,  what  is  the  present  value  of  the  land,  and  what  will 
it  be  worUi  when  the  contemplated  work  is  completed?'* 
And  again,  id.  ibidy  ^^  what  price  will  it  bring  in  the  market? 
That  is  the  proper  inquiry  in  a  proceeding  of  this  kind.    As 
between  individuals,  the  owner  may  demand  any  price, 
67  V.9 
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however  exorbitant,  for  his  property ;  but  when  it  is  taken 
for  public  purposes,  he  can  only  demand  its  real  value. 
That  value  cannot  depend  in  any  degree  on  his  own  will." 
And  in  Fcdrman  vs.  Hucky  5  WaitSy  617,  in  a  case  some- 
what analogous  in  principle  to  those  already  cited,  in  relation 
to  the  measure  or  standard  of  damages,  the  rule  adopted  in 
7  Serg»  ff  RawUy  411,  again  received  the  sanction  of  the 
court. — See  also  the  decision  in  14  Serg.  ^  Rawky  82^  83, 
and  the  powerful  reasoning  of  Ch.  J«  'nighman,  who  de^ 
livered  the  opinion  of  the  court. 

It  was  shewn  most  clearly  to  our  minds,  by  the  evidence 
at  the  trial  in  court,  that  the  jury  in  estimating  the  value  of 
the  water  power  on  the  lands  taken  from  the  proprietor  in 
tiiis  case,  were  not  governed  by  any  such  rule  as  that  which 
has  received  the  sanction  of  the  courts  of  Pennsylvania,  New 
York  and  Massachusetts,  (7  jSier^.  ^  Lawb.  422,  and  case  in 
CircU  Cot.  U.  S.  per  Baldwiny  Judge,  ui.  sup.;  11  Wend.  153. 
17  Wend.  670.;  15  Pick.  209,)  and  which  upon  principle, 
independent  of  all  authority,  we  axe  satisfied  ought  to  be  the 
rule.  Almost  any  other  would  involve  the  subject  in  utter 
uncertainty,  and  render  the  valuation  of  property  taken  in 
cases  of  this  kind  liable  to  speculative  damages  and  depen- 
dent upon  possiUe  schemes  and  contingencies.  The  juiy  did 
not  value  the  water-right  of  the  proprietor  in  this  case,  as  an 
uni$nproved  power,  just  as  it  exist^  at  the  time,  and  assess 
it  at  sudi  a  pdce  as  it  would  then  bring  in  the  market,  but 
having  assumed  that  it  would  be  combined  with  other  water- 
rights  belonging  to  different  persons,  they  made  their  valua- 
tion i^wn  the  basis  of  speculative  profits  which  in  the  opinions 
of  various  witnesses  who  were  examined  before  them,  would 
arise  in  the  event  of  future  large  investments  and  expendi- 
tures by  persons  to  be  interested  in  an  extensive  enterprise 
requiring  a  large  capital.  Having  heard  evidence  firom  seve- 
ral witnesses  of  the  quanti^  of  faH  which  the  combined  water 
power  of  one  or  more  persons  together  with  that  of  the  land 
proprietor  in  this  case  would  give,  and  as  to  what  the  whole 
would  be  worth  at  tide,  (the  witnesses  themselves  testing  that 
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valttation  bj  a  supposed  investment  of  a  large  capital  to  cany 
on  a  most  extensive  business  in  the  sawing  of  lumber  by  as 
many  as  thirty  saw  mills,  and  founding  their  opinions  as  well 
upon  that  circumstance  as  upon  a  hypothetical  expenditure, 
besides  of  a  considerable  sum  of  money  for  the  cutting  of  a 
suitable  race,  the  erection  of  a  dam,  and  the  construction  and 
machinery  of  those  mills)  the  jury  likewise  acted  upon  the 
same  test  or  hjrpothesis,  and  based  their  assessment  upon 
testimony  of  that  character,  and  instead  of  awarding  what,  in 
their  judgment  the  property  would  actually  at  the  time  sell 
for,  they  abandoned  their  own  judgment  of  the  value  of  the 
property  and  gave  a  sum,  such  as,  in  the  opinion  of  the  wit- 
nesses it  might  bring,  or  perhaps  ought  to  produce  at  some 
future  period,  if  in  the  hands  of  great  capitalists  embarked  in 
such  an  extensive  enterprise.  To  show  how  unjustly  such  a 
rule  would  operate,  it  would  not  be  difficult  to  put  cases  by 
way  of  illustration,  in  reference  to  the  prospective  value  of 
property  situated  in  the  vicinity  of  a  spot  upon  which  public 
opinion  had  universally  fixed  as  the  probable  site,  at  no  very 
distent  period,  of  a  flourishing  city — or  we  might  put  the 
case  of  lots  of  ground  situated  in  the  neighbourhood  of  the 
lands  the  subject  of  this  controversy,  say,  for  instance,  in  the 
town  of  Havre-de-Orace,  and  looking  forward  through  the 
vista  of  time  to  the  effect  of  the  great  improvements  now  in 
progress,  and  the  large  business  which  will  hereafter  be  trans«> 
acted  there,  when  capitalists  shall  make  investments-^or  even 
to  real  estate  situated  in,  or  near  to  &e  city  of  Baltimore, 
when  all  h^  hopes  and  those  of  the  state  shall  have  been 
realized  by  the  succesrful  termination  of  those  great  public 
works  in  which  both  are  so  zealously  engaged.  Surely  in 
such  cases,  it  could  not,  with  justice  be  asserted,  that  pro- 
perty at  either  of  those  sites,  should  it  be  wanted  immedi- 
ately for  the  public  use,  should  be  assessed  and  valued,  and 
paid  for,  by  those  who  take  it  for  that  public  purpose,  at 
those  prospective  prices  which  are  dependent  upon  contin- 
gency and  conjectural  calculation,  no  matter  how  reasonable 
and  even  well  founded  they  may  appear.     We  do  not  mean 
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to  say  that  a  juiy  would  be  prohilnted,  even  in  these  cases 
put  by  way  of  illustratioQ,  from  taking  into  consideration  the 
most  advantageous  use  to  which  property  might  be  applied 
in  the  hands  of  one  who  is  disposed  to  make  it  yield  the 
greatest  income ;  on  the  contraiy  we  admit  that  such  a  cir^ 
cumstance  would  properly  form  a  daium  or  ingredient  of  the 
assessment  or  valuation  which  they  are  called  upon  to  make, 
but  still  the  inquiry  would  at  last  be,  what  price  will  the  pro- 
perty bring  at  this  time,  in  the  market?  What  will  it,  under 
all  circumstances,  sell  for  note  9  That  price  is  its  intrinsic 
value.  We  repeat  that  it  appears  to  us,  that  the  true  value 
16  in  reason  what  it  has  been  shown  to  be  by  authority,  as 
well  in  adjudications,  upon  lands  taken  for  public  use  under 
statutes  in  the  nature  of  an  ad  quod  danmumy  as  in^ther 
analogous  cases. 

We  are  further  of  opinion,  from  a  careful  and  ddiberate 
consideration  of  the  testimony  taken  before  the  court,  that 
however  correct  the  conclusions  of  the  jury  may  have  been 
fit)m  the  evidence  adduced  before  them,  there  is,  since  the 
examination  before  us,  at  which  much  additional  testimony 
was  given,  great  reason  to  think,  that  they  have  been  mis- 
taken as  to  facts,  and  that  another  examination  before  a  new 
jury  is  necessary  for  the  puipose  of  doing  complete  justice. 
We  are  not  satisfied  that  there  was  not  some  error  in  the 
calculations  of  the  height  of  the  water-fell  on  Mrs.  Archer^s 
land — if  they  allowed  her  any  thing  except  for  her  own  water- 
rights,  independent  of,  and  not  combined  with  that  of  other 
persons,  as  some  of  the  jurors  certainly  did,  we  think  upon 
the  authority  of  some  of  the  cases  herein  before  referred  to, 
that  such  an  allowance  was  made  on  an  erroneous  principle* 
And  as  relates  to  the  fall  of  the  combined  water  power,  there 
was  evidence  before  the  court,  to  show  that  even  if  they  pro- 
ceeded upon  a  correct  principle,  they  may  have  greatly  over- 
estimated that  combined  water-power.  There  is  evidence 
fit>m  which  an  inference  might  be  drawn  that  they  erred  in 
their  conclusion  and  correspondent  valuation,  when  they  pro- 
ceeded upon  the  basis  that  the  quarries  were  totally  de- 
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strojed — and  there  is  also  evidence  worthy  of  being  sent  and 
subniitted  to  a  second  juiy,  as  it  was  not  before  the  former 
one,  that  the  quarries  are  even  more  valuable  now,  than  when 
the  canal  was  not  contemplated.  The  same  remark  may  be 
made  in  relation  to  the  conclusions  to  which  the  jury  came 
as  to  the  injury  done  by  the  cutting  of  the  canal,  to  the  miD, 
to  the  landing  place,  to  the  Rock  Run  establishment  as  a 
place  of  business,  and  to  the  land  taken  as  part  of  the  island, 
upon  all  which  subjects  we  are  satisfied  from  the  evidence, 
that  there  is  at  least  a  reasonable  doubt  whether  justice  has 
been  done ;  and  that  this  inquisition  can  only  be  set  right  by 
a  new  trial,  which  in  the  words  of  Lord  Man^ld,  (1  BurraWy 
393,)  ^^is  no  more  than  having  the  cause  more  deliberately 
considered  by  another  jury."  In  the  case  of  Abbot  vs.  Sebar, 
3  Johns.  Cos.  46,  Mr.  Justice  Kent  said  that  he  was  of  opi- 
nion that  owing  to  the  ^^  extent  of  the  demand  in  that  case, 
its  complex  nature,  its  importance,  its  novelty  and  the  uncer- 
tainty whether  justice  has  or  has  not  really  been  done,  there 
are  sufficient  reasons  why  it  should  be  re-examined  by  a 
jury,'* — and  in  Pemberton  vs.  Pemberion^  13  Vos.  299,  Lord 
Chancellor  Eldon  said,  ^^the  ground  upon  which  a  new  trial 
ought  to  be  granted,  is  this :  I  do  not  think  this  question  has 
been  sufficiently  tried.  This  court,  though  it  cannot  control 
the  conclusion  of  a  jury  upon  a  will,  must  take  care  that  the 
cause  shall  be  fully  and  satisfactorily  tried,  especially  where 
the  question  is  of  great  value,"  &c. 

Upon  the  subject  of  the  award  in  favour  of  Messrs.  Parker 
and  Stephenson,  for  the  interest  or  term  of  years  which  they 
had  in  a  portion  of  the  land  condemned  as  belonging  to  Mrs. 
Archery  and  for  which  they  received  an  allowance  of  $2,000, 
endorsed  upon  the  inquisition  returned  in  her  case,  and  to  be 
deducted  from  the  whole  amount  which  was  avearded  to  her, 
it  follows  firom  what  has  been  said  upon  the  subject  of  the 
rule  as  to  damages  adopted  by  the  jury,  that  although  the 
award  to  these  gentlemen  was  not  defective  by  reason  of  its 
having  been  found  by  way  of  endorsement  on  the  back  of 
the  inquisition  returned  in  the  case  oiMrs.  Archer ^  yet  it  is 
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obnoxious  to  the  same  erroneous  rule  of  damages  which 
governed  the  jury  in  making  their  estimate.  It  was  in  evi- 
dence that  they  were  tenants  at  a  certain  annual  rent,  for  a 
term  which  would  expire  in  the  round  of  a  little  more  than  a 
year,  and  there  being  some  testimony  to  dbow  what  profits 
they  might  possibly,  or  perhaps  probably  have  made  upon 
their  business  during  that  period,  had  they  been  left  unmo- 
lested in  the  enjoyment  of  the  premises,  and  as  to  the  loss  of 
custom  by  their  being  obliged  to  relinquish- their  place  of 
business,  the  jury  were  influenced  by  those  considerations 
and  others  of  a  kindred  character,  and  rendered  a  larger  ver- 
dict than  they  would  otherwise  have  found*  Such  a  standard 
of  damages  is  too  uncertain  and  variable,  and  falls  within  the 
principle  of  the  authorities  which  have  been  referred  to  in  a 
preceding  part  of  this  opinion.  In  Fairman  vs.  Fluckj  6 
WattSy  616,  518,  which  was  a  case  of  replevin  for  goods 
taken  as  a  distress  for  rent,  the  defence  of  the  tenant  was, 
that  the  landlord,  by  the  lease,  covenanted  to  make  certain 
improvements  in  the  yard  attached  to  the  rented  premises, 
which  was  a  wagon-yard  tavern  house,  but  did  not  perform 
his  covenant,  by  reason  whereof  the  tenant  lost  his  custom  as 
a  tavern  keeper,  and  therefore  sustained  damage  to  the  whole 
amount  of  the  quartos  rent  claimed  in  that  suit.  The  tenant 
vras  allowed  to  set  up  as  a  defence,  this  breach  of  covenant 
on  the  part  of  bis  landlord,  but  the  question  was  what  was 
the  proper  measure  of  damages  on  such  breach.  The  su- 
preme court  of  Pennsylvania,  after  again  recognizing  the  rule 
established  in  7  Sergt.  ^  Rawky  411,  ubi  sup.  say,  ^'and  in 
estimating  the  value  of  the  item,  in  the  present  instance,  not 
only  are  speculative  and  remote  damages  to  be  rejected,  but 
even  the  proof  of  a  direct  loss  of  business,  by  showing  that  a 
customer  went  away  in  consequence  of  the  situation  of  the 
yard.  Such  standards  are  uncertain  and  variable,  depending 
on  the  amount  and  value  of  custom,  and  different  with  diffe- 
rent tenants ;  whereas  the  rule  ought  to  be  certain  and  uni- 
form." 

If,  in  addition  to  the  mass  of  authority  we  have  adduced 


Digitized  by 


Google 


APPENDIX. 


^^^^ 


The  Tide  Water  Canal  Co.  w.  Archer.— 1889. 

in  support  of  the  fixed,  uniform  and  certain  rule  as  to  dama* 
ges  vrhich  we  have  adopted,  it  were  necessary  to  call  in  aid 
tiie  opinions  of  learned  elementary  writers  and  distinguished 
jurists,  it  would  not  be  difficult  to  do  so.     We  shall  content 
ourselves  with  one  or  two  extracts.     The  first  is  firom  SSory 
an  Jlgencyy  216,  the  work  of  one  eminent  for  his  sound  legal 
knowledge  and  extensive  attainments,  and  whose  opinions 
among  the  members  of  that  profession  which  he  adorns,  are 
deservedly  held  in  high  estimation.     Speaking  of  a  proper 
standard  of  damages  in  cases  bearing  some  analogy  to  that 
under  our  consideration,  he  says,  "  but  possible  or  probable 
fiiture  profits  or  contingent  and  speculative  gains,  would  con- 
stitute no  just  ingredients  in  the  estimate  of  such  loss  or 
damage,  firom  the  uncertainty  of  their  nature,  the  fluctuating 
and  changeable  elements  on  which  they  depend,  and  their 
inadequacy  and  unfitness  as  a  rule  in  a  great  variety  of  cases, 
where  a  wrong  has  been  done,  &c.''    And  in  the  case  of 
Short  vs.  SkiptvUhy  1  Brockenbrough^s  Reports,  108,  contain- 
ing Chief  Justice  MarshaWs  decisions,  that  eminent  judge 
and  profound  jurist  remarks,  in  an  analogous  case,  ^^  it  is  said 
and  truly  said,  that  extravagant  calculations  of  conjectural 
profits  are  not  to  be  indulged,  and  will  never  be  regarded  in 
courts  of  justice  as  the  standards  by  which  damages  are  to 
be  ascertained."    The  last  extract  we  shall  quote,  is  from 
the  opinion  of  the  same  judge,  in  delivering  the  judgment  of 
the  supreme  court  of  the  United  States  in  Bell,  et  at,  vs.  Cun- 
ninghatny  3  Peter^s  Sup.  Cot.  cas.  86,  wherein  he  says,  (it 
being  the  case  of  a  breach  of  the  orders  of  a  prmcipal  by  his 
agent,)  ^^we  do  not  mean  that  speculative  damages,  depen- 
dent on  possiUe  successive  schemes  ought  ever  to  be  given ; 
but  positive  and  direct  loss,  resulting  plainly  and  immediately 
from  the  breach  of  orders,  may  be  taken  into  the  estimate." 
So  in  the  case  before  us,  the  jury  ought  to  have  allowed 
damages  to  the  land  proprietor,  or  to  any  person  having  an 
interest  in  the  property,  sought  to  be  condemned,  for  any 
direct  loss,  resulting  plainly  and  immediately  firom  the  making 
of  the  canal  thereon.    In  awarding  an  amount  beyond  this 
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rule,  as  we  think  they  did,  to  Messieurs  Parker  and  Stephen- 
son, they  erred,  and  their  inquisition  must  be  set  aside. 

It  is  therefore  this  second  day  of  October,  in  the  year 
1839,  ordered  and  adjudged  by  Harford  county  court,  that 
the  inquisition  heretofore  taken  in  the  case  of  Mrs.  Ann 
Archer  vs.  The  Tide  Water  Canal  Company^  and  returned  to 
this  court,  together  with  the  award  endorsed  thereon  in  favour 
of  Parker  and  Stephenson,  be,  and  the  same  is  hereby  set 
aside,  and  the  sheriff  of  Harford  county  is  hereby  required 
and  directed,  to  cause  to  be  taken  with  all  convenient  speed, 
and  in  the  mode  prescribed  by  the  acts  of  assembly  in  such 
case  made  and  provided,  another  inquisition,  and  to  return 
the  same  to  this  court  pursuant  to  law. 

R.  B.  Magbudeb, 
John  Pubyiance. 
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475 
APPEAL. 

1.  An  appeal  from  the  judgrment  of 
the  county  courts  will  not  lie  in  all 
eases  where  a  writ  of  error  would 
lie.    Itaac  vs.  Clarke^      -    -    107 

S.  The  act  of  1718,  ch.  4,  applies  only 
to  civil  cases,  and  consequently 
does  not  embrace  proceedings  in 
cases  of  forcible  entry  and  detainer. 

lb. 

8.  A  certiorari  having  issued  from  the 
county  court  to  bnng  before  them 
certain  proceedings  wblch  had  been 
had  before  jotticet  of  the  peace 

68  V.9 


upon  a  writ  of  forcible  entiy  and 
detainer,  and  the  county  court 
having  over-ruled  exceptions  taken 
Uiereto,  upon  which  the  record  was 
brought  by  appeal  to  this  court,  it 
was  kitd  that  it  would  not  lie,  and 
the  appeal  was  dismissed,      -    76. 

4.  If  the  appellant  die,  before  the 
commencement  of  the  term,  to 
which  the  appeal  is  taken,  the  ap- 
peal will  abate. — Hanney  vt.  Mwr» 
raif, 157 

5.  An  appeal  will  not  lie  by  the 
sheriff,  nom  an  order  of  the  county 
court,  directing  him  to  bring  into 
court  money  which  he  has  received 
upon  an  execution.  SmitUrum  vs, 
Jlcock, 164 

7.  By  the  first  section  of  the  act  of 
1818,  ch.  204,  a  party  deeming 
himself  aggrieved  by  the  orders  or 
decrees  of  the  Orphans  courts,  may 
appeal  to  the  court  of  Appeals,  ana 
the  term  **  party,*'  does  not  neces* 
sarily  mean  a  litigant  before  the 
court,  when  the  oixler  or  decree  is 
passed,  but  any  one  on  whoee  inte- 
rests such  order  or  decree  has  a 
direct  tendency  to  operate  inju- 
riously.— Stevetuan  ei  oZ,  vs.  ShrU 
vtr, 824 

8.  An  order  of  the  Orphans  court 
passine  a  claim  of  the  executor,  or 
administrator,  afi;ainst  the  estate, 
may  be  appealed  from  by  a  distri- 
butee or  by  a  creditor,  where  the 
assets  of  the  deceased  are  inade- 
quate to  the  payment  of  debts,   16. 

9.  An  appeal  will  lie  from  the  judg- 
ment or  the  county  court,  reversing 
upon  error,  coram  nobis,  their  for- 
mer judgment,  and  rendering  judg- 
ment for  costs,  in  favour  of  the 
party  suing  such  writ  HawkbiM 
vs,  Bowii,     ...---    428 

10.  Although  the  county  court  may 
have  erred  in  the  direction  given 
by  them  to  the  jury,  this  coon  will 
not  reverse  the  judgment,  if  the 
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ptrty  appealing  has  not  been  pre- 
judiced by  the  error.  Union  Bank 
vtt  PlanUn*  Bank,      ...    439 

AWARD. 

1.  By  the  statute  9  and  10,  Wm.  Sd, 
eh.  15,  which  has  been  received  and 
adopted  in  this -state,  the  process  of 
attachment  to  enforce  awards,  has 
been  extended  to  all  cases,  whether 
the  reference  is  of  an  action  de- 
pending or  not;  provided,  that 
when  no  suit  is  depending,  it  is 
•tipulated  in  the  agreement,  that 
the  submission  shall  be  made  a  rule 
of  court  Skriver  vs.  State  use 
Dtmlbm, 1 

2.  Whether  the  reference  is  by  rule 
of  eoort,  or  agreement  out  of  the 
court,  the  power  of  the  arbitrators 
depends  upon  the  terms  of  the  rule, 
or  the  language  of  the  submission, 
and  their  proceedings  in  both  casea 
are  Uie  same,      -----    J6. 

8.  When  a  reference  is  made  of  a  suit 
depending,  the  rule  of  the  court  re* 
cites  and  evidences  the  consent  of 
the  parties,  and  the  terms  of  the 
submission,  and  is  in  general  the 
only  evidence  of  the  agreement, 
which  in  such  case  need  not  be  in 
writing, lb. 

4.  In  the  case  of  a  reference  \inder 
the  statute,  the  consent  must  be  in 
writinr,  and  proved  in  the  mode 
prescribed;  but  in  both  cases,  the 
power  of  the  arbitrators  depends 
upon  the  terms  of  their  appoint- 
ment, and  their  awards  in  each  case 
will  be  enforced  by  attachment,  lb. 

6.  By  the  8th  section  of  the  act  of 
1778,  eh.  21,  the  courts  are  required 
to  give  judgment  on  awards  made 
in  causes  instituted,  or  to  be  insti- 
tuted, and  to  issue  execution,  as 
upon  judgments  on  verdict,  confes- 
sion, or  non  svU,  and  the  practice 
under  this  act  has  been  to  institute 
a  suit,  amicably  or  otherwise,  and 
then  by  a  rule  of  reference  to  name 
the  arbitrators,  the  subjects  of  the 
submission,  and  the  time,  &c. 
within  which  the  award  is  to  l>e 
returned.  This  act  is  remedial, 
and  should  receive  a  liberal  inter- 
pretation, -------76. 

6.  When  an  award  is  made  and  re-  ' 
turned  pursuant  to  the  act  of  1778, 
e&.  21,  which  the  ordinary  judgment 
of  the  common  law  courts  may 
direct  to  be  done,  and  to  enibrce, 
which  the  known  executory  writs 


of  such  courts  are  the  appropriate 
process,  such  writs  will  be  issued 
to  enforce  the  jud^ent.  But  if 
the  award  should  direct  that  to  be 
done,  to  compel  which,  the  ordi- 
nary writs  would  be  inappropriate, 
the  attachment  must  be  resorted  to, 
as  before  the  act  of  1778,  -    -    id. 

7.  The  act  of  1778,  has  given  the 
remedy  by  execution,  when  a  cause 
is  instituted,  not  by  means  of  a 
previous  verdict  and  judgment,  but 
by  directing  that  judgment  shall  be 
entered  at  once  on  the  award,  when 
returned  and  ratified  as  the  act 
requires, --i&. 

8.  When  a  reference  is  made  of  a 
depending  suit,  the  act  of  1786,  eh. 
80,  $ee.  11,  requires  the  case  to  be 
continued;  but  the  omission  to 
enter  the  continuances,  is  merely 
clerical,  and  this  court  can  correct 
the  error,  without  sending  the  re- 
cord t>ack  to  the  county  court,    Jb. 

9.  When  a  time  is  limited  for  the 
completion  of  the  award  by  the 
rule  of  reference,  and  the  parties 
afterwards  by  agreement  chanee 
the  day,  this  court  would  hesitue 
to  say,  that  either  party  could  ob- 
ject that  the  award  was  not  made 
within  the  time  first  limited,  -    Jb, 

BANKS. 

See  Money  Had  and  Received,  2. 

1.  When  accounts  are  rendered  by 
one  banking  institution  to  another, 
according  to  a  proved  usage  be- 
tween them,  and  when  it  was  fur- 
ther proved,  that  in  case  either 
objected  to  the  account  of  the 
other,  it  was  the  usage  for  the  ob- 
jecting bank  to  eive  notice  thereof 
to  the  other,  in  the  absence  of  such 
objection,  the  jury  may  infer  that 
the  bank  receiving  the  account  ac- 
quiesces in  its  correctness.  Union 
Bank  of  George  Torm  v$.  PkmUre* 
Bank, 489 

2.  The  circumstance  that  the  bank  re- 
ceiving the  account  has  suspended 
payment  and  general  banking  ope- 
rations, can  make  no  difference, 
when  it  was  in  proof  that  such  bank 
was,  notwithstanding,  engaged  in 
settling  up  its  business,   -    -    i5. 

8.  When  a  bank  holding  deposites  has 
suspended  specie  payments,  the  act 
of  limitation  runs  against  the  depo- 
sitors, from  the  time  the  fact  of  such 
suspension  is  known  to  them,     lb. 
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CONSIDERATION. 

It  is  well  settled  that,  in  an  action  at 
law  upon  a  single  bill,  the  failure  of 
consideration  cannot  be  inquired 
into  or  proved.  Key  vs,  Khott  and 
Wife, 842 

CONSTRUCTION. 

1.  In  all  cases  of  contracts,  deeds, 
and  wills,  the  intention  of  the  par- 
ties shall  prevail  as  a  rule  of  con- 
struction unless  it  violates  some 
established  principle  of  law.  Hope 
M.  HvicktnSf 77 

2.  In  the  construction  of  a  contract  of 
Insurance,  as  in  other  cases,  the  in- 
tention of  the  parties  when  it  can 
be  ascertained,  must  eovem  their 
rights  under  it.  MarySind  Ins.  Co. 
w.  Bostiere,  -    -    .    -    -    -    121 

8.  In  construing  statutes  giving  pow- 
ers, that  are  to  be  applied  to  a  great 
public  object,  depending  for  its  suc- 
cess upon  the  judgment  of  the  of- 
ficers entrusted  with  its  execution, 
and  in  whom,  there  must  of  neces- 
sity be  vested  large  discretionary 
powers,  the  interpretation  should 
be  liberal.  Tide  Water  Canal  Co. 
vs.  Archer, 479 

CONSTITUTIONAL  LAW. 
See  Corporation. 


CORPORATION. 

1.  A  corporation  may  be  private,  and 
}ret  the  act,  or  charter  of  incorpora- 
tion, contain  provisions  of  a  purely 
public  character,  introduced  solely 
for  the  public  good,  and  as  a  gene- 
ral police  regulation  of  the  state. 
The  Regente  of  the  Umotrnty  of 
Matryland  ve.  WiUiame,    -    -    866 

2.  A  corporation  aggrepte^is  an  arti- 
ficial intellectual  being,  composed 
generally  of  persons  in  their  natu- 
ral capacity,  but  it  may  also  be 
composed  of  persons  in  their  poli- 
tical capacity,  of  members  of  other 
corporations, lb. 

8.  The  corporation  of  "The  Reeents 
of  the  College  of  Medicine  of  Mary- 
land,*' created  by  the  act  of  1807, 
cb.  53,  is  not  destroyed  or  merged 
in  the  corporation  of  **The  Regents 
of  the  University  of  Maryland," 
created  by  the  act  of  1812,  ch.  199, 
independently  of  the  constitution 
of  the  United  States,  or  of  the  bill 
of  rights,  and  constitution  of  this 
state, Jb, 


4.  They  exist  as  distinct  and  indepen« 
dent  cor])orations,  in  possession  of 
all  the  rights  and  franchises  con- 
ferred upon  them  respectively,  by 
the  acts  of  their  incorporation; 
those  rights  and  fi^nchises,  being 
entirely  compatible,  and  the  powers 
and  authority  of  the  one,  not  incon- 
sistent with,  or  opposed  to  the  pow- 
ers and  authority  of  the  other,     /6. 

5.  The  corporation  of  "The  Regents 
of  the  University"  is  a  private,  and 
not  a  public  corporation,   -    -    lb. 

6.  It  was  not  created  for  political  pur- 
poses, nor  invested  with  poUtical 
powers, 75. 

7.  If  a  corporation  be  eleemosynary, 
and  private  at  first,  no  subsequent 
endowment  of  it  by  the  state  can 
change  its  character,     -    -    -    lb. 

8.  It  is  not  sufficient  to  render  «  cor- 
poration public,  that  its  ends  are 
public,  -----..    .75. 

9.  Whether  a  corporation  be  public  or 
private,  depends  upon  the  nature  of 
the  franchises  wanted,  and  not  the 
expected  beneficial  results  to  the 
community,  from  the  possession  and 
exercise  of  those  franchises,       lb. 

10.  Public  corporations  are  to  be  go- 
yemed  according  to  the  laws  of  the 
land,  and  the  government  has  the 
sole  right  as  trustee,  to  inspect,  re- 
gulate, and  control  them,  whilst  the 
same  ri^ht  in  reference  to  private 
corporations,  appertains  to  the  visi- 
tors alone,  under  the   visitatorial 

Sower  incident  to  such   corpora- 
ons, lb. 

11.  Colleges  and  academies,  esta- 
blished for  the  promotion  of  piety 
and  learning,  and  endowed  wim 
property  by  public  and  private 
donations,  are,  in  a  legal  sense, 
equally  with  hospitals  m  the  re- 
lief or  the  poor,  sick,  &c.  consi- 
dered as  private  eleemosynary  cor- 
porations. A  charter,  or  act  of 
incorporation,  when  accepted,  is  a 
contract,  protected  by  that  clausd 
of  the  constitution  of  the  United 
States,  which  declares,  that  "no 
state  shall  pass  any  law  impairing 
the  obligation  of  contracts,"      lb. 

12.  The  act,  therefore,  incorporating 
"The  Regents  of  the  University," 
having  been  accepted,  constituted 
a  contract,  protected  by  the  consti- 
tution of  the  United  States,  and  the 
act  of  1826,  ch.  190,  impairing  the 
obligation  of  that  contract,  S  re- 
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frngnant  to  that  iitftrument,  and 
conaequently  void,  -    -    -    •    A. 

It.  And  indepeiMlently  of  the  consti- 
tution of  the  Unitea  States,  and  of 
this  State,  that  act  is  void  as  op« 
poied  to  the  fundamental  principles 
of  right  and  justice,  inherent  in  the 
nature  and  spirit  of  the  social  com- 
pact,    - lb, 

14.  The  legislature  has  no  right,  with- 
out the  consent  of  a  corporation,  to 
revoke  or  alter  its  charter,  or  take 
from  it  any  of  its  franchises  or  pro- 
perty; not  that  a  corporation  iM 
clothed  with  any  peculiar  sanctity, 
but  because  its  property  and  fran- 
chises ar$  privaU  property,  and 
under  the  safe-guard  of  the  same 
principle,  that  protects  tiie  property 
and  rights  of  individuals,  -    -    i&. 

10.  The  act  of  1825,  professes  to  dis- 
continue and  abolish  the  corporation 
of  the  Regents  of  the  Umversity, 
and  to  appoint  a  board  of  trustees 
compotea  of  different  persons,  and 
to  transfer  to  them  all  the  franchises 
and  property  of  the  corporation 
intended  to  be  abolished.  In  this 
respect,  if  effectual,  it  would  amount 
to  a  legislative  ouster;  a  legislative 
judgment  of  dissdution,  and  as  such 
in  opposition  to  the  6th  article  of 
the  mil  of  rights,  which  declares, 
**that  the  legislative,  executive,  and 
judicial  powers  of  the  government, 
ought  to  be  for  ever  separate  and 
distinct  from  each  other,*'— and  also 
to  the  21st  article  of  the  same  in- 
atrument,  declaring  *<that  no  free- 
man ought  to  be  taken,  or  impri- 
aoned,  or  disseized  of  his  freehold, 
he.  but  by  the  judgment  of  his  peers, 
or  by  the  law  of  Uie  land,"     •    lb, 

16.  It  is  not  necessary  to  the  consti- 
tutionality of  an  act  for  altering  a 
charter,  to  the  passing  of  which, 
previous  assent  has  not  been  given, 
that  it  should  by  its  Umu,  be  made 
to  depend  upon  subsequent  as- 
•ent, lb. 

17.  The  passing  of  it,  with  nothing 
more,  amounts  to  an  offer  only  for 
acceptance,  and  if  afterwards  ac- 
cepted, either  expressly,  or  by  act- 
ing under  it,  it  then  receives  life, 
and  becomes  an  operative  law,    lb, 

18.  But  the  acts,  from  which  the  as- 
sent of  an  existing  corporation,  to 
an  alteration  of  its  charter,  may, 
and  can  alone  be  inferred,  must  be 
corporate  acts,  or  acta  of  its  autiio- 
riaed  agtnti,  or  oiBcen.    Tba  acts* 


or  dedaimtions  of  particular  men* 
bers,  do  not  bind  the  corporation,  K. 

19.  Nor  can  the  assent  of  a  corpora- 
tion to  an  act,  altering,  or  destroy- 
ing its  charter,  be  inferred  from  the 
fact,  that  individual  members,  ac- 
cepted, and  held  offices  under  the 
new  corporation,  which  it  was  the 
object  or  the  act  to  create,      -    lb, 

20.  Neither  non-user  or  mis-user,  of 
corporate  franchises,  has  ever  been 
held  sufficient  to  authorize  the  grant- 
ing the  same  franchises  to  others, 
before  a  forfeiture  has  been  judi- 
cially declared, lb, 

21.  An  inference  of  assent  by  a  cor- 
poration to  an  act  of  assembly  after 
it  has  been  passed,  can  no  more  be 
drawn  from  a  subseouent  non-user, 
or  mis-user  of  its  franchises,  than 
an  inference  of  consent  to  its  being 
passed,  can  be  drawn  from  a  pre- 
vious non-user  or  mis-user,    -    lb, 

22.  Nor  can  the  non-user  by  a  corpo- 
ration of  its  franchises,  be  consi- 
dered as  equivalent  to  a  surrender 
of  them — that  can  only  be  done  by 
deed  to  the  state,     -    -    -    -    i(. 

28.  Neither  are  courts  warranted  in 
presuming  a  surrender  of  the  cor- 
porate rights,  and  a  dissolution  of 
the  corporation,  from  a  mere  in- 
tentional abandonment  of  the  fran- 
chises, unless  there  be  something 
in  the  act  of  incorporation  to  jus- 
tify it,  lb, 

24.  If  either  of  the  Acuities  of  a  cor- 
poration consisting  of  integral  parts, 
is  lost,  and  not  restored  at  the  tima 
of  bringing  a  suit  by  such  corpora- 
tion, the  action  cannot  be  main- 
tained,   '    '    '    lb, 

26.  But  the  acceptance  of  office  by 
the  members  of^one  of  the  faculties 
of  an  old,  under  a  new  corporation, 
does  not  in  law  amount  to  a  resig- 
nation of  their  offices  under  the 
former,  nor  to  a  dissolution,  or  sus- 
pension of  its  franchises,  -    -    A. 

26.  An  office  in  a  corporation  may  be 
resigned  in  two  ways ;  by  an  ex- 
press agreement  between  the  officer 
and  the  corporation,  or  by  an  agree- 
ment implied  from  his  being  elected 
to  another  office  in  the  tame  corpo^ 
ration,  incompatible  with  it— and 
inch  resignation  is  not  complete 
until  the  corporation  shall  nava 
manifested  its  acceptance  of  tho 
offer  to  resign,  either  by  an  enhry 
in  its  books,  or  electiBg  anotbar  per- 
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fon  to  fill  the  place,  treatiDg  it  as 
vacant,  -    - lb, 

27.  When  the  fact  of  incorporation  is 
shown  by  the  plaintitf,  tne  burden 
of  showing  a  dissolution  is  thrown 
upon  the  defendant.      -    -    .    /6, 

28.  A  corporation  cannot  be  consi- 
dered  as  oeing  composed  of  distinct^ 
definite,  integral  part?,  unless  the 
number  of  the  members  of  each 
cla.4«  is  definite,  and  a  majority  of 
the  members  of  each,  is  necessary 
to  constitute  a  corporate  meeting  or 
assembly.  No  advantage  can  be 
taken  of  any  non-user  or  mis-user 
on  the  part  of  a  corporation,  by  any 
defendant,  in  any  collateral  action, 

lb. 

29.  There  are  two  modes  of  proceed- 
ing judicially  to  ascertain  and  en- 
ibrce  the  forfeiture  of  a  charter. 
The  one  by  9cirefaci€u  when  there 
ia  a  legally  existing  body  capable  of 
acting,  but  who  have  abused  their 
power;  the  other  by  information 
m  nature  of  a  quo  warrtMiOy  which 
applies  where  there  is  a  corporate 
body,  d€  facto  only,  who  take  upon 
themselves  to  act,  though  from  some 
defect  in  their  constitution,  or  or- 
ganization, they  cannot  legally  ex- 
ercise their  powers.  And  the  pro- 
ceedings in  both  cases  must  be  at 
the  instance  of  the  government,  and 
in  no  other  way,       -    -    -    -    i5. 

SO.  The  defendant,  the  treasurer  of 
the  trustees  of  the  University,  wan 
held  liable  to  the  corporation  of  the 
Reeents,  in  an  action  for  money 
bad  and  received,  for  any  money  to 
which,  as  Regents,  they  could  shew 
themselves  entitled,  amounting  to  a 
sum  within  the  jurisdiction  of  the 
court,  remaining  in  the  hands  of 
the  defendant  at  the  time  the  suit 
was  brought,  and  which  was  re^ 
eeived  by  him,  as  such  treasurer, 
at  any  time  within  the  three  ante- 
cedent years.  The  act  of  limita- 
tions relied  on  by  the  defendant, 
barring  a  recovery  for  previous  re- 
ceipts,   lb. 

81.  If  the  acts  of  IS07,  ch.  63,  and 
1812,  ch.  169,  by  conferring  autho- 
rity to  grant  diplomas,  may  be  re- 
garded as  repealing  so  much  of  the 
act  of  1798,  ch.  106,  as  provides  for 
the  payment  of  |10  for  a  license 
to  practise,  and  imposes  a  fine  for 
practising  without  license,  and  are 
therefore  in  violation  of  the  rights 
conferred  by  the  latter  act;  &ey 


are  not  for  that  reason  wholly  un- 
constitutional and  void,  but  only  so 
far  as  the  authority  to  grant  diplo- 
mas extends, lb. 

82.  But  the  right  to  grant  license  to 
practise,  for  a  fee,  and  to  a  portion 
of  tne  penalty  for  practising  with- 
out license,  given  to  the  Medical 
and  Chirurgical  Faculty,  by  the  act 
of  1798.  ch.  105,  is  not  such  an  in- 
violable vested  right,  as  to  be  be- 
yond the  reach  of  the  legislature. 

lb. 

88.  The  act  of  179S,  in  that  respect, 
is  penal  and  sanatory,  looking  to 
the  health,  and  lives  of  the  citizen, 
and  as  such  might  be  revoked  at 
the  pleasure  of  the  le^slature.  lb. 

84.  The  power  in  question  is  a  poli- 
tical one,  and  in  granting  it  to  the 
corporation,  the  good  of  the  public 
was  the  object  contemplated,  not 
the  regulation,  or  promotion  of  pri- 
vate interests, lb. 

86.  An  act  which  only  affects,  or  ex- 
hausts itself  upon  a  particular  per- 
son, or  his  rights  and  privileges, 
and  has  no  relation  to  the  commu- 
nity in  general,  is  rather  a  sentence 
than  a  law,    ------    i6. 

86.  It  may  be  questioned  whether  an 
unconstitutional  act  of  the  legisla- 
ture can  be  made  constitutional  and 
valid,  by  a  subsequent  acquiescence 
in  it,     -    - /^. 

87.  The  omission  of  commissioners, 
appointed  to  make  a  location  and 
plat  ol  a  road,  to  teke  the  oath  pre- 
scribed bv  the  charter  of  the  com- 
pany, will  not  exonerate  the  sub- 
scribers to  the  stock  from  the  pay- 
ment of  their  subscriptions,  it  not 
appearing  that  they  were  injured 
bv  such  omission.  HoUman  v$. 
XviUiamspori  Company,    -    .    462 

88.  Nor  will  the  subscribers  be  exone- 
rated, if  the  road  is  not  made  as 
wide  as  directed  by  the  charter, 
when  no  injury  appears  to  have 
resulted  from  the  change,     -    lb. 

COURT  OF  CHANCERY. 

1.  The  objection,  that  a  commissioner 
to  take  evidence  under  a  commis- 
sion from  chancery,  had  not  taken 
the  oath  annexed  to  the  commis- 
sion, is  excluded  from  the  conside- 
ration of  this  court  by  the  act  of 
1882,  ch.  802,  it  not  having  been 
made  the  ground  of  exception  be- 
fore the  chancellor.  FUzhigh  et 
^  9».  MePhirtcm,    •    *    •    -    61 
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2.  Exceptions  filed  in  chancery  under 
the  act  of  1832,  ch.  302,  after  the 
decree,  will  not  avail,  -    -    -    i6. 

8.  The  design  of  the  legislature  was 
that  the  grounds  of  objection  ad< 
verted  to  in  the  act  of  1832,  ch.  802, 
should  be  taken  by  exceptions  filed 
in  the  cause  before  the  passage  of 
the  decree,  that  the  chancellor 
whilst  decreeing,  might  have  them 
in  view,  and  that  the  opposite  party 
might  resort  to  the  appropriate 
means  of  obviating  their  effects  in 
chancery, Jb. 

4.  One  of  several  defendants  in  equity 
who  had  answered  the  original  bill, 
need  not  answer  an  amended  bill, 
the  points  of  amendment  not  affect- 
ing nis  interest  in  any  way,   -    Jb. 

5.  Defendants  in  ec^uity  who  have  not 
answered  an  original  bill,  are  by  an 
amended  bill  called  on  to  answer 
both  together;  and  the  subpoena 
issued  on  the  amended  bill,  calls 
for  an  answer  to  both,     ^    -    Jb. 

6.  The  recital  in  a  decree,  that  an 
order  to  take  a  bill  pro  confetso 
unless,  file,  had  been  duly  served, 
is  sufficient  evidence  of  the  fact  of 
service  in  the  appellate  court,     Jb. 

7.  6  executed  a  mortgage  to  secure 
one  debt— G,  Jr.,  D,  and  M,  exe- 
cuted a  subsequent  mortgage  to 
secure  the  same  and  another  debt. 
The  mortgagors  held  different  es- 
tates in  the  land,  and  both  the  debts 
came  by  assignment  to  the  same 
party.  In  such  a  case  the  chan- 
cellor could  not  decree  definitively 
unless  he  had  ail  parties  before  him, 
and  therefore  all  these  subjects 
could  be  included  in  one  bill,     Jb, 

8.  An  order  to  take  a  bill  pro  confti$o, 
unless  the  defendant  answers  it  by 
a  day  spven,  cannot  be  atiticipated, 
and  a  aeeree  pro  confetso,  passed  in 
anticipation  of  such  day,   -    -    /&. 

9.  In  considering  whether  a  suitor  in 
court  is  guilty  of  a  wilful  default, 
the  court  will  not  impute  to  him 
the  same  degree  of  knowledge  of 
the  practice  of  the  court  as  that 
ordinarily  possessed  by  the  solici- 
tors,      Jb* 

10.  A  party  is  not  liable  to  pay  com- 
pound interest  on  a  debt  tor  which 
ne  is  jointly  liable  with  others,  upon 
their  agreement  to  pay  such  inte- 
rest. His  assent  to  such  an  ar- 
rangement must  be  shown,  -    16. 

11.  An  interest  may  appear  to  be 
outstanding,  as  against  one  of  the 


defendants  in  a  chancery  cause  by 
his  admission  so  as  to  make  its  pro- 
prietor tt  necessary  par^,  though 
at  the  same  time  such  interest  as 
respects  the  other  defendants,  and 
the  complainant  in  the  cause,  is 
barred  by  lapse  of  time.  The  want 
of  such  a  party  in  a  cause  affecting 
real  property  and  requiring  a  sale 
of  it,  would  induce  this  court  to 
remand  the  cause    under  the  act 

of  1832,  cA.  802, Jb. 

12*  The  decree  which  orders  a  sale 
of  mortgaged  property,  and  its  pro- 
ceeds to  be  brought  into  court  for 
distribution,  does  not  settle  the 
rights  of  the  mortgagees,  inter  $i; 
and  that  there  may  be  a  conflict 
between  them  after  the  sale  is  no 
ground  of  reversal,       -    -    -    26. 

13.  The  testator  directed  that  the 
whole  of  his  estate  should  be  kept 
together  for  the  payment  of  debts. 
He  then  devised  certain  lands  to 
his  son  in  fee,  and  certain  other 
lands  to  the  same  son  and  another, 
in  fee,  in  trust,  for  the  separate  use 
of  his  daughter  (a  feme  covert) 
and  her  children,  and  authorized 
the  trustees  to  sell  the  trust  estate 
in  case  they  deemed  it  proper.  On 
the  day  of  the  execution  or  the  wUl, 
the  testator  convened  to  his  son  the 
lands  mentioned  in  the  devise  to 
him.  JJeld,  that  if  the  conveyance 
was  made  under  the  especial  trust 
and  confidence  that  the  grantee 
should  pay  the  debts  of  the  testa- 
tor, it  would  be  a  revocation  of  the 
first  mentioned  clause  in  the  will — 
and  the  fact  that  the  trustees  bad 
sold  the  land  devised  to  them  would 
be  evidence  that  the  testator's  debts 
bad  been  paid.  Hence  under  such 
allegations  the  c.  q.  t,  need  not  al- 
lege, to  entitle  her  to  relief,  claim- 
ing the  execution  of  the  trust,  that 
the  debts  of  the  testator  had  been 
paid.    Oageit  vt.  HaU,      -    -    81 

14.  Where  evidence  taken  in  the 
court  of  chancery  has  not  been 
made  the  subject  of  exception  un- 
der the  act  of  1S32,  ch.  302,  sec.  6, 
objections  to  its  competency  are 
excluded  firom  the  consideration  of 
this  court,      -    .    -    -    -    -    26. 

15.  It  is  error  to  decree  the  payment 
of  the  proceeds  of  the  separate 
estate  of  the  wife  to  herself  and  her 
husband,  in  opposition  to  the  prayer 
of  the  bill  for  relief,  though  husband 
and  wife  are  complainants,    -    Jb. 
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16.  A  devise  in  fee  to  trustees  for  the 
use  of  the  daughter  of  the  testator 
and  her  children,  with  directions 
that  the  trustees  shall  not  be  com- 

Eelled  to  pay  into  the  hands  of  the 
osband  of  the  daughter  any  part 
of  the  proceeds  of  the  land,  but  that 
the  same  shall  remain  in  the  hands 
of  the  trustees  during  the  life  of  her 
husband,  with  power  to  the  trustees 
to  sell  the  trust  estate.  The  trus- 
tees having  sold,  upon  a  bill  to  re- 
invest and  enforce  the  trust  the 
children  of  the  daughter  are  not 
necessary  parties.  As  far  as  the 
rights  of  the  children  are  concerned, 
the  will  vests  the  property  absolute- 
ly in  their  mother,  -    -    -    -    i6. 

17.  A  defendent  in  a  chancery  cause 
cannot  be  examined  as  a  witness 
without  an  order  of  the  chancellor 
to  that  effect, Jb, 

18.  When  the  substantial  merits  of  an 
equity  case  will  not  be  determined 
by  reversing  or  affirming  the  decree 
of  the  court  of  chancery  or  the  pur- 
poses of  justice  advanced  by  doing 
either,  this  court  remanded  the  cause 
to  amend  the  pleadings,  make  new 
parties,  state  further  accounts,  and 
take  such  further  testimony  as  mav 
be  necessary, lo, 

19.  A  fund  arising  from  the  sale  of 
real  estate,  being,  or  about  to  be, 
brou^t  into  the  court  of  chancery, 
for  distribution  among  the  heirs  and 
le?al  representatives  of  the  party 
wno  died  seized,  a  petition  was  filed 
in  the  cause  by  a  partjr  claiming  to 
be  a  creditor  of  one  of  the  deceased 
heirs,  who  was  a  married  woman  at 
the  time  of  her  death,  and  whose 
husband  survived  her,  for  merchan- 
dise sold  her  before  the  marriage, 
(an  account  of  which  with  the  usual 
probates,  was  exhibited  with  the 
petition,)  praying  that  out  of  the 
proportion  of  the  proceeds,  his  claim 
might  be  paid.  It  was  held,  that 
the  petition  presented  a  czse  prima 
facia  entitled  to  relief  in  a  court  of 
chancery.    Hayi  vt.  MiUt  et  al. 

198 

20.  It  is  not  in  all  cases  that  a  petition 
is  the  proper  course  to  reach  a  fund 
in  chancery, Jb, 

21.  If  new  parties  are  to  be  made,  not 
necessary  to  the  original  bill,  and 
where  the  investigation  may  involve 
inquiries  calculated,  by  protracting 
the  cause,  to  delay  parties  not  in- 
terested in  such  new  ent^uiries,  the 
proceeding  most  be  by  bill,   •    Jb 


22.  But  a  petition  is  tiie  proper  course 
to  affect  a  fund  in  equity,  when  no 
other  parties  are  to  oe  brought  in 
to  litigate  the  questions  presented 
by  it,  than  such  as  are,  or  ou^ht  to  * 
have  been  parties  to  the  onginal 
bill,      -    - Jb. 

23.  If  a  party  having  applied  to  a 
court  of  equity  for  an  injunction,  be 
frustrated,  afterwards  apply  to  an- 
other court  of  concurrent  jurisdic- 
tion, upon  the  same  grounds,  with- 
out disclosing  the  first  application, 
the  party  aggrieved  may  apply  in  a 
summary  way  for  relief,  and  the 
court  in  which  the  second  cause  is 
depending,  will  at  once  extend  it 
to  him.     Woodvi.  Bruce,    -    216 

24.  But  where  the  second  application 
is  not  upon  the  same  identical 
grounds  as  the  first,  the  injunction 
granted  upon  the  former,  should 
not  be  disolved  without  answer,  or 
at  aH  events,  without  notice  to  the 
complainant,  ------    ift. 

25.  And  the  circumstance  that  a  long 
period  had  elapsed  from  the  time 
the  second  bill  was  filed,  before  any 
proceeding  was  adopted  by  the  de- 
fendant, is  an  additional  reason  why 
an  answer  should  be  required,    Jb, 

26.  Under  the  act  of  1820,  ch.  161, 
upon  a  bill  filed  on  the  28rd  of 
June,  1885,  if  the  eubpcena  is  re- 
turned served  to  the  then  ensuing 
July  term,  and  the  defendant  does 
not  appear,  an  interlocutory  decree 
may  pass  against  him,  and  an  ex 
parte  commission  issue  to  prove  the 
allegations  of  the  bill.  Grove  vs. 
Fresh, 280 

27.  Upon  the  return  of  the  commis- 
sion, the  bill  is  not  to  be  taken  pro 
confetM  against  such  defendant; 
though  if  there  be  also  a  non-resi- 
dent defendant,  against  whom  an 
order  of  publication  has  been  passed, 
it  is  indispensible  to  a  final  decree 
that  the  bill  should  be  taken  pro 
confetio,  as  against  the  latter,  the 
proof  under  the  commission  not  he- 
me binding  upon  him,      -    -    /&. 

28.  Sf  ultifVtnousness  in  a  bill  must  be 
taken  advantage  of  by  demurrer, 
and  it  is  no  excuse  for  not  having 
presented  the  objection  in  that  form, 
that  the  defendant  had  not  appeared 
in  court  at  the  proper  time,  after 
having  been  summoned  to  do  so,  Jb, 

29.  A  decree  which  directs  the  pay- 
ment of  money,  without  actual  or 
constructive  proof  of  its  receipt  by 
the  party  directed  to  pay  it,  orof  ite 
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lost  b^  hii  negligence  or  mifcon- 
duct,  le  erroneous,  .  -  -  •  /^. 
to.  And  where  it  was  shown  that  the 
defendant  had  received  a  certificate 
of  debt  from  the  canal  company,  in 
December,  1833,  or  January,  1834, 
and  the  bill  which  assumed  its  pay- 
ment to  him  was  filed  in  June,  1835, 
it  was  held  to  be  too  short  a  time 
to  make  the  presumption,  so  as  to 
charge  him  personally,      -    -    Jb, 

8 1 .  Upon  a  bill  for  an  account,  filed  by 
one  partner  against  his  co^partners, 
after  the  termination  of  the  part- 
nership, all  the  parties  are  regarded 
as  actors,  and  the  decree  must  settle 
the  partnership  concerns  as  if  each 
partner  was  a  complainant,  filing  a 
bill  against  his  co-partners,    -    Jb, 

82.  The  claims  of  the  complainants 
and  the  defendants,  and  or  the  de- 
fendants, inter  ie,  must  all  be  deter, 
mined,  ----..--/^. 

84.  Qu#r«.— Whether  a  decree  would 
be  reversed,  which  merely  settles 
the  rights  of  the  complainant  and 
defendants,  when  the  latter  had  not 
appeared  in  the  court  of  chancery 
before  the  decree,  and  consequently 
filed  no  exceptions  to  the  accounts 
of  the  auditor,  upon  which  the  de- 
cree was  based, lb, 

85.  Under  the  act  of  1832,  ch.  302, 
the  objection  that  evidence  is  de- 
rived from  hearsay*  must  be  taken 
by  exception  in  the  chancery  court, 
and  if  not  so  taken  in  that  court, 
cannot  be  made  here.  Key  vm,  Knott 
and  Wife, 342 

86.  When  application  is  made  by  a 
defendant  in  a  court  of  law  to  the 
court  of  chancery,  for  relief  against 
the  judgment,  upon  facts,  in  rela- 
tion to  which  the  proof  is  contra- 
dictory, it  is  in  the  discretion  of  the 
chancery  couit  to  decide  the  facts, 
or  send  an  issue  to  be  tried  in  a 
court  of  law, Jb, 

87.  The  principles  and  powers  of  the 
court  of  chancery  in  England  at 
the  time  of  the  revolution,  not  al- 
tered by  our  legislation,  nor  inap- 
plicable to  our  political  institutions, 
are  the  same  by  which  the  court  of 
chancery  of  Maryland  is  govenied. 


jtnulungvt.  Seekampt 

DEVISE. 

See  Court  of  Chanceiy,  18. 
Evidence,  7. 

DIPLOMA. 
Spt  Corporation,  81, 82, 88, 84. 
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DONATION. 

1.  When  the  donor  of  personal  pro* 
perty  declared  in  the  deed  of  gift, 
that  she  should  not  be  debarred  or 
prevented  from  holding,  using,  or 
enjoying  the  property  granted,  and 
all  profits  arising  therefrom  daring 
her  natural  life,  this  reservation 
does  not  qualify  the  adsolute  cha- 
racter of  the  grant  except  only  so 
far  as  to  enable  the  donor  to  use 
either  the  subject  granted,  or  dt  m- 
creaee  during  her  life,  though  the 
donor  remained  in  possession  till 
her  death.    Hope  w.  Hutchins,  77 

ERROR  CORAM  NOBIS. 
See  Practice,  5,  6,  8,  9. 
EVIDENCE. 

1.  The  letters  of  an  a^nt,  written  to 
his  principal,  touching  the  conduct 
of  a  negro,  whom  the  principal,  the 
owner  had  agreed  to  set  free,  on 
the  payment  of  a  certain  sum  of 
money,  rejected  as  inadmissible, 
being  of  no  more  efficacy  than 
unsworn  declarations.  Bland  and 
Woolfolk  vi.  DoufUng,     -    .    -  19 

2.  Evidence  to  establish  a  particular 
usage  of  a  bank  reiected,  when  the 
officer  by  whom  the  usage  was  of- 
fered to  Be  proved,  spoke  of  but  a 
single  case  of  the  kind  referred  to. 
Duvail  vi.  Farmeri*  Bank,     -    81 

See  Practice  in  Chancery,  I. 

8.  C,  as  the  agent  of  D,  executed  an 
assignment  of  a  mortgage  to  B,  in 
1806.  The  mortgagors  for  about 
twentj^-five  years  continued,  time 
after  time,  to  pa^r  to  B,  and  those 
claiming  under  him,  interest  due  on 
the  debts  assigned.  One  defendant 
admitted  the  appointment  of  the 
agent,  and  others  gave  bond  to  the 
assignee  to  secure  the  debt.  Under 
such  circumstances,  no  express 
proof  of  the  a^^ent's  power  to  make 
the  assignment  is  necessary.  FUx* 
hugh  et  al,  vt.  McPhetton,      -    51 

4.  Where  a  deed  is  charged  to  be 
fraudulent,  or  a  secret  trust  to  be 
its  real  consideration,  and  when  the 
consideration  recited  in  it  has  not 
been  disproved,  evidence  of  colate- 
ral  circumstances,  showing  an  ad- 
ditional consideration  not  express- 
ed in  the  deed,  may  be  received  to 
repel  the  fraud  or  the  secret  trust. 
Clagett  and  HiU  v$.  Hail,     -    81 

8.  Where  it  is  not  alleged  or  proved, 
that  by  firand,  surpriM,  or  mistake. 
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a  clause  converting^  an  absolute 
deed  into  a  deed  of  trust,  was  omit- 
ted to  be  inserted,  it  would  be  in- 
consistent with  the  best  established 
principles  of  the  law  of  evidence, 
to  add  a  new  and  important  clause, 
altering;  the  terms  of  such  deed,  by 
the  admission  of  parol  evidence 
showing  tliat  such  a  trust  was  at- 
tached thereto, 81 

6.  One  who  has  purchased  a  part  of 
the  real  estate  of  a  deceased  party, 
in  a  controversy  intended  to  estab- 
lish a  secret  trust  as  effecting  a  con- 
veyance of  such  deceased  party,  by 
wliich  the  grantee  agreed  to  pay 
the  grantor*s  debts,  is  not  a  com- 
petent witness  to  establish  such  se- 
cret trust,  as  he  thereby  provides 
a  fund  for  the  payment  of  debts, 
and  so  far  exonerates  bis  own  pur- 
chase,     Jb, 

7.  A  paper  in  the  following  terms 
was  offered  to  the  orphans'  court  of 
Carroll  county  for  probate  : 

**JIugvut  I2th,  1886. 
"This  will  certify  that  I  do  assign, 
and  gave  all  my  personal  property 
unto  George  Wareham — that  is  to 
say,  one  silver  watch,  one  chest, 
one  beaurough,  and  some  carpenters' 
tools,  besides  two  notes  of  hand, 
one  |200,  and  one  of  $89,  and  |18 
book  account. 

"Signed  by  me  in  presence  of  Tho- 
ma$  Sater. 

m$ 

"Philip  h  Sbllebs." 
Maik, 
And  the  subscribing  witness  bein^ 
produced,  to  prove  tne  execution  of 
the  same,  and  that  from  conversa- 
tion with  the  deceased  at  the  time, 
and  from  other  circumstances,  that 
the  said  paper  was  executed  as  the 
last  will  and  testament  of  the  party ; 
which  proof  was  rejected  by  the 
orphans'  court,  and  the  paper  re- 
jected.—H«/i  on  appeal,  that  the 
testimony  should  have  been  receiv- 
ed, and  the  decree  was  reversed, 
and  the  record  remanded  for  that 
purpose.     Wareham  vt.  SeUere,  98 

8.  The  authority  to  commissioners  to 
take  testimony  is  special,  and  must 
be  strictly  pursued.  Maryland  Im, 
Co.  w.  BoMtiere^      -    -    -    -    121 

9.  Evidence  taken  under  a  eommis- 
sion  in  which  a  different  {>erson 
from  one  of  the  commissioners 
named  therein  acted,  rejected  as 
iDadmisfible, IB. 

69  V.9 


10.  Commissioners  have  no  authority 
to  propound  any  questions  to  the 
witnesses  but  those  which  are  sent 
out  with  the  commission,  and  the 
answers  to  such  questions  should 
not  be  suffered  to  go  to  the  jury,  Jb, 

11.  To  enable  the  jury  correctly  to 
estimate  the  value  of  negro  services, 
it  is  sufficient  to  show  by  evidence, 
the  annual  value  of  negroes  of  the 
same  description  as  those  mention- 
ed in  the  inventory.  Wilson  v$, 
Negro  Jnn  Bameit,     -    -    -     158 

12.  An  acknowledged  exception  to 
the  rule,  which  prohibits  a  party 
from  producing  his  own  declara- 
tions in  his  favour,  is,  where  such 
declarations  are  necessary  to  ex- 
plain an  act,  which  takes  its  cha- 
racier  from  the  design  and  inieiUioti 
of  the  party  who  does  it.  Cross,  et 
al  vs.  Black, 198 

18.  Declarations  made  by  the  owner  of 
slaves,  when  about  to  remove  with 
them  from  this  state,  and  when  mak- 
ing preparations  for  that  purpose, 
are  admissible  evidence,  upon  a  pe- 
tition filed  by  such  slaves  against 
the  owner  for  freedom,  to  shew  the 
place  to  which  the  owner  intended 
to  remove;  though  the  petitioners 
had  offered  no  evidence  of  his  de- 
clarations made  at  the  same  time 
and  place, lb. 

14.  The  copy  of  a  contract  between 
private  persons  and  the  Chesapeake 
and  Ohio  Canal  Companjr,  is  not 
evidence,  though  signed  by  its  clerk, 
and  though  the  company  upon  ap- 
plication refuse  to  suffer  the  parties 
interested  to  have  the  original  to 
return  under  the  commission.  Grove 
vs.  Fresh, 280 

15.  Under  the  act  of  1832,  ch.  802, 
the  objection  that  evidence  is  de- 
rived from  hearsay,  must  be  taken 
by  exception  in  the  chancery  court, 
and  if  not  so  taken  in  that  court, 
cannot  be  made  here.  Key  vs. 
KnoUand  Wife, 842 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  As  a  general  rule,  an  executor,  or 
administrator  will  be  made  to  pay 
interest  to  the  distributees  on  a  ba- 
lance admitted  to  be  in  his  hands, 
and  payable  to  them,  in  a  legal 
course  of  administration.  And 
where  an  administratrix  bad  re« 
tained  in  her  handf  a  sum  of  mo- 
ney, dae  to  tb«  party  entitled  at 
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distributee,  without  applying  to 
the  court  pending  a  controversy  in 
relation  to  the  tiUe  thereto,  for  per- 
mission to  deposite,  or  dispose  of 
it,  so  as  to  prevent  the  accumula- 
tion of  interest,  she  was  held  liable 
to  pay  interest.  J%om<u  r#.  Fre- 
denck  Chuniy  School,  -  -  -  115 
2.  The  decision  of  the  orphans'  court, 
when  not  appealed  from,  is  con- 
clusive, as  to  the  per  centum  to 
be  allowed  an  executor,  or  admin- 
istrator for  commissions,    -    -    /&. 

5.  No  allowance  for  commissions 
should  be  made  upon  the  interest, 
chargeable  to  an  executor,  or  ad- 
ministrator, for  delaying  the  pay- 
ment of  the  principal  sum,    -    lb, 

4.  When  it  appears  by  the  inventory 
returned  by  an  executor  or  admin- 
istrator, that  he  is  in  possession  of 
negro  property  belonging  to  the  de- 
ceased, he  is  properly  chargeable 
with  their  hire,  or  the  value  of  their 
services,  unless  he  shows  by  proof, 
an  adequate  excuse  for  not  having 
received  such  hire,  or  value.  Wi^- 
son  vt.  Negro  jinn  Bamett,      "  168 

6.  And  upon  a  petition  for  freedom, 
such  charge  is  a  proper  item,  in 
estimating  the  value  of  the  deceas- 
ed*s  personal  estate,  exclusive  of 
the  negioes;  when  their  right  to 
freedom  depends  upon  the  assets 
being  sufficient  to  pay  debts,  in- 
dependently of  them,    -    -    -    JJ. 

6.  To  enable  the  jury  correctly  to  es- 
timate the  value  of  their  services, 
it  is  sufficient  to  show  by  evidence 
the  annual  value  of  negroes  of  the 
tame  description  as  those  mention- 
ed in  the  inventory,     -    -    -    76. 

7.  When  the  right  to  freedom  depends 
upon  the  sufficiency  of  the  assets 
of  th«  testator  to  pay  debts,  the  in- 
<^uiry  is  not  limited  to  the  condi- 
tion of  his  estate  at  the  period  of 
bis  death.  If  the  assets  were  suf- 
ficient at  that  time,  but  in  a  due 
course  of  administration,  and  before 
the  executor's  assent  to  the  free- 
dom, and  without  his  fault,  the  es- 
tate without  the  negroes,  become 
inadequate,  the  right  to  freedom 
would  not  exist,    -----  ^. 

8.  And  so,  if  the  assets  are  insuffi- 
cient, at  the  testator's  death,  but  by 
subsequent  events,  and  in  a  due 
course  of  administration,  they  be- 
come sufficient,  the  claim  to  Iree- 
dom  could  not  be  resisted,-    -    lb. 

9.  Ao  executor  who  has  returned  a 


slave  in  his  inventory  of  the  estate 
of  his  testator,  is  not  therefore  estop« 
ed  from  shewing,  in  resisting  the 
slave's  right  to  freedom,  under  the 
will  of  his  testator,  that  he  was  the 
property  of  another.     Negro  Har* 

riet  vt.  Ridgelify 174 

10.  Such  inventory  is  not  conclusive 
upon  the  executor,  or  any  one  else ; 
upon  proof  of  error,  he  may  get 
credit  in  the  orphans'  court,  or  when 
called  to  account,  by  the  creditors, 
or  distributees  of  his  testator,     lb, 

FRAUD. 

See  Sales  of  Personal  Property,  2,  8, 
6,  6.  7. 

INJUNCTION. 

1.  An  injunction  will  not  be  granted 
in  England  to  restrain  the  commis- 
sion of  a  mere  trespass ;  nor  will  an 
injunction  for  that  purpose  be  grant- 
ed in  Maryland,  penaing  proceed- 
ings at  law  to  try  the  right,  except 
in  cases  of  irreparable  mischief,  or 
to  prevent  a  multiplicity  of  suits,  or 
where  peculiar  cfrcumstances  im- 
peratively demand  such  a  conser- 
vative remedy.  Amelung  v$.  See- 
katnp,    ---.----  468 

2.  The  mere  allegation  of  a  complain- 
ant, that  irremediable  damage  or  ir- 
reparable mischief  will  ensue,  is  not 
sufficient ;  but  to  entitle  the  party 
to  an  injunction,  the  facts  must  be 
stated,  to  shew  that  the  apprehen- 
sion of  injury  is  well  founded,    Jb, 

8.  Under  the  acts  of  1885,  ch.346  and 
880,  an -appeal  will  not  lie  frem  an 
order  granting,  or  from  the  refusal 
to  dissolve  an  injunction,  until  the 
defendant  has  filed  his  answer,  and 
when  an  answer  has  been  ruled  in- 
sufficient upon  exceptions,  it  is  re- 
garded as  no  answer.  BichJter  if 
Wheat  vs.  Pue  and  Wife,     -    476 

INQUISITION. 
SetJwry, 

INSURANCE. 
1.  In  the  construction  of  a  contractor 
insurance,  as  in  other  cases,  the  in- 
tention of  the  parties,  when  it  can 
be  ascertained,  must  govern  their 
rights  under  it.  The  order  when 
adopted  into  the  policy,  forms  a 
part  of  it,  and  is  to  be  adverted  to, 
and  considered  in  giving  it  a  con- 
struction. Marykmd  Iniuranct  Co, 
v$.  Bossiere, 181 
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3.  It  is  an  established  principle  in  the 
law  of  insurance,  that  the  under- 
writers are  presumed  to  be  acquaint- 
ed, with  the  nature  and  course  of 
the  voyage,  which  they  undertaJce 
to  insure, lb, 

8.  Where  insurance  was  effected  on 
a  cargo,  at  and  from  St.  A.  with 
liberty  of  two  ports  on  the  Spanish 
main,  and  at  and  from  any  or  them 
to  B,  by  a  policy  subscribed  on  the 
4th  day  ot  April,  1831,  upon  an 
order  therein  referred  to  as  follows: 
"$4,600  insurance  is  wanted,  on 
carf;o  of  schooner  Jtgonaut,  Capt, 
Magmney,  at  and  from  St.  Andreas, 
with  liberty  of  two  ports  on  the 
Spanish  main,  and  at  and  from  any 
of  them  to  Baltimore,  with  a  return 
for  each  port  not  used.  Captain 
Drinktoaier,  of  the  schooner  Desiah, 
arrived  here  a  few  days  since  from 
San  Bias,  and  reports  that  the  ^r- 
goruMt  sailed  from  San  Bias  for  St, 
Andrecu  about  the  middle  of  Feb- 
ruary to  trade,  which  is  the  last 
account  received  of  her  proceed- 
ings"— and  the  loss  occurring  on  the 
voyage  from  San  Bias  to  St.  An- 
dreas, it  was  held  that  the  insurers 
were  not  liable,  the  loss  happening 
before  the  risk  commenced. 

4.  The  order  for  the  insurance  was 
intended  to  define  with  certainty 
the  voyage  to  be  insured,  and  to  ob- 
viate all  mistake  upon  that  sub- 
ject,       lb. 

5.  Upon  a  policy  of  insurance  on 
cargo  as  interest  may  appear — the 
vessel  arrived  at  her  port  of  desti- 
nation, and  delivered  a  part  of  her 
cargo  in  safety.  In  the  progress  of 
a  regular  delivery  of  the  oalance,  it 
was  partially  damaged  by  the  perils 
of  the  seas.  In  an  action  for  a  par- 
tial loss,  it  was  held,  that  although 
the  amount  of  the  particular  loss 
did  not  amount  to  five  per  centum 
on  the  whole  value  of  the  cargo 
shipped  by  the  insured,  still  he  was 
entiQed  to  recover,  the  loss  being 
more  than  Jwe  per  cent,  on  the 
amount  at  risk  at  the  time  of  the 
damage.  MaryUmd  Insurance  CJo. 
vs.BosUy, 887 

INTEREST. 

1.  Mortgaffora  cannot  agree  to  com- 
pound interest,  and  make  it  a 
charge  on  the  mortgaged  premises, 
to  the  prejudice^!  any  portion  of 


the  mortgagees  secured  by  such 
mortgage,  or  to  the  prejudice  of 
subsequent  mortgagees  of  the  same 
property.    Fitzhugk ,  et  al  vs.  Jlfc- 

Pherson, 61 

2.  A  party  is  not  liable  to  pay  com- 

Eound  interest  on  a  debt  lor  which 
e  is  jointly  liable  with  others,  upon 
their  agreement  to  pay  such  inter- 
est. His  assent  to  such  an  arrange- 
ment must  be  shown,    -    -    -   lb. 

8.  When  the  proceeds  of  a  trust  es- 
tate are  enjoined  in  the  hands  of  an 
agent  of  the  trustee  appointed  to 
collect,  and  both  principal  and 
agent  called  upon  to  bring  the  mo- 
ney into  court,  the  principal  is  not 
ordinarily  bound  to  pay  interest 
during  the  continuance  of  the  in- 
junction.    Clagett  Sf  Hill  vs.  Hall, 

80 

4.  As  a  general  rule,  an  executor,  or 
administrator  will  be  made  to  pay 
interest  to  the  distributees  on  a  ba- 
lance admitted  to  be  in  his  hands, 
and  payable  to  them,  in  a  legal 
course  of  administration.  And 
where  an  administratrix  bad  re- 
tained in  her  hands  a  sum  of  mo- 
ney, due  to  the  party  entitled  as 
distributee,  without  applying  to  the 
court  pending  the  controversy  in 
relation  to  the  title  thereto,  for  per- 
mission to  deposite,  or  dispose  of 
it,  so  as  to  prevent  the  accumula- 
tion of  interest,  she  was  held  liable 
to  pay  interest.  Thomas  vs.  Fre- 
deride  County  School,     -    -    -  1 15 

6.  No  allowance  for  commissions 
should  be  made  upon  the  interest, 
chargeable  to  an  executor,  or  ad- 
ministrator, for  delaying  the  pay- 
ment of  the  principal  sum,    -    ib» 

JUDGMENT. 

1.  The  principle  is  well  settled,  that 
the  judgments  of  an  inferior  juris- 
diction will  not  be  reversed,  except 
for  errors  apparent,  and  that  they 
will  be  sustained  by  every  fair  le- 
gal intendment,  in  favour  of  their 
correctness.  State  vs.  Harrison,  et 
al, 16 

JURY. 

1.  A  jury  summoned  under  the  act 
of  1826,  ch.  180,  to  assess  the  amount 
of  damages  sustained  by  the  owners 
of  property,  though  at  liberty  to 
enlighten  their  iudgments  by  the 
testimony  of  others,  are    not  as 
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ordinary  juries  are,  bound  bv  the 
weight  of  evidence.  Jide  Water 
Canal  Co.  Vi.  Archer,       -    -    479 

2.  They  may  be  governed  by  the 
"view,"  which  they  take  of  the  lands 
to  be  valued  by  them,  when  they 
meet  thereon,      -----    iS. 

t.  In  deciding  questions  of  fact,  in 
which  the  verdict  of  an  ordinary 
)wry  would  not  l>e  disturbed,  their 
decision  would  be  open  upon  re- 
view by  the  court,    ----/&. 

4.  In  cases  under  this  statute,  and 
other  kindred  ones,  the  reviewing 
tribunal  may  bear  new  evidence, 
against  the  inquisition,  and  set  it 
aside  upon  such  new  evidence, 
though  upon  the  proof  submitted 
to  the  jury  the  verdict  was  right,  i6. 

5.  The  proceedings  of  the  jury  under 
this  law  and  o&ers  like  it,  are  not 
to  be  regarded  as  those  of  a  common 
law  jury,  and  the  jurors  who  signed 
the  inquisition,  may  be  examined 
as  witnesses,  in  order  to  ascertain 
whether  their  verdict  was  not  the 
result  of  mistake  of  fact,  or  of  law, 

Jb. 

6.  That  the  sheriff  who  summoned 
the  jury,  may  have  been  partial  to, 
or  prejudiced  in  favour  of,  one  of 
the  parties,  is  not  per  ««,  sufficient 
to  set  aside  the  inquisition,  if  it  ap- 
pears that  no  injustice  has  been 
done,    --------    J6. 

7.  The  objection,  that  a  juror  is  rela- 
ted to  the  parties,  or  interested  in 
the  land  to  be  condemned,  should 
be  taken  by  way  of  challenge,  be- 
fore he  is  sworn,  and  comes  too  late 
upon  a  motion  to  vacate  the  inqui- 
sition,   lb, 

8.  In  cases  of  inquisition,  to  condemn 
property  under  this  law  and  others 
of  a  like  nature,  all  the  papers  re- 
turned by  the  sheriff  are  to  be 
rej^rded  as  one  whole,  each  con- 
stituting a  part  of  the  other,  and  to 
be  construed  together^  as  a  record 
of  the  proceedings,  -    -    -    -    i6. 

9.  The  inquisition  itself,  need  not  as- 
sert upon  its  face,  that  the  sheriff 
administered  an  oath  to  every  jury- 
man,    --.-----i6. 

10.  It  is  sufficient  if  the  fact  appears 
by  hit  return,  and  the  very  lan- 
guage of  the  oath  prescribed  by  the 
statute  need  not  be  followed,  if  the 
substance  is  preserved,      '    •    lb, 

11.  If  other  persons  besides  the  par- 
ticular proprietor  in  the  case,  have 
an  interest  in  the  land  condemned. 


it  is  not  a  valid  objection,  that  suc^a 
interests  do  not  appear  upon  the 
face  of  the  inquisition,  -  -  lb. 
12.  Where  an  appeal  is  allowed  by 
law  from  the  nndiug  of  the  jury, 
and  upon  such  appeal,  the  case  is 
to  be  tried  de  noto,  as  if  no  finding 
had  taken  place,  it  is  not  laches  in 
either  party,  that  he  offered  no  evi- 
dence, or  forbore  to  offer  all  his  evi- 
dence upon  the  first  trial, — and  if 
the  law  granting  the  appeal  is  re- 

Sealed  before  the  appeal  is  heard, 
lat  does  not  deprive  the  party  in 
shewing  cause  against  the  inquisi- 
tion, in  the  original  court  of  the  pri- 
vilege of  offering  the  proof,  which 
he  omitted  before,  relying  upon  his 
right  of  appeal,  -----  26. 
18.  It  is  not  necessary  that  the  jury 
in  their  inquisition,  should  describe 
the  lands  by  metes  and  bounds. — If 
the  description  is  such  as  to  enable 
the  party  to  make  a  true  location, 
it  is  sufficient ;  and  as  in  cases  of 
deeds  of  conveyance,  and  inquisi- 
tions in  the  nature  of  ad  quod  datH' 
man ;  matters  in  pan,  may  be  re- 
sorted to,  to  arrive  at  the  true  loca- 
tion,    --------    /6. 

14.  But  where  the  first  line  of  a  par- 
cel of  land  was  described,  as  **  be- 
ginning at  the  lands  of  H.  S.  and 
running  thence  down  the  canal, 
and  parallel  thereto,"  and  no  natu- 
ral boundary,  plat  or  diagram  was 
referred  to,  as  designating  the  spot 
at  which  the  starting  point  on  the 
lands  of  H.  S.  was  situated,  the  de- 
scription was  held  insufficient,  and 
incurable  by  a  resort  to  extrinsic 
circumstances, Jb, 

15.  The  court  in  a  proceeding  of  this 
kind  has  no  jurisdiction  to  correct 
the  description,  except  by  consent 
of  parties. — Nor  would  the  tender 
of  a  deed  by  the  land  proprietor, 
correcting  the  description,  but  re- 
fused by  the  other  party,  vary  the 
case ;  and  it  eeenu  that  either  par- 
ty may  take  advantage  of  the  de- 
fect,       lb. 

16.  If  the  party  in  possession  of  the 
land  have  but  a  fife  estate,  and  the 
jury  condemn  it  in  perpetuity,  and 
allow  damages  as  for  a  fee  simple, 
the  whole  estate  is  bound  by  the  in- 
quisition, though  notice  is  only  giv- 
en to  the  party  in  possession,  the 
owner  for  life,  and  the  proprietor 
of  the  fee  may  get  his  propoitioii  of 
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the  damages  by  applying  to  ehan* 
cervforaaistriDution,  --•/&. 

17.  The  rule  by  which  damages  are 
to  be  estimated,  is  in  all  cases  a 
question  of  law,  though  the  appli- 
cation of  it  is  for  the  jury,    -    Jb. 

18.  In  estimating  the  value  of  proper- 
ty condemned  for  the  public  use, 
the  juiy  should  give  the  proprietor 
what,  in  their  judgment,  it  would 
actually  al  the  time^  sell  for,  and  not 
what  it  might  bring,  or  perhaps 
ou^ht  to  produce  at  some  future 
period,      -------    26. 

19.  Possible  or  probable  profits  re- 
sulting from  the  enjoyment  of  the 
property,  are  not  proper  to  be  con- 
sidered t>y  the  jury  in  making  up 
their  verdict ;  but  they  should  limit 
themselves  to  the  direct  loss  sus- 
tained by  the  owner,  or  other  per- 
sons havine  an  interest  in  the  pro- 
perty sought  to  be  condemned,  lb, 

LACHES. 

See  Promissory  Notes  and  Bills  of 

Exchange,  8. 
See  Jury.  12. 

LEGACY. 

1.  A  testator  bequeathed  to  his  two 
erandaughters  |^,000  each,  with  a 
direction  that  the  said  "legacy 
should  be  understood  and  deemed 
as  given  and  bequeathed  unto  them, 
as  their  property  respectively,  and 
not  either  to  their  respective  hus- 
bands or  to  their  father,'*  &c.  Ste- 
veruon,  etalvt.  Shrioer,    -    -    324 

2.  In  a  subseqent  clause  the  testator 
said,  "it  is  my  will  that  if  either  of 
my  said  grandaujrhters  should  die 
under  the  a^  of  21  years  unmar- 
ried, and  without  having  any  child 
or  children,  as  aforesaid,"  then  over 
to  the  survivor.  Sec.   -    -    -    -  Jb, 

S,  Upon  this  will  it  was  heldt  that  upon 
the  marriage  of  either  of  the  lega- 
tees, the  legacy  vested  absolutely 
in  her,  and  that  such  portion  of  it 
as  was  received  by  her  husband 
during  coverture,  in  virtue  of  his 
marital  rights,  became  his  property, 
for  which  his  estate  could  not  be 
charged  by  his  widow  after  his 
death, Jb. 

IJCENSE  TO   PRACTICE 

*  MEDICINE. 

See  CoiporatioD»  81»  32,  88, 84. 


LIMITATIONS. 

1.  When  a  bank  holding  deposites 
has  suspended  specie  payments,  the 
act  of  limitations  runs  against  the 
depositors,  from  the  time  the  fact 
of  such  suspension  is  known  to 
them.  Union  Bank,  George  Town 
v$.  Planters*  Bank,    -    -    .    -  439 

2.  A  party  cannot  avail  himself  of 
the  exception  in  the  act  of  limita- 
tions, in  favor  of  accounts  between 
merchant  and  merchant,  without 
relying  on  such  exception  in  his 
pleadings,       ....--    ift. 

MARITAL  RIGHTS. 
See  Legacy. 

MASTER  AND  APPRENTICE. 
See  Orphans'  Court,  7. 

MONEY  HAD  AND  RECEIVED. 

1.  A  party  who  sells  property  and 
receives  the  proceeds  thereof  as  the 
agent  of  another,  who  held  the  same 
in  trust,  is  liable  to  said  trustee,  in 
an  action  for  money  had  and  receiv- 
ed, notwithstanding  the  cestui  que 
inut  knew  of,  and  consented  to  the 
sale.    Chapman  v$.  Morri*,    -    101 

2.  A  bank  receiving  a  draft  for  col- 
lection, is  liable  in  an  action  for 
money  had  and  received  to  the  true 
owner,  provided  notice  of  such  own- 
ership IS  given,  before  the  proceeds 
are  paid  over  to  the  depositor  of  the 
draft.  Union  Bank  vs,  Johneon  ^ 
Glenn, 297 

MORTGAGE. 

1.  Mortgagors  cannot  agree  to  com- 
pound interest  and  ms^e  it  a  charge 
on  the  mortj^ed  premises,  to  the 
prejudice  of  any  portion  of  the 
mortgagees  secured  by  such  mort- 
gage, or  to  the  prejudice  of  subse- 
quent mortgagees  of  the  same  pro- 
perty. F&hugh,  et  al  vt.  McPher- 
»cm, 61 

2.  The  decree  which  orders  a  sale  of 
property  mortgaged,  and  its  pro- 
ceeds to  be  brought  in  for  distnbu- 
tion  does  not  settle  the  right  of  the 
mortgagees  inter  se;  and  that  there 
may  be  a  conflict  between  them 
after  the  sale,  is  no  ground  of  re- 
versal,    Jb, 

MULTIFARIOUSNESS. 

1.  Multifariousness  in  a  bill  must  be 
taken  advantage  of  by  demuirsr. 
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and  it  is  no  excuse  for  nM  having    7.  The  orphans  courts  have  no  jotis- 

presented  the  objection  in  that  form,        j-^^-— *-  j-^-j-  --* 

that  the  defendant  had  not  appeared 
in  court  at  the  proper  time,  alter 
having  been  summoned  to  do  so. 
Orooe  vi,  Freih,      ....    860 


diction  to  decide  upon  controver- 
sies between  master  and  apprentice. 
CkUonvt.  Carier,    -    -    -    -    476 

PLEADING   IN   EQUTfY. 

1.  Multifariousness  in  a  bill  must  be 
taken  advantage  of  by  demurrer, 
and  it  is  no  excuse  for  not  having 
presented  the  objection  in  that  form 
that  the  defendant  had  not  appeared 
in  court  at  the  proper  time,  after 
having  been  summoned  to  do  so. 
Grove  m.  Fresh,     -    -    -    -    280 

FLEAS  AND  PLEADING. 

1.  Whether  two  defendants  can  be 
sued  jointly  in  repleDitt,  for  several 
parcels  of  property,  severally  own- 
ed, and  separately  taken  and  de- 
tained ?  Quere.  Powell,  et  al  ve, 
BradUe, 220 

2.  But  the  defect  of  such  misjoinder, 
(if  it  be  one,)  may  be  cured  by 
putting  the  party  to  bis  election ; 
or  by  U»e  verdict  of  the  jury,  finding 
for  the  plaintiff  on  one  count,  and 
for  the  defendant  on  the  other,    A. 

8.  The  death  of  the  plaintiff  before  ^ 
the  impetration  of  tne  wfit  should 
be  pleaded  in  abatement    Hav:kin» 
VM.  Bovde, 428 

4.  A  party  cannot  avail  himself  of 
the  exception  in  the  act  of  limita- 
tions, in  favour  of  accounts  between 
merchant  and  merchant,  concern- 
ing the  trade  of  merchandise,  with- 
out relying  on  such  exception  in 
his  pleadiiigs.  Union  Bank  vs. 
Planters*  Bank,     ....    489 

POST  NOTES. 

See  Promissory  Notes  and  Bills  of 
Exchange,  8,  9. 

PRACTICE  IN  CHANCERY. 

1.  The  objection,  that  a  commission- 
er to  take  evidence  under  a  commis- 
sion from  chancery,  had  not  taken 
the  oath  annexed  to  the  commission. 
is  excluded  from  the  consideration 
of  this  court  by  the  act.  of  1832,  ch, 
802,  it  not  having  been  made  the 
ground -of  exception  before  the 
chancellor.    FUxhugh,  et  al  vs.  Mc* 

cierive3  from  the  second  section  of  2.  Exceptions  filed  in  chancery  under 

the  act  of  February  session,  1777,  the  act  of  1832,  ch.  802,  after  the 

ch.  8,  and  the  first  section  of  the  decree,  will  not  avail,  -    -    -    i&. 

15th  sub  ch.  of  the  testamentary  3.  The  design  of  the  legislature 


ORPHANS  COURT. 

See  Evidence,  7. 

1.  The  decision  of  the  orphans  court, 
when  not  appealed  from*  is  conclu- 
sive, as  to  the  per  centum  to  be  al- 
lowed an  executor,  or  administrator 
for  commissions.  Thovnas  vs.  FrS' 
deride  County  School,  -    -    •     115 

2.  By  the  first  section  of  the  act  of 
1818,  ch.  204,  a  party  deeming  him- 
self aggrieved  by  the  orders  or  de- 
crees of  the  orphans  courts,  may 
appeal  to  the  court  of  appeals,  and 
the  term  «*party"  does  not  necessari- 
ly mean  a  litigant  before  the  court, 
when  the  order  or  decree  is  passed, 
but  any  one  on  whose  interests  such 
order  or  decree  has  a  direct  tenden- 
cy to  operate  injuriously.  Steven- 
son, et  (u  vs.  Shriver  and  Wife,    824. 

8.  An  order  of  the  orphans  court  pas- 
sing a  claim  of  the  executor,  or  ad- 
ministrator, against  the  estate,  may 
be  appealed  from  by  a  distributee 
or  by  a  creditor,  where  the  assets  of 
the  deceased  are  inadequate  to  the 
payment  of  debts,    -    -    -    -    /6. 

4.  The  power  of  the  orphans  courts 
in  passing  claims  a^inst  the  es- 
tate of  the  deceased,  is  not  confined 
to  strictly  legal  claims,  but  embra- 
ces every  species  of  indebtedness, 
whether  leg;al  or  ec^uitable ;  nor  is 
their  authority  in  this  respect  limi- 
ted to  such  as  are  proved  accord- 
ing to  the  act  of  1785,  ch.  46,  -  lb, 

6.  They  do  not  derive  their  power  to 
pass  open  accounts  from  the  8th 
sec.  of  the  9th  sub  ch.  of  the  act  of 
1798,  ch.  101,  nor  are  their  powers 
on  that  subject  imperatively  re- 
stricted by  it.  The  object  of  that 
section  was  to  restrain  the  autho- 
rity of  executors  and  administrators 
in 'the  payment  of  open  accounts, 
not  passed  by  the  court,  to  such  as 
were  ]^roved  in  the  mode  thereby 
prescribed,     ------    /a. 

6.  The  power  of  the  orphans  courts  in 
passing  accounts  before  payment,  is 


system. 


that  the  grounds  of  objection  ad- 
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verted  to  in  fbe  act  of  1882,  ch. 
S02,  ^ould  be  taken  by  exceptions 
filed  in  the  cause  before  the  passage 
of  the  decree,  that  the  chancellor 
whilst  decreeing  might  have  them 
in  view,  and  that  the  opposite  par- 
ty might  resort  to  the  appropriate 
means  of  obviating  their  efi'ects  in 
chancery,       -    -    -    -    .     -    J6. 

4.  One  of  several  defendants  in  ecjui- 
ty  who  bad  answered  the  original 
bill,  need  not  answer  an  amend- 
ed bill,  the  points  of  aihendment 
not  affecting  his  interest  in  any 
way, lb. 

5.  Defendants  in  equity  who  have  not 
answered  an  original  bill,  are  by  an 
amended  bill  called  on  to  answer 
both  together;  and  the  subpoena 
issued  on  the  amended  bill,  calls 
for  an  answer  to  both,  -    -    -    16. 

6.  The  recital  in  a  decree  that  an  or- 
der to  take  a  bill  pro  confesso  unless, 
&c.,  had  been  duly  served,  is  suffi- 
cient evidence  of  the  fact  of  service 
in  the  appellate  court,  -    -    -    lb, 

7.  G.  executed  a  moitojage  to  secure 
one  debt— G.  Jr.,  D.  and  M.  exe- 
cuted a  subsequent  mortgage  to  se- 
cure the  same  and  another  debt. 
The  mortgagors  held  different  es- 
tates in  the  land,  and  both  the  debt? 
caxne  by  assignment  to  the  same 
party.  In  such  a  case  the  chancel- 
lor coutd  not  decree  definitively  un- 
less he  had  all  parties  before  him, 
and  therefore  all  these  subjects 
could  be  included  in  one  bill,  -   lb, 

8.  An  order  to  take  a  bill  pro  confes^ 
«o,  unless  the  defendant  answers  it 
by  a  day  given  cannot  be  anticipa- 
ted, and  a  decree  pro  confiesso  passed 
in  anticipation  of  such  day«    -    lb, 

9.  In  considering  whether  a  suitor  in 
court  is  guilty  of  a  wilful  default, 
the  court  will  not  impute  to  him 
the  same  degree  of  knowledge  of 
the  practice  of  the  court  as  that  or- 
dinarily possessed  by  the  solicitors. 

lb. 

10.  An  interest  may  appear  to  be  out- 
standing, as  against  one  of  the  de- 
fendants in  a  chancery  cause  by  his 
admission  so  as  to  make  its  propri- 
etor a  necessary  party,  though  at 
the  same  time  such  interest  as  re- 
spects the  other  defendants,  and  the 
complainant  in  the  cause,  is  barred 
by  lapse  of  time.  The  want  of  such 
a  party  in  a  cause  affecting  real 
propertjr  and  rec^utring  a  sale  of  it, 
would  induce  this  court  to  remand 


the  caixse  under  the  act  of  1882,  ch. 
302, lb, 

11.  The  decre«  which  orders  the  sale 
of  mortgaged  property,  and  its  pro- 
ceeds to  be  brought  in  for  dis- 
tribution, does  not  settle  the  rights 
of  the  mortgagees  inter  se ;  and 
that  there  may  be  a  conflict  be- 
tween them  is  no  ground  of  reversal, 

lb. 

12.  Where  evidence  taken  in  the 
court  of  chancery,  has  not  been 
made  the  subject  of  exception,  un- 
der the  act  of  1832,  ch.  302,  sec.  5, 
objections  to  its  competency  are  ex- 
cluded from  the  consideration  of 
this  court.  Claggeit  and  Hill  vs. 
Hall, 81 

18.  A  defendant  in  a  chancery  cause 
cannot  be  examined  as  a  witness, 
without  an  order  of  the  chancellor 
to  that  effect, lb. 

14.  When  the  substantial  merits  of  an 
equity  cause,  will  not  be  determined 
by  reversing  or  affirming  the  de- 
cree of  the  chancellor,  or  the  puV- 
poses  of  justice  be  advanced  by  do- 
ing either;  this  court  will  remand 
the  cause,  to  amend  the  pleadings, 
make  new  parties,  state  nirther  ac- 
counts, and  take  such  further  testi- 
mony as  may  be  necessary,    -    lb. 

15.  It  is  the  uniform  practice  at  law, 
where  some  of  the^  issues  are  found 
for  the  plaintiff,  and  others  for  the 
defendants,  to  allow  costs  to  the 
party,  in  whose  favour  the  final 
judgment  is  pven,  and  such  is  the 
general  rule  in  chancery.  Thomas 
vn.  Frederick  County  School,  -    115 

16.  It  is  not  in  all  cases  that  a  peti- 
tion is  the  proper  course  to  reach  a 
fund  in  chancer}'.  Hays  vs.  Miles, 
etal, 193 

17.  If  new  parties  are  to  be  made,  not 
necessary  to  the  original  bill,  and 
where  the  investigation  may  in- 
volve inquiries,  calculated  by  pro- 
tracting the  cause,  to  delay  parties 
not  interested  in  such  new  inqui- 
ries, the  proceeding  must  be  by 
bill, IS. 

18.  But  a  petition  is  the  proper  course 
to  affect  a  fund  in  equity,  when  no 
other  parties  are  to  be  brought  in 
to  litigate  the  questions  presented 
by  it,  Uian  such  as  are,  or  ought  to 
have  been,  parties  to  the  original 
bill, Jb, 

19.  If  a  party  having  applied  to  a 
conrt  or  equity  for  an  injunction, 
be  (jrustrated,  afterwards  apply  to 
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aiMtb«r  tourt  of  conearrtnt  jaris- 
dictioD,  uponr<';the  same  grounds, 
•  without  disclosing  the  first  appU- 
cation,  the  parly  aggrieved  may  ap- 
ply in  a  suuiuiary  way  lor  relief, 
and  the  court  in  which  the  second 
cause  is  dependingr,  witl  at  once  ex- 
tend it  toKim.   Woodv9.Bruce^2i5 

20.  But  where  the  second  application 
is  not  upon  the  same  identical 
£pt)unds  as  the  first,  the  injunction 
-granted  upon  the  former,  should  not 
be  dissolved  without  answer,  or  at 
all  events,  without  notice  to  the 
complainant,       -----    i&. 

21.  Under  the  act  of  1820,  ch.  161, 
upon  a  bill  filed  on  the  23d  of  June, 
1835,  if  tbe  $ubpcma  is  returned 
served  to  tbe  tlien  ensuing  July 
term,  and  the  defendant  does  not  ap- 
pear, an  interlocutory  decree  may 
pass  against  him,  and  an  exparie 
commission  issue  to  prove  the  al- 
legations of  the  bill.     Grove  vi. 

/Treih, 280 

•  t.  Upon  the  return  of  the  commis- 
sion, the  bill  is  not  to  be  taken  pro 
conftsso  against  such  defendant; 
though  if  there  be  also  a  non-resi- 
dent defendant,  against  whom  an 
order  of  publication  has  been  pass- 
ed, it  is  indispensable  to  a  final  de- 
cree that  the  bill  should  be  taken 
pro  confetso,  as  against  the  latter, 
the  proof  under  the  commission  not 
being  binding  upon  him,    -     -   lb. 

23.  Mullifariousness  in  a  bill  must 
be  taken  advantage  of  by  demurrer, 

24.  A  decree  which  directs  the  pay- 
jnent  of  money,  without  actual  or 
constructive  proof  of  its  receipt  by 
the  party  directed  to  pay  it,  or  of 
its  loss  by  his  negligence  or  mis- 
conduct, is  erroneous,  --•/&. 

25.  Upon  a  bill  for  an  account,  filed 
by  one  partner  against  his  co-part- 
ners, alter  the  termination  of  the 
partnership,  all  the  parties  are  re- 
garded as  actors,  and  the  decree 
must  settle  the  partnership  con- 
cerns as  if  each  partner  was  a  com- 
plainant, filing  a  bill  against  bis  co- 
partners,    -------    /6, 

26.  The  claims  of  the  complainants 
and  the  defendants,  and  of  the  de- 
fendants, inter  se,  must  all  be  de- 
termined,   -------i&. 

27.  Quere. — Whether  a  decree  would 
be  reversed,  which  merely  settles 
tbe  rights  of  the  complainant  and 
defen&nts,  when  the  latter  bad  not 


appeared  in  the  court  of  chancery 
before  the  decree,  and  consequent- 
ly filed  no  exceptions  to  the  ac- 
counts of  the  auditor,  upon  which 
the  decree  was  based,     -     •     -lb, 

28.  Under  the  act  of  1832,  ch.  302, 
the  objection  that  evidence  is  de- 
rived from  hearsay,  must  be  taken 
by  exception  in  the  chancery  court, 
and  if  not  so  taken  in  that  court, 
cannot  be  made  here.  Key  vs. 
KnoU  and  Wife,     -     -    -     •    342 

29.  When  application  is  made  by  a 
defendant  in  a  court  of  law  to  the 
court  of  chancery,  for  relief  against 
the  judgment,  upon  facts,  in  rela- 
tion to  which  the  proof  is  contra- 
dictory, it  is  in  the  discretion  of  the 
chancery  court  to  decide  the  facts, 
or  send  an  issue  to  be  tried  in  a 
co«rt  of  law, lb, 

80.  Under  the  act  of  1835,  ch.  346 
and  380,  an  appeal  will  not  lie  from 
an  order  granting,  or  from  the  re- 
fusal to  dissolve  an  injunction,  until 
the  defendant  has  filed  bis  answer ; 
and  when  an  answer  has  been  ruled 
insufficient  upon  exceptions,  it  is 
regarded  as  no  answer.  Richier  ^ 
Wheat  vt.  Put  and  Wife,     -    475 

PRACTICE. 

1.  When  a  reference  is  made  of  a  de- 
pending suit,  the  act  of  1785,  ch. 
80,  sec.  11,  requires  the  case  to  be 
continued  ;  but  the  omission  to  enter 
the  continuances  is  clerical  merely, 
and  this  court  can  correct  the  error, 
without  sending  the  record  back  to 
the  county  court.  Shriver  vs.  State, 
%ue  Devilbigs,     ------  | 

2.  Upon  a  second  appeal  in  the  same 
case,  this  court  may  look  into,  and 
decide  questions  involved  in  the  re- 
cord previously  brought  up,  when 

a  decision  of  those  questions  was  • 
not  made  upon  the  former  appeal. 
Duvall  cs.  Farmers*  Bank  of  Mary» 
land, 31 

8.  It  is  tbe  uniform  practice  at  law, 
where  some  of  the  issues  are  found 
for  the  plaintiff,  and  the  others  for 
the  defendants,  to  allow  costs  to  the 
party,  in  whose  &vour  the^  final 
judgment  is  given,  and  such  is  the 
general  rule  in  chancery.  TkomoM 
V9.  Frederick  County  School,      115 

4.  An  instruction,  founded  upon  the 
hypothesis,  that  the  jury  ma}^  find 
that  certain  facts  did  not  exist,  of 
which  there  was  no  evidence,  is 
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•rroDeotis,  af  fendiDs  to  miflead 
them  in  foimiDg  their  verdict. 
Powell  et  al,  vs,  Aradlee,  -  220 
6.  A  writ  of  error,  coram  nobii,  lies 
to  correct  an  error  in  fact,  in  the 
same  court,  where  the  record  is. 
Hawkins  vi.  Bowie,     ...    428 

6.  But  an  error  in  law,  which  is  the 
default  of  the  judges,  the  same 
court  cannot  correct,  by  writ  of  er- 
ror, or  without;  such  error  should 
be  redressed  by  another  court,    lb. 

7.  The  death  of  the  plaintiff  before 
the  impetration  of  tne  writ,  should 
be  pleaded  in  abatement,    -    -    Jb, 

8.  The  rejection  by  the  countjr  court, 
of  a  plea  that  the  plaintiff  is,  and 
was  a  slave  at  the  time  the  single 
bill  was  given  upon  which  the  suit 
was  brought,  whether  rieht  or 
wrong,  furnishes  no  ground  upon 
which  the  same  court  could  re- 
verse its  own  judgment,  by  a  pro- 
ceeding in  ^rror,  coram  nhbts,  heme, 
if  an  error  at  all,  an  error  in  law,  lo, 

9.  An  appeal  will  lie,  from  the  judg- 
ment of  the  county  court,  revers- 
ing upon  error,  cotvim  noifisj  their 
former  judgment,  andNrendering 
judgment  for  costs,  in  favour  of  the 
party  suin^  such  writ,     -    -    i&. 

10.  The  particular  order  in  which  a 
party  chooses  to  establish  the  facts 
of  bis  case,  is  a  matter  for  bis 
exclusive  consideration .  Caton  vt. 
Carter, 476 

PRIVATE   PROPERTY- TAKEN 
FOR  THE  PUBLIC  USE. 

1.  It  is  settled  in  this  state,  that  the 
power  to  take  private  property  for 
public  uses,  upon  making  just  com- 
pensation, may  be  exercised,  for  the 
benefit  of  the  public,  by  individuals, 
or  corporations,  upon  whom  the  le- 
eislaturo  has  conferred  the  power. 
Tide  Water  Canal  Co.  vt.  Jvn 
Jrchir, 479 

PROMISSORT  NOTES  AND 
BILLS  OF  EXCHANGE. 

1.  O,  on  the  17th  of  July,  1827,  en- 
tered into  the  following  amement 
with  the  pbdntifis.  ««Whereas,  I 
am  endorser  of  three  notes  drawn 
by  L,  payable  to  R,  and  endorsed 
by  H  and  myself  the  first  bearing 
date  the  9th  of  May,  1827,  payable 
at  sixty  days  after  date  ;  the  second 
bearinsdale  the  Ist  of  June,  1887, 
payal>le  at  ninety  days  after  date ; 
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and  the  third,  bearing  date  the  20tti 
of  June,  1827,  payable  sixty  daya 
after  date.  And  whereas,  at  my  re- 
quest, the  bank  which  holds  the 
said  notes  have  agreed  not  to  pro- 
test the  same,  or  to  ask  a  renewal  of 
them  when  they  become  due,  I  do 
hereby  agree  to  dispense  with  all  no- 
tice of  the  time  of  payment  or  of  the 
non-payment  of  said  notes,  and  to  l>e 
answerable  for  the  amount  of  said 
notes,  although  no  such  notice  it 
given  to  me.**  The  bank  on  the 
17th  of  September,  1829,  instituted 
a  suit  against  G,  to  recover  the 
amount  of  the  two  notes,  dated  the 
9th  of  May,  and  the  •20th  of  June« 
1827,  when  it  was  held,  Ist.  That 
with  reference  to  the  note  not  due 
at  the  date  of  the  agreement,  both 
demand  on  the  maker,  and  notice  to 
the  defendant,  the  fidorser,  were 
dispensed  with.  2d.  That  with  re- 
eara  to  the  note  which  wot  due,  oo- 
uce  was  dispensed  with,  and  tlllas 
to  the  latter,  the  amement  fun^.- 
ed  inferential  evicrence  for  the  jury 
of  a  demand,  subject,  however,  to 
be  rebutted  by  opposing  evidence 
on  the  other  side.  DuvaU  vt.  Far" 
mere'  Bank  of  Maryland,  -    -    81 

2.  Although  the  agreement  of  the  17th 
of  July,  was  made  under  the  im- 
pression that  the  bank,  but  for  it^ 
was  under  the  usual  obligation  to 
make  demand  and  give  notice  on 
both  notes ;  yet  it  does  not  preclude 
the  plaintiff  from  showing,  by  the 
acts  and  agreements  of  the  parties 
anterior  thereto,  that  he  was  under 
no  obligation  to  do  so,  nor  is  that 
right  denied  him,  from  the  circum- 
stance of  his  having  offered  evi- 
dence that  a  demand  was  in  fact 
made, i&. 

t.  The  bolder  of  a  promissory  note 
Is  not  bound  to  demand  payment  of 
the  maker,  when  the  latter  has 
transferred  to  his  endorser  all  hii 
property,  to  indemnify  him  a^sinst 
loss  for  his  liability,  and  the  endor^ 
ser,  in  such  circumstances,  is  re- 
sponsible to  the  holder,  though  the 
demand  is  omitted,  -    -    -    •    i&. 

4.  But  whenever  an  exemption  fnm 
the  necessity  of  provine  a  demand 
is  claimed,  the  plaintiffmust  prove 
the  facts  necessary  to  make  bis  case 
an  exception  to  the  general  rule/  A. 

5.  Where  the  maker  of  promiasonr 
notes  save  to  his  endorsers  a  man* 
gage  lor  their  indemnity,  with  « 
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coTenant  to  pay  the  refponsibilities, 
at  a  period  subeeqoent  to  the  ma- 
turity of  the  notes ;  the  effect  of 
luch  covenant  is,  not  only  to  pre- 
vent  a  foreclosure  of  the  mortgage 
before  the  time  stipulated,  but  all 
recoveiT  against  the  maker,  on  ac- 
count  of  the  notes  prior  to  that  pe- 
riod, though  the  endorsers  are  com- 
pelled to  pay  the  money  earlier. 
And  such  covenant  has  the  further 
effect,  to  render  unnecessary  to  the 
responsibility  of  the  endorsers,  that 
the  holder  should  demand  payment 
of  the  maker,  and  give  notice  of 
dishonour  to  them,  ---•/&. 

6.  If  in  such  case,  there  is  more  than 
one  endorser,  and  the  mortgage  is 
given  to  them  all,  demand  and  no- 
uce  are  not  necessary  to  enable  the 
aucceediug  to  recover  frOm  the  pre- 
ceding endorsers,  for  the  former 
could  have  no  recourse  to  the 
latter  until  the  time  limited  in  the 
XB^rtgage  for  the  drawer*8  respoosi- 

'•llifity  had  elapsed,    •    -    •    '    lb. 

7.  The  holder  of  negotiable  paper, 
whose  name  is  ibrged  in  the  enaor- 
sation  of  it,  does  not  lose  bis  right 
to  the  n)oney  secured  by  it,  and  no 
title  can  be  made  through  the  me- 
dium of  such  forgery.  Key  vi. 
KnoU  and  Wife,     -    -    -     -     842 

8.  The  circumstances  stated,  which 
excused  a  party  from  the  conse- 
quence of  laches,  who  had  received 
a  bank  post-note,  the  endorsement 
of  whicn  had  been  forged,  when 
seeking  reimbursement  from  the 
person  of  whom  he  had  received  it, 

lb. 

9.  The  rules  in  reference  to  demand 
and  notice,  applicable  to  promisso- 
ry notes  and  oills  of  exchange,  do 
not  apply  to  the  post-notes  of  a 
bank, lb. 

REPLEVIN. 

1.  The  principle  is  unquestionable, 
that  property  in  the  custody  of  the 
law,  cannot  be  replevied ;  but  where 
property  bad  been  first  replevied, 
and  there  was  evidence  to  show 
that  the  plaintifis  in  that  suit  had 
waived  the  delivery  of  the  posses- 
lion  to  them  under  their  wnt,  and 
itwaktben  taken  under  a  subse- 
quent  writ,  the  court  will  not  in- 
struct the  jury,  that  the  plaintiff 
cannot  recover,  if  they  find  that 
■Qch  subsequent  writ  issued  while 
the  property  waa  in  the  coatody  of 


the  sheriff.    Powell  ei  al,  vi.  Brad' 
Ue, 220 

2.  Whether  two  defendants  can  be 
sued  joiritly  in  replevin,  for  several 
parcels  of  property,  severally  own- 
ed, and  separately  taken  and  de- 
tained.    Quere,  -----    iJ. 

3.  But  the  defect  of  such  misjoinder^ 
(if  it  be  one,)  may  be  cured,  by 
putting  the  party  to  his  election; 
or  by  8ie  verdict  of  the  jury,  find- 
ing for  the  plaintiff  on  one  count, 
and  for  the  defendant  on  the  other, 

lb. 

4.  The  party  to  whom  by  the  terms 
of  the  bill  of  lading,  the  property 
is  to  be  delivered,  has  the  le^al  title, 
and  is  competent  to  maintain  reple^ 
rtn  therefor,   ------/&. 

6.  If  one  of  the  plaintiffs  in  a  previous 
replevin,  agrees  to  dispense  with  the 
actual  delivery  of  the  property  ta- 
ken under  it,  and  to  consider  it  de- 
livered, so  that  the  plaintiff  in  a 
subsequent  replevin  may  take  it  as 
if  the  delivery  under  the  first  writ 
bad  been  consummated,  it  is  not 
competent  for  the  plaintifis  in  such 
first  writ,  to  object  that  the  proper- 
ty when  taken  under  the  second, 
was  in  castodia  Ugie,    •    -    -    i&. 

6.  But  the  objection  that  the  proper- 
ty is  in  custodia  legis  may  be  made, 
unless  there  is  an  agreement,  dis- 
pensing with  the  delivery  prior  to 
the  execution  of  the  second  writ, 
although  the  defendants  subsequent- 
ly to  its  execution,  may  agree  to 
waive  the  irregularity,  and  to  rati- 
fy and  confirm  the  proceedings  of 
the  sheriff,      ------    Jft. 

SALES  OF  PERSONAL  PRO- 
PERTY. 

1.  The  court  will  not  instruct  the 
jury,  that  a  sale  for  cash,  pajrable 
on  delivery,  passes  no  title  in  the 
property  sold  to  the  vendee,  if  the 
cash  is  neither  paid  or  tendered, 
where  there  is  evidence  of  an  usage 
to  deliver  the  property  without  de- 
manding the  cash  at  the  time. 
Powell  et  al,  vt.  BradUe,      -    220 

2.  It  does  not  follow  that  a  sale  is 
firaudulent  and  void,  because  the 
vendees  at  the  time  of  the  purehase 
are  insolvent,  and  know  themselves 
to  be  so,  and  did  not  communicate 
that  circumstance  to  the  vendors, 
who  were  i^orant  thereof,  and 
known  to  be  ignorant  by  the  ven- 
dees,     lb 
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8.  If  a  sale  of  goods  be  made  for  cash, 
the  Tendon  may,  by  an  uncondi- 
tional delivery,  without  a  concur- 
rent demand  of  the  money,  waive 
the  cash  payment ;  and  such  deli- 
rery  unaffected  by  fraud  on  the 
part  of  the  vendees,  would  pass  the 
property.  But  if  a  sale  be  made  for 
cash,  the  purchaser  will  acquire  no 
title  without  payment,  unless  that 
condition  be  waived  by  the  vendor, 

Jb. 

4.  Where  goods  are  sold  upon  terms 
of  being  paid  for  on  delivery,  and 
there  is  evidence  of  an  usa^e  in 
such  cases,  of  delivering,  without 
demanding  the  cash  at  the  time; 
and  the  goods  so  sold  are  actually 
delivered  without  being  paid  for ;  it 
is  proper  that  the  court  should  leave 
it  to  the  jury  to  say,  whether  the 
delivery  was  in  reference  to  the 
usage,  and  no  waiver  of  the  cash  pay- 
ment ;  or  without  reference  thereto, 
and  unconditional,  so  as  to  pass  the 
tiUe, lb, 

6.  If  parties  purchase  j^oods  know- 
ing themselves  to  be  insolvent,  and 
without  any  expectation  of  paying 
for  them,  and  in  circumstances 
which  preclude  the  vendor,  by  or- 
dinary prudence,  from  becoming 
acquainted  with  the  facts,  which 
are  concealed  from  him  by  the 
purchaser,  who  shortly  afterwards 
fails  and  applies  for  the  benefit  of 
the  insolvent  laws,  the  contract  of 
sale  is  fraudulent  and  void,  and 
passes  no  title,    -----    76. 

6.  fiat  if  under  such  a  sale,  the  goods 
are  delivered  to  the  purchaser,  and 
he  transfers  them  by  bill  of  lading^ 
to  a  third  party,  who  bona  fide ,  and 
upon  the  faith  of  such  transfer  be- 
comes his  creditor,  the  title  does 
pass  to  such  third  party,    -    -    lb, 

7.  In  order  to  invalidate  a  sale  upon 
the  ground  of  fraud,  it  is  not  neces- 
sary that  the  jury  should  find,  that 
the  purchaser  knew  he  would  be 
unable  to  pay.  It  is  sufficient,  in 
thatrespect,thathe  should  be  found 
by  the  jury  to  be  in  insolvent  cir- 
cumstances, and  had  no  reasonable 
expectation  of  paying  for  the  goods 
purchased, lb. 

SHERIFF'S  BOND. 

1.  Upon  the  demurrer  to  the  plea  of 
a  special  rum  e$t  factum,  filed  in  an 
action  on  a  shenfTs  bond,  statinjr 
as  the  ground  of  such  plea,  that  u 


was  executed,  and  attested  on  the 
18th  of  January,  J832,  it  was  held, 
that  although  the  bond  had  not  been 
taken  within  the  time  limited  by  the 
act  of  1794,  ch.  54,  sec.  8,  as  the 
bond  of  the  sheriff^!/  returned  to 
the  executi^,  according  to  the  pro- 
visions of  the  constitution;  yet  that 
it  might  have  been  legally  execut- 
ed, and  attested,  as  the  bond  of  the 
iecond  so  returned,  given  upon  the 
occurrence  of  either  of  the  events 
provided  for  by  the  constitution  of 
the  state.  And  that  therefore,  as  it 
may  have  been  legally  executed 
and  attested,  consistently  with  all 
the  averments  of  the  defendants' 
plea,  the  plaintiff's  demurrer  there- 
to ought  to  have  been  sustained. 
State  use  BedU  vs.  Harrison,  et  al, 

15 

SINGLE  BILL. 

See  Consideration,  1. 

SLAVES. 

1.  Slaves  in  this  state  cannot  enter 
into  valid  contracts  with  their  mas- 
ters, nor  can  they  appear  as  suitors 
in  our  courts  of  justice^  legal  o&' 
equitable.  Bland  and  WoolfoUc  vs. 
Bowling, t% 

2.  If  a  nee;ro  slave,  with  the  permis- 
sion of  his  owner,  takes  up  his  re- 
sidence in  another  state,  and  after- 
wards returns  to  this  state,*  such 
owner  cannot  resume  his  ^prof^erty 
in  him,  either  for  the  purpose  of 
servitude  within  the  state,  or  sale 
to  a  citizen  of  Maryland,  even  al- 
though the  return  of  the  negro  ori* 
ginaUy,  was  against  the  owner's 
consent,    -------    76. 

8.  The  using,  or  sale  under  such  cir- 
cumstances, would  be  equivalent  to 
a  sanction  of  his  return,  and  an  eva- 
sion of  the  act  of  1786,  ch.  67,  pro- 
hibiting the  importation  of  slaves, 

Jb, 

4.  When  it  appears  by  the  inventory 
returned  by  an  executor  or  admin- 
istrator, that  he  is  in  possession  of 
negro  property  belonging  to  the  de- 
ceasea  he  is  properly  chargeable 
with  their  hire,  or  the  value  of 
their  services,  unless  he  shows  by 
proof,  an  adequate  excuse  for  not 
naving  received  such  hire,  or  value. 
Wjson.  vs,  Negro  ,^n  Bamttt,  158 

6.  And  upon  a  petition  for  freedom, 
such  charge  is  a  proper  i/ttm,  in  es- 
timating the  value  or  the  deceajed'i 
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penonil  estate,  exduiife  of  tbe 
Degroes ;  when  their  right  to  finee- 
doiD  dependi  opon  the  assets  being 
rafficient  to  pay  debts,  independent- 
ly of  them,     ------    i&. 

6.  To  enable  the  jorr  correctly  to  es- 
timate the  Talue  or  their  services, 
it  is  sofficient  to  show  by  evidence 
the  annual  value  of  negroes  of  the 
same  description  as  thMe  mention- 
ed in  the  inventory,     •    •    -    i&. 

7.  When  the  lieht  to  freedom  depends 
upon  the  somctency  of  the  assets  of 
the  testator  to  pay  debts,  the  inqui- 
r]f  is  not  limited  to  the  condition  of 
ms  estate  af  the  period  of  his  death. 
If  the  assets  were  sufficient  at  that 
time,  but  in  a  due  course  of  admin- 
istration, and  before  the  ezecutor*s 
assent  to  the  freedom,  and  without 
bis  fault,  the  estate,  without  the  ne- 
groes become  inadequate,  the  right 
to  freedom  would  not  exist,    -    26. 

8.  And  so,  if  the  assets  are  insuffi- 
cient, at  the  testator's  death,  but  by 
subsequent  events,  and  in  a  due 
course  of  administration,  they  be- 
come sufficient,  the  claim  to  free- 
dom could  not  be  resisted,      -    lb. 

9.  By  the  act  1828,  ch.  87,  tbe  import- 
er of  slaves  into  this  state  from  any 
of  the  United  States,  is  not  required 
in  the  list  which  he  is  to  deliver  to 
the  clerk  of  the  county,  to  state  the 
manner  in  which  he  acquired  his 
title.     Negro    Peggy  v$.  Wilson^ 

169 

10.  If  all  the  other  requisitions  of  the 

8 re-existing  laws  are  complied  with, 
le  listis  complete,  tboug^n  the  mode 
of  acquiring  the  title  is  omitted, 

lb, 

11.  Upon  a  petition  filed  by  a  slave, 
stating  her  right  to  freedom  at  a 
future  time,  ana  askins^  in  the  mean 
time,  that  the  party  in  possession 
might  be  compelled  to  give  security 
not  to  remove  her  from  the  state, 
accompanied  with  a  sug|^tion  that 
be  was  about  to  do  so;  it  was  held 
that  the  court  had  no  power  to  in- 
terfere, and  that  upon  demurrer  or 
suj^stion  the  petition  would  be  dis- 
missed.   Negro  Harriet  vs.  Ridgely^ 

174 

12.  Upon  such  a  petition,  the  ques- 
tion of  a  petitioner's  right  to  free- 
dom is  not  presented ;  although  the 
defendant  in  his  answer  tenders, 
and  the  petitioner  joins  issue  upon 
that  right, lb. 

18.  An  executor  who  has  returned  a 


slave  in  his  inventory  of  the  estscte 
of  his  testetor,  is  not  therefore 
estopped  from  shevring,  in  resisting 
the  slave's  li^t  to  freedom,  under 
the  will  of  his  testetor,  that  he  was 
the  property  of  another,    -    -    i&. 

14.  Such  inventory  is  not  conclusive 
upon  the  executor,  or  any  one  else; 
upon  proof  of  error,  he  may  get 
credit  in  the  orphan's  court,  or 
when  called  to  account,  by  the 
creditors,  or  distributees  of  his  tes- 
tetor,     lb. 

15-  When  a  petition  is  filed  for  free- 
dom, the  question  to  be  tried,  is  tbe 
petitioners  rieht  thereto ;  and  not 
the  right  of  me  defendsiit  to  hold 
him  in  slavery, lb, 

16.  T,  the  owner  of  the  petitioner,  a 
female  slave  for  life,  on  tbe  18th  of 
Mav,  1832,  executed  and  delivered 
to  ner  a  deed  of  manumission, 
which  was  duly  acknowledged,  but 
not  recorded.  T,  subsequently, 
not  beiofi:  then  in  possession  of  tbe 
slave,  sold  and  conveyed  her  by  bill 
of  sale,  duly  acknowledged  and 
recorded  to  a  purchaser,  havinar 
knowledge  at  tbe  time  of  the  deed 
of  manumission.  This  purchaser 
afterwards  sold  her  to  R,  to  whom 
on  the  2d  of  May,  1S33,  he  execu- 
ted and  delivered  a  bill  of  sale, 
which  was  acknowledged  and  re- 
corded according  to  law.  Nepro 
jSrma  Maria  vs,  Iloger»,  -    -    181 

17.  The  legislature,  at  December  ses- 
sion, 1884,  ch.  95,  passed  a  law, 
authorizing  the  recording  of  the 
deed  of  manumission ;  and  provid- 
ing that  the  same  when  recorded, 
should  be  as  valid  and  effectual  for 
every  purpose,  as  if  it  had  been  duly 
recorded  within  the  time  reouired  by 
law.  After  the  deed  had  been  re- 
corded under  this  law,  the  appellant, 
the  negro  therein  mentioned,  filed 
her  petition  for  freedom,  but  the 
jud^entof  the  county  court  in  op- 
position to  her  title,  was  affirmed 
on'appeal  to  this  court,     -    -    i&. 

18.  Declarations  made  by  tbe  owner 
of  slaves,  when  about  to  remove 
with  them  from  this  stete,  and  when 
making  preparations  for  that  pur- 
pose, are  admissable  evidence,  up- 
on a  petition  filed  by  such  slaves 
ajfrainst  the  owner  for  freedom,  to 
shew  the  place  to  which  the  owner 
intended  to  remove :  thou||[h  the  pe- 
titioners had  offered  no  evidence  of 

.  his  declarations  made  at  the 
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timo  and  place.    CV-ott  it  al,  v$. 
Blads, 198 

19.  As  a  general  rule,  the  verdict  up- 
on a  petition  for  freedom*  being 
freedom  vel  non,  most  be  for  the  de- 
fendant, unless  a  title  to  freedom  is 
made  out  by  the  petitioner,    -    lb, 

20.  It  was  not  the  design  of  the  act  of 
188!»  ch.  828,  to  restrict,  in  any 
manner,  the  acknowledged  rights  of 
masters  in  reference  to  slaves  re- 
siding in  this  state,  nor  to  prevent 
their  oeing  taken  or  sent  out  of  the 
state,  to  travel  or  sojourn,  for  mere 
temporary  purposes,     -    -    -    7&. 

21.  A  citizen  of  Maryland  intending 
to  break  up  his  establishment,  and 
leaving  this  state  with  his  slaves, 
with  the  avowed  design  of  becom- 
ing a  resident  of  anotner  state,  and 
actually  going  out  of  the  state  in 
pursuance  of  such  design,  ma^,  be- 
fore he  reaches  the  point  of  his  in- 
tended destination,  chanee  his  pur- 
pose, and  return  with  his  slaves, 
without  forfeiting  his  title  to  them ; 
to  subject  him  to  such  forfeiture, 
there  must  be  an  actual  consumma- 
ted design,  to  remove  and  place 
them  elsewhere  permanently,  -  Ib» 

SUBSCRIBERS  TO  STOCK. 
See  Corporation,  87,  88. 

TRUSTEE   AND  CESTUI   QUE 
TRUST. 

1.  When  two  are  appointed  trustees 
and  executors  of  a  will,  and  one  of 
them  renounces,  he  cannot  be  made 
chargeable  with  a  breach  of  the 
trust  by  the  other— no  proof  being 
adduced  that  the  renouncing  party 


ever  received  any  portion  of  the 
trust  fund.  HaU  vt.  Clagett  and 
mi, 80 

2.  When  the  proceeds  of  a  trust  estate 
are  enjoined  in  the  hands  of  an 
agent  of  the  trustee  appointed  to 
collect,  and  both  principal  and  agent 
called  upon  to  bring  the  money 
into  court,  the  principal  is  not  or- 
dinarily bound  to  pay  interest  dur- 
ing the  continuance  of  the  injunc- 
tion,       lb, 

8.  A  trustee  acting  improperly  with 
trust  funds  may  be  compelled  to 
bring  them  into  court  before  the 
time  at  which,  under  other  circum- 
stances, he  would  be  bound  to  pay 
them  to  the  e,  q.t,       .    .    -    1$, 

4.  A  party  who  sells  property  and 
receives  the  proceeds  thereof  as  the 
agent  of  anotner,  who  held  the  same 
in  trust,  is  liable  to  said  trustee,  in 
an  action  for  money  had  and  receiv- 
ed, notwithstanding  the  cettui  que 
irutt  knew  of,  and  consented  to  the 
sale.     CKapman  ve.  MorrU,   -    101 

5.  The  mere  circumstance  of  the 
cettui  qrae  truH  knowing  of  and 
consenting  to  the  sale,  would  not 
release  the  trustee  from  his  respon- 
sibility to  the  cestui  que  inut,      lb, 

6.  To  accomplish  that,  it  would  be 
necessary  to  show,  that  the  latter 
consented  to  look  to  the  party  who 
made  the  sale,  for  the  proceeds  of 
the  property,      -----    i6. 

7.  And  in  a  suit  by  a  trustee  under 
such  circumstances,  his  right  to  re- 

'  cover  does  not  depend  upon  his 
having  made  advances  to  his  cestui 
que  trust,  upon  the  faith  of  the 
frust  fund, iJ. 
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